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From: McKaughan, Colleen
To: Jordan, Deborah
Subject: NGS Comm Strat
Date: Monday, July 28, 2014 8:20:00 AM
Attachments: NGS Comm Strat - Final v26- 2014 0725.docx


Converted attachment to PDF and deleted from here. See partial release folder











































 












From: Glosson, Niloufar
To: Lee, Anita; PerezSullivan, Margot; Jordan, Deborah; McKaughan, Colleen; Lyons, Ann
Subject: Re: stakeholders
Date: Friday, July 25, 2014 4:02:12 PM


Looping in Colleen and Ann.


From: Lee, Anita
Sent: Friday, July 25, 2014 3:54:37 PM
To: PerezSullivan, Margot; Jordan, Deborah; Glosson, Niloufar
Subject: RE: stakeholders
 
Yes.
 
I’m heading out, but I think I think it is sufficient to say yes, unless Debbie thinks we need to
 elaborate (about how permitting would be required at that point).
 


From: PerezSullivan, Margot 
Sent: Friday, July 25, 2014 3:42 PM
To: Jordan, Deborah; Glosson, Niloufar; Lee, Anita
Subject: FW: stakeholders
 
Follow up from Felicia.
 
Margot Perez-Sullivan
U.S. Environmental Protection Agency 
D: 415.947.4149 C: 415.412.1115 E:perezsullivan.margot@epa.gov   
 


From: Fonseca, Felicia [mailto:ffonseca@ap.org] 
Sent: Friday, July 25, 2014 2:42 PM
To: PerezSullivan, Margot
Subject: RE: stakeholders
 
One more question – in previous stories I had that the TWG proposal stated that the plant would
 shut down in 2044 unless the Navajo Nation opted to run it. Is that what’s reflected in the rule?
 


From: PerezSullivan, Margot [mailto:PerezSullivan.Margot@epa.gov] 
Sent: Friday, July 25, 2014 1:51 PM
To: Fonseca, Felicia
Subject: Re: stakeholders
 
Only TWG members. 


Sent from my iPhone


On Jul 25, 2014, at 1:00 PM, "Fonseca, Felicia" <ffonseca@ap.org> wrote:







To clarify – when you say stakeholders, are you talking about people involved in TWG
 proposal or anyone who had an interest in NGS rule? For example, EPA wouldn’t want
 me to contact an environmental group that wasn’t involved in the TWG proposal
 today? I’m OK with that just want to be sure.
 
<image001.png>
 
Felicia Fonseca
Northern Arizona correspondent
Office (928) 213-5740
Cell (928) 614-9689
http://www.twitter.com/FonsecaAP
 


The information contained in this communication is intended for the use
of the designated recipients named above. If the reader of this 
communication is not the intended recipient, you are hereby notified
that you have received this communication in error, and that any review,
dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please 
notify The Associated Press immediately by telephone at +1-212-621-1898 
and delete this email. Thank you.
[IP_US_DISC]
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From: PerezSullivan, Margot
To: Glosson, Niloufar
Cc: Lee, Anita; Jordan, Deborah; McKaughan, Colleen; Lyons, Ann
Subject: Re: stakeholders
Date: Friday, July 25, 2014 4:48:01 PM


Thanks. I'm not getting back to her until I hear from Colleen/Ann/Debbie. I know the answer
 is yes, but think its prudent to approach this one with caution. 


On Jul 25, 2014, at 4:02 PM, "Glosson, Niloufar" <Glosson.Niloufar@epa.gov> wrote:


Looping in Colleen and Ann.


From: Lee, Anita
Sent: Friday, July 25, 2014 3:54:37 PM
To: PerezSullivan, Margot; Jordan, Deborah; Glosson, Niloufar
Subject: RE: stakeholders
 
Yes.
 
I’m heading out, but I think I think it is sufficient to say yes, unless Debbie thinks we
 need to elaborate (about how permitting would be required at that point).
 


From: PerezSullivan, Margot 
Sent: Friday, July 25, 2014 3:42 PM
To: Jordan, Deborah; Glosson, Niloufar; Lee, Anita
Subject: FW: stakeholders
 
Follow up from Felicia.
 
Margot Perez-Sullivan
U.S. Environmental Protection Agency 
D: 415.947.4149 C: 415.412.1115 E:perezsullivan.margot@epa.gov   
 


From: Fonseca, Felicia [mailto:ffonseca@ap.org] 
Sent: Friday, July 25, 2014 2:42 PM
To: PerezSullivan, Margot
Subject: RE: stakeholders
 
One more question – in previous stories I had that the TWG proposal stated that the
 plant would shut down in 2044 unless the Navajo Nation opted to run it. Is that what’s
 reflected in the rule?
 


From: PerezSullivan, Margot [mailto:PerezSullivan.Margot@epa.gov] 
Sent: Friday, July 25, 2014 1:51 PM
To: Fonseca, Felicia
Subject: Re: stakeholders







 
Only TWG members. 


Sent from my iPhone


On Jul 25, 2014, at 1:00 PM, "Fonseca, Felicia" <ffonseca@ap.org> wrote:


To clarify – when you say stakeholders, are you talking about people
 involved in TWG proposal or anyone who had an interest in NGS rule? For
 example, EPA wouldn’t want me to contact an environmental group that
 wasn’t involved in the TWG proposal today? I’m OK with that just want to
 be sure.
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Felicia Fonseca
Northern Arizona correspondent
Office (928) 213-5740
Cell (928) 614-9689
http://www.twitter.com/FonsecaAP
 


The information contained in this communication is intended for the
 use
of the designated recipients named above. If the reader of this 
communication is not the intended recipient, you are hereby notified
that you have received this communication in error, and that any
 review,
dissemination, distribution or copying of this communication is
 strictly
prohibited. If you have received this communication in error, please 
notify The Associated Press immediately by telephone at +1-212-
621-1898 
and delete this email. Thank you.
[IP_US_DISC]
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From: Mcquilkin, Wendy
To: Adams, Darryl
Cc: Shaw, Betsy; Powers, Tom; Eagles, Tom; Goffman, Joseph; Hambrick, Amy; Stewart, Lori; Owens, N cole; Muellerle le, Caryn; Jutras, Nath niel; Pritchard, Eileen; Free, Laura; Brooks, Patricia; Morris, Stephanie; Millett, John; Drinkard, Andrea; Dennis, All son;


 Henigin, Mary; Dougherty, Joseph-J; Rush, Alan; Eck, Janet; Whitfield, Kaye; Hamilton, Sabrina; Faulkner, Martha; Matthews, Barbara; Cooke, Donald; Lee, Anita; Lyons, Ann; McKaughan, Colleen; Knapp, Kristien; Morgan, Ruthw; Brown, Stephan e N.
Subject: SAN 5636 - Part 49 Source-Spec f c Best Available Retrofit Technology (BART) Federal Implementation Plans for Navajo Generating Station; Navajo Nation.
Date: Tuesday, July 22, 2014 9:09:40 AM
Attachments: 2014 0721 NGS F nal Rule Final.docx


2014_0714 Signed Typesetting Request pdf
2014 0714 Signed Action Memo.pdf
image001.png


TO:OP/DARRYL ADAMS FOR REVIEW AND SUBMITTAL ON ADMINISTRATOR’S SIGNATURE PACKAGE


Deleted  rule  attachment -duplicate. Saved other attachments to partial release 
folder








From: Adams, Darryl
To: Owens, Nicole; Pritchard, Eileen
Cc: Kime, Robin; Stewart, Lori; Cristofaro, Alexander; Curry, Bridgid; Balserak, Paul; VanLare, Paula; Hambrick, Amy;


 Lee, Anita; McKaughan, Colleen; Morgan, Ruthw
Subject: Sent to OEX - 5636, "Navajo Generating Station Regional Haze BART FIP"
Date: Monday, July 28, 2014 7:02:25 AM
Attachments: 2014 0727 NGS Final clean.docx


Today, 7/28/2014, I delivered to OEX R09's 'Navajo Generating Station Regional Haze BART FIP' (SAN
 5636) for Administrator's Signature.  This package is a Tier 4 Final action.  This is a Standard review. 
 ADP Tracker has been updated.


Thank you,


Darryl Adams
Regulatory Management Division
Office of Policy, U.S. EPA
202 564-6569
Mail Code 1803A, Room 3512D WJC North


saved attachment to partial release folder and deleted from here








From: Lee, Anita
To: Lyons, Ann; Saltman, Tamara
Subject: another version of FRN
Date: Thursday, July 24, 2014 8:35:16 AM
Attachments: 2014 0724 NGS Final Post-OP part 2 comments redline.docx


2014 0714 NGS More PVL comments.docx


I think this covers all of Paula’s comments. Attaching Paula’s redline for reference (so you can see
 her comment bubbles, which I did not transfer to my working file).


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


Saved attachments to partial release folder and deleted from here








From: Glosson, Niloufar
To: Jordan, Deborah; McKaughan, Colleen; Lyons, Ann; Lee, Anita
Cc: Keener, Bill; Zito, Kelly; PerezSullivan, Margot
Subject: comm strategy v25
Date: Thursday, July 24, 2014 5:49:23 PM
Attachments: NGS Comm Strat - Final v25- 2014 0724.docx


Updated roll-out table.


Thanks,


- - Niloufar


_____________________________________________


Niloufar Nazmi Glosson


U. S. Environmental Protection Agency 


D: (415)972-3684| C: 415-328-1143| E: Glosson.niloufar@epa.gov


Saved attachment to partial release  folder and deleted from here








From: Lee, Anita
To: Lyons, Ann; Anderson, Lea
Cc: McKaughan, Colleen; Bohning, Scott
Subject: draft index, not complete
Date: Wednesday, November 05, 2014 10:54:47 AM
Attachments: Certified Admin Record Index NGS 10272014.xlsx


Hi Ann,
 
Per your request to see the draft index, here it is – it is not done yet . . . but the bulk of it is there. . .
  I still need to coordinate with Scott about providing a descriptive list of the modeling files . . .
 
Thanks!
Anita
 
Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958
 








From: Lee, Anita
To: LYONS, ANN
Subject: draft index
Date: Wednesday, November 12, 2014 10:36:00 AM
Attachments: Certified Admin Record Index NGS 11072014.xlsx


Here is what it looks like now. Waiting for Scott’s file list. He asked me to check in with him
 tomorrow at noon. Please let me know if you have any comments. Feel free to share with Lea and
 Dan if you think necessary.
 
Thanks!
 
Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958
 








From: Lee, Anita
To: Anderson, Lea
Cc: Lyons, Ann
Subject: fun index questions
Date: Friday, October 24, 2014 11:22:02 AM
Attachments: DOCKET INDEX EPA-R09-OAR-2013-0009.xlsx


Hi Lea,
 
Ann is out for a few days, and I was hoping to get started on the certified index for the NGS petitions
 for review. I have an existing docket index (attached) that lists everything in the docket by docket
 number, but excludes the Federal Register notices we cite in our proposal documents (I think the
 direction at the time was that we did not need to put FRNs in the docket, and instead provided a
 link to where FRNs could be obtained). For the final action, I did include FRNs in the docket because
 many were old and difficult to locate. I don’t think I ever included CFR or CAA excerpts in the e-
docket.
 
So, my question is whether you have any direction on how you’d like the index structured, and
 whether we should be including PDFs of all FRNs in our administrative record for the court.
 
As you can see in the attached document, the docket index (an excel spreadsheet) is over 900 lines –
 there are some duplicates in there, but it will still be very large. The spreadsheet also has 4 other
 tabs representing the Footnotes from the proposed and final FRNs, and the TSD, and RTC. Those
 provide complete lists of the FRNs, CFR, CAA sections we referenced and other information we
 provided weblinks to, but did not include directly in our electronic docket.
 
I was generally thinking about organizing the index in the following way – definitely open to
 feedback, and there is probably overlap between these categories so perhaps some can be
 combined (e.g., correspondence from EPA and docs related to tribal consultation):
 


1.       EPA documents for our Proposed Action
2.       Correspondence from EPA
3.       EPA documents related to Tribal Consultation
4.       EPA documents related to Supplemental Proposal
5.       EPA documents related to extensions of the comment period
6.       EPA Memos to Docket
7.       Public Comments and Correspondence to EPA
8.       EPA documents for our Final Action
9.       Documents not available in electronic docket


 
I know other folks tend to group things differently (i.e., all FRNs together, all EPA correspondence
 together, all guidance docs together, etc), so if you prefer to have things organized differently,
 please let me know. Based on how I currently have things structured, it is possible, but may be quite
 an undertaking . . .
 
Thank you!
Anita







 
Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958
 








From: Lee, Anita
To: LYONS, ANN
Subject: how about this?
Date: Tuesday, September 02, 2014 10:04:00 AM


Considerations Related to Regulation of FCPP and NGS by Navajo Nation


· The TWG Agreement includes statements about the VCA that does not appear to preclude
future regulation of NGS by the Navajo Nation:


[excerpt from TWG Agreement]


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


Redaction:  Non-responsive
















(202) 566-2951
 












From: Lee, Anita
To: Knapp, Kristien
Subject: roll out plan
Date: Thursday, July 24, 2014 3:24:00 PM
Attachments: NGS Comm Strat - Final v24- 2014 0724 (2).docx


Hi Kristien,


Attached is the roll out plan (without the press release, which we are still working out). Please let me
 know if you need anything else.


Thank you so much!
Anita


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


Saved attachment to partial release folder and deleted from here. 








From: Glosson, Niloufar
To: Jordan, Deborah; McKaughan, Colleen; Lee, Anita; Lyons, Ann
Subject: update roll-out table in NGS comm strategy v26
Date: Friday, July 25, 2014 7:42:50 AM
Attachments: NGS Comm Strat - Final v26- 2014 0725.docx


Only the roll-out table is updated.


I asked Abi to print a hard copy for Jared.


Thanks,


- - Niloufar


_____________________________________________


Niloufar Nazmi Glosson


U. S. Environmental Protection Agency 


D: (415)972-3684| C: 415-328-1143| E: Glosson.niloufar@epa.gov


Deleted attachment - duplicate








From: Lyons, Ann
To: Lee, Anita; Anderson, Lea
Subject: with the attachment
Date: Thursday, November 06, 2014 4:38:49 PM
Attachments: Ann comments on Copy of Certified Admin Record Index NGS 10272014.xlsx


Sorry.  Forgot to attach the document.
 
Ann Lyons
Office of Regional Counsel
U.S.E.P.A.
75 Hawthorne Steet
San Francisco, CA  94107
415-972-3883
lyons.ann@epa.gov
 

















From: Lee, Anita
To: LYONS, ANN
Subject: Complete Docket Index
Date: Thursday, July 31, 2014 2:31:00 PM
Attachments: DOCKET INDEX EPA-R09-OAR-2013-0009.pdf


Here it is! Please let me know if you have any edits/concerns. If not, I will post it to the docket.


Thanks!


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


Release attachment in full










Page 1
Approval of Air Quality Implementation Plans; Navajo Nation; Regional Haze Requirements for Navajo Generating Station
Docket ID Agency Docket Type
EPA‐R09‐OAR‐2013‐0009 EPA Rulemaking



Document ID Document Title Document Type
Attachment 



Count
Posted Date File Type



N/A
WITHDRAWN: EPA‐R09‐OAR‐2013‐0009‐0001 which has been 



replaced by EPA‐R09‐OAR‐2013‐0009‐0013
WITHDRAWN N/A N/A N/A



EPA‐R09‐OAR‐2013‐0009‐0002 Index for NPRM NGS signed January 17, 2013 OTHER N/A 1/18/2013 xlsx



EPA‐R09‐OAR‐2013‐0009‐0003
Technical Support Document (TSD) for NGS NPRM signed January 



17, 2013.
OTHER N/A 1/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0004
References cited in Technical Support Document (TSD) for 



Proposal signed January 17, 2013.
SUPPORTING & 



RELATED MATERIALS
84 1/18/2013 pdf



2013_0117 NGS Technical Support Document (TSD) 1
2001 CAMD 2
2002 CAMD 3
2003 CAMD 4
2004 CAMD 5
2005 CAMD 6
2006 CAMD 7
2007 CAMD 8



2007‐09 SRP NGS Modeling Protocol 9
2008 CAMD 10



2008‐07 SRP Letter Cost Info NGS 11
2009 CAMD 12



2009_1218 Modeel Letter to EPA 13
2009_1231 NGS Acid Mist Generation Report 14



2009‐06‐03 NGS Letter follow up to May Meeting 15
2009‐0618 Draft Conceptual Ammonia Monitoring Plan 16



2010 CAMD 17
2010_0305 BIA Letter to EPA 18



2010_0421 Email from Hitachi to EPA 19
2010‐09 NH3 monitoring report and presentation 20



2010‐10 NGS NH3 follow up 21
2011 CAMD 22



2011_0224 CALPUFF 6.4 Report 23
2011_0307 Email from Stephen Guglielmo to Anita Lee 24



2011_0605 EN3 Stakeholder letter to EPA 25



Attachments to ‐0004











Page 2
2011_0712 DOI Hayes to blumenfeld 26



2011_0718 EPA letter to DOI 27
2011_0921 Yavapai Apache ANPR Late Comment Letter 28
2011_0927 Emails from NPS to NREL on cost estimates 29
2011_0927 Emails from NPS to NREL on cost estimates_2 30
2011_0927 Emails from NPS to NREL on cost estimates_3 31



2012 prelim CAMD 32
2012 Sample postcards received re NGS 33
2012_06 Final Chapter NREL Alternatives 34



2012_0119 PerNOxide Presentation to EPA_part1 35
2012_0119 PerNOxide Presentation to EPA_part2 36
2012_0223 Memo to File phone call EPA and URS 37



2012_0227 Letter modeling archive 38
2012_0228 Attachment to Email from G Smedley Navajo BART 



emissions and results for Jan 2012 Archive
39



2012_0228 Email from Grant Smedley SRP_plus attachments 40



2012_0316 Email from Grant Smedley SRP_plus attachments 41



2012_0323 Email from Grant Smedley SRP Urea Cost breakdown 42



2012_0406 NPS letter to EPA 43
2012_0418 Hurlbut response to EPA Qs 44



2012_0418 NREL‐Hurlbut response to EPA questions 45
2012_0418 Peterson response to EPA Qs 46



2012_0418 NREL response to EPA Questions 47
2012_0425 Email from Grant Smedley to EPA 48



2012_0604 Proposal WY RH SIP 49
2012_0720 SNCR Letter from SRP to EPA 50



2012_1120 BMT_N Aquifer 51
2012_1120 BMT NRDC Report 52



2013_0101 NG emissins and incremental costs 53



BOR presentation to EPA‐BOR Answers to EPA Questions 2 54



BOR Presentation to EPA ‐ Development Fund power point (2) 55



BOR presentation to EPA ‐ DOI Budget FY12 56
CO BART Analysis for Craig  1‐2 57



EPA Analysis of BART Alternatives 58











Page 3
EPA cost analysis for NGS 59



Indian policy 1984 60
Kyl Bills 112s2109is 61



mats_final_current_base_hap_inven 62
NGS Title V Permit 63



NGS_emissions scenarios for modeling_2012 May 64
NGS_RHFIP_TSD_vis_tables_121203 65
Springerville title V permit ADEQ 66



2010_0823 Letter Thelander Tempe Farming Co 67
2012_0223 CAP letter to DOI and EPA 68
2101_0226 Fort McDowell Yavapai 69



coronado PSD permit 70
EPA_avg_natural_bg 71



FINAL REPORT‐Affordability Analysis of Proposed EPA BART 
determination on NGS r2_01_16_13



72



M&I user Consolidated Water Cost Impacts Analysis r‐01‐14‐13 73



Mobile Source Risk Estimate Report_30 July 2012 74



Model_BART NGS Affordability Analysis Model r2_1‐16‐2013 75



NGS 2010 TRI data 76
NGS_emission_EPA modeling_2012MAy 77



NH3_scenarios_ANPRM 78
NIA‐Water Use & Supply Projections_01_14_13 79



NO3_compare_ANPRM 80



2011_0927 Attachment to NPS email CCM workbook explanation 81



2011_0927 Attachment to NPS email updated SCR modeified 
Cost Manual approach for NGS #1



82



2011_0927 Attachment to NPS email updated SCR modeified 
Cost Manual approach for NGS #2



83



2011_0927 Attachment to NPS email updated SCR modeified 
Cost Manual approach for NGS #3



84



EPA‐R09‐OAR‐2013‐0009‐0005 Federal Registers Notices References for the NGS Proposal
SUPPORTING & 



RELATED MATERIALS
25 1/18/2013 pdf



2006_07_19 EPA Memo on RH BART Determinations 1
2007‐11_SRP_BART_Analysis_Report for NGS 2



2009‐01 NGS Revised BART Report 3
2010‐08 NGS Report SCR_and_BH_cost_est_rev_D 4



Attachments to ‐0005











Page 4
2012_03 NREL Report 5



2012_0120 SRP Updates NGS BART Report 6
2012_0202 Final ASU Report 7



2012_0312 Letter from NGS Owners to EPA 8
2012_0720 SNCR Letter from SRP to EPA 9



2012_0820 Email from DOI plus attachment 10
2012_1120 BMT_NGS Transition 11



2013_0104 Joint Federal Agency Statement on NGS 12
2013_0109 Timeline of all Tribal consultations on NGS 13



AQ_trends_in_Parks_2008_Final Web 14
BART Alternatives 15



CO BART Analysis for Hayden 1‐2 16
EPA NGS AAQIR AZ 08‐01 17



EPA NGS PSD Permit AZ 08‐01 18
Grand Canyon Annual Visitation 19



Harvey Economics Study for Gila River_all files 20
Interagency Workgroup on Air Quality Modeling Phase 2 



Summary Report and Recommendations for Modeling Long 
Range Transport



21



LADWP Final _2012_IRP_122812 22
Letter 4‐11‐12 from SRP Harvey Economics Final Report 23



Signed GCT SRP Agreement 11.19.08 24
NREL Comments_all_FINAL2012 25



EPA‐R09‐OAR‐2013‐0009‐0006
List of Correspondence from Tribes (Excludes correspondence 



from Tribes already listed as FRN or TSD References)
SUPPORTING & 



RELATED MATERIALS
11 1/18/2013 pdf



2010_0623 Mid‐Year NCAI Resolution 1
2011_0520 Gila River Consultation Request 2
2011_0609 Salt River letter to Admin Jackson 3



2011_0621 Gila River Letter to R9 on Consultation Format 4
2011_0729 Navajo Nation Letter to EPA 5



2011_0808  Gila River Consultation request to Admin Jackson 6



2011_0914 Navajo Nation request for Consultation 7
2011_1014 Ak‐Chin Consultation Request 8



2012_0815 Gila River Letter to EPA 9
2012_0821 Navajo Hardrock Chapter Letter to EPA 10
2012_0921 Navajo Consultation Follow Up Letter 11



Attachments to ‐0006











Page 5



EPA‐R09‐OAR‐2013‐0009‐0007 List of Documents from MATS Webinar for Tribes on 10‐6‐2011
SUPPORTING & 



RELATED MATERIALS
2 1/18/2013 N/A



2011_1006 NGS IPM Presentation 1
Meeting Reminder Email 2



EPA‐R09‐OAR‐2013‐0009‐0008
List of Documents Related to June 30, 2011 Meeting with Tribes 



(this meeting was postponed to August 18, 2012)
SUPPORTING & 



RELATED MATERIALS
24 1/18/2013 pdf



Letter to San Juan Southern Paiute 1
Letter to Cocopah 2



Letter to Colorado River Indian Tribes 3
Letter to Salt River Pima Maricopa 4



Letter to Quechan 5
Letter Black Mesa Water Coalition 6



Letter to Havasupai 7
Letter to Yavapai‐Prescott 8



Letter to NCAI 9
Letter to Yavapai‐Apache 10



Letter to White Mountain Apache 11
Letter to Ak‐Chin 12



Letter to Tohono O'odham 13
Letter to Fort McDowell 14



Letter to San Carlos Apache 15
Letter to Gila River 16
Letter to Kaibab 17



Letter to Navajo Nation 18
Letter to Hopi Tribe 19



Letter to Tonto Apache 20
Letter to Hualapai 21



Letter to Chemehuevi 22
Letter to Pasqua Yaqui 23



Attachment to Letter ‐ Information Request on Water sources 24



EPA‐R09‐OAR‐2013‐0009‐0009 List of Documents Related to August 2012 Meetings with Tribes
SUPPORTING & 



RELATED MATERIALS
26 1/18/2013 pdf



2012_0802 Letter to Gila River 1
2012_0802 Letter to Navajo Nation 2



Agenda for August 27, 2012 Consultation 3
Letter to Ak‐Chin 4



Letter to Chemehuevi 5
Letter to Cocopah 6



Attachments to ‐0008



Attachments to ‐0007



Attachments to ‐0009
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Letter to Colorado River Indian Tribes 7



Letter to Fort McDowell 8
Letter to Gila River 9
Letter to Havasupai 10
Letter to Hopi Tribe 11
Letter to Hualapai 12
Letter to ITCA 13
Letter to Kaibab 14



Letter to Navajo Nation 15
Letter to Pasqua Yaqui 16
Letter to Quechan 17



Letter to Salt River Pima Maricopa 18
Letter to San Carlos Apache 19



Letter to San Juan 20
Letter to Tohono O'odham 21
Letter to Tonto Apache 22



Letter to White Mountain Apache 23
Letter to Yavapai‐Prescott 24
Letter to Yavapai‐Apache 25
NGS Consultation handout 26



EPA‐R09‐OAR‐2013‐0009‐0010 Additional Correspondence
SUPPORTING & 



RELATED MATERIALS
40 1/18/2013 pdf



2007_0722 EPA Request for NGS BART Analysis  1
2007_0806 SRP Letter to EPA 2



2010_0211 Material from SRP Meeting 3
2010_0211 Sign in sheet from Meeting with SRP 4



2010_0217 Sierra Club Cost of Pollution Controls Sheet 5



2010_0303 Sign in Sheet from meeting with Clean Energy Groups 6



2010_0316 Letter from Clean Energy Group 7
2010_0407 Letter from Pinal County 8



2010_1027 Letter from CAP 9
2010_1120 Letter from Public_Tyrrell 10
2011_0414 Letter from Pinal County 11



2011_0418 Letter from Clean Energy Group  12
2011_0508 EPA Letter to Clean Energy Group 13



2011_0511 EPA Letter to Black Mesa Water Coalition 14
2011_0517  Letter from Congressman Markey 15
2011_0520 EPA response to Markey Letter 16



Attachments to ‐0010
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2011_0707 EPA response to Bravo information request 17
2011_1117 Letter from Black Mesa Water Coalition 18



2011_1222 EPA letter to Black Mesa  19
2011_1226 Letter from Black Mesa 20



2012_0202 Letter from AZ Legislature 21
2012_0213 Letter from Maricopa Irrigation District 22



2012_0216 EPA Letter to Secretary Chu 23
2012_0216 EPA Letter to Secretary Salazar 24
2012_0222 EPA Comments on NREL Study 25
0212_0223 CAP Comments on NREL Study 26
2012_0224 Letter from Representative Flake 27



2012_0308 Letter from CAP 28
2012_0316 Letter from Senators Kyl and McCain 29



2012_0320 Participant List for meeting with Gila River 30



2012_0316 Participant List for meeting with Maricopa Irrig. Dist 31



2012_0329 Participant List for meeting with SRP 32
2012_0406 DOI Response to CAP Letter 33
2012_0417 EPA Response to CAP Letter 34



2012_0510 Letter from City of Casa Grande 35
2012_0514 EPA Response to Representative Flake 36



2012_0614 EPA Response to Senator Kyl 37
2012_0614 EPA Response to Senator McCain 38



2012_0719 Letter from CAP 39
2012_1203 Email from Vincent Yazzie 40



EPA‐R09‐OAR‐2013‐0009‐0011 Documents Related to NREL Information Session 2‐8‐2011
SUPPORTING & 



RELATED MATERIALS
4 1/18/2013 pdf



DOI Presentation to ITCA 1
EPA Presentation to ITCA on BART 2
EPA Presentation to ITCA on MATS 3



Sign In Sheet 4



EPA‐R09‐OAR‐2013‐0009‐0012 Documents Related to Tribal Consultations 8‐20‐2012
SUPPORTING & 



RELATED MATERIALS
26 1/18/2013 pdf



Duplicate of ‐0009



EPA‐R09‐OAR‐2013‐0009‐0013
Air Quality Implementation Plans; Approvals: Navajo Nation; 
Regional Haze Requirements for Navajo Generating Station



PROPOSED RULES N/A 2/5/2013 html



EPA‐R09‐OAR‐2013‐0009‐0014
CORRECTED Technical Support Document for NGS Proposed 



Rulemaking
OTHER N/A 2/26/2013 pdf



Attachments to ‐0011
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EPA‐R09‐OAR‐2013‐0009‐0015
Comment on FR Doc # 2013‐01858: Arizona Interfaith Power and 



Light
PUBLIC SUBMISSIONS N/A 2/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0016 Comment from webmail dated 1‐26‐2013 from Patrick Mattingly PUBLIC SUBMISSIONS 1 2/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0017
Comment letter dated 1‐30‐2013 from Bob Stump, Chairman, 



Arizona Corporation Commission (ACC)
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0018
Comment letter dated 2‐13‐2013 from David Mallavia, President 



of Canyonlands Health Care
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0019
Comment letter dated 2‐13‐2013 from Grant R. Ward, Maricopa‐



Stanfield Irrigation and Drainage District
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0020 Comment letter dated 2‐13‐2013 from Sylvia Colton PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0021
Comment submitted through webforms, dated 2‐14‐2013, from 



W.B. "Tug" Kangus
PUBLIC SUBMISSIONS 1 2/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0022
Comment letter dated 2‐14‐2013 from Kelly Barr, Salt River 



Project
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0023
Comment letter dated 2‐21‐2013 from Central Arizona Project 



(CAP), David Modeer
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0024
2013_0301 Navajo Nation Request for 90‐day Extension of 



Comment Period
PUBLIC SUBMISSIONS 1 3/1/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0025 Comment Letter Dated March 4, 2013 from Vincent Yazzie PUBLIC SUBMISSIONS 1 3/6/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0026
Comment submitted through Regulations.gov on 3‐9‐13 from 



Andrew Key
PUBLIC SUBMISSIONS N/A 3/11/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0027
Comment submitted through Regulations.gov on 3‐9‐13 from 



Shawn Dolan
PUBLIC SUBMISSIONS N/A 3/11/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0028
Pre‐publication version signed March 8, 2013 by Regional 



Administrator, Jared Blumenfeld, extending the comment period 
on a February 5, 2013 NPRM, 78 FR 8274, by 90 days.



OTHER N/A 3/11/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0029
Air Quality Implementation Plans; Approvals and Promulgations: 



Navajo Nation; Regional Haze Requirements for Navajo 
Generating Station



PROPOSED RULES N/A 3/19/2013 html



EPA‐R09‐OAR‐2013‐0009‐0030
2013_0307 EPA Presentation to Native American Caucus of the 



AZ Legislature
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0031 2013_0319 Meeting with Tohono O'odham Nation
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0032 2013_0321 Meeting with InterTribal Council of Arizona
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0033
2013_0321 Meeting with Salt River Project and Other 



Stakeholders
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf
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EPA‐R09‐OAR‐2013‐0009‐0034 2013_0311 Meeting with Maricopa Stanfield Irrigation District
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0035
2013_0318 Meeting with Central Arizona Water Conservation 



District
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0036 Comment from Dave Crawford on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS N/A 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0037
Comment from Hitachi Power Systems America on FR Doc # 



2013‐01858
PUBLIC SUBMISSIONS N/A 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0038 Comment from Jean Miyake received March 10, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0039
Comment from Governor Gregory Mendoza, Gila River Indian 



Community, received March 11, 2013
PUBLIC SUBMISSIONS 1 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0040 Comment from Keith Woodward received Marcy 13, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0041 Comment from Vincent H. Yazzie received March 12, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0042 Comment from James Drake received March 14, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0043 Comment from Duncan Harvey received March 15, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0044 Comment from David Becker received March 16, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0045 Comment from Paula Smith received March 16, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0046
Comment from Barbara J. Sattler received March 25, 2013 (dated 



March 19, 2013)
PUBLIC SUBMISSIONS 1 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0047 Comment on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS N/A 4/4/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0048 Comment on FR Doc # 2013‐06196 PUBLIC SUBMISSIONS N/A 4/5/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0049 Comment on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS 1 4/8/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0050 Comment on FR Doc # 2013‐06196 PUBLIC SUBMISSIONS N/A 4/11/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0051 Comment from Cindy Siepel dated April 5, 2013 via email. PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0052
Comment letter from Sundt Construction Inc. David S. Crawford, 



P.E. dated April 8, 2013.
PUBLIC SUBMISSIONS 1 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0053
Comment from Brian D. Gary, BS Geological Engineering Student, 



dated April 9, 2013 via email.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0054 Comment from Jon Borges, L.M.P. dated April 9, 2013 via email. PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0055
Comment from John Neville, LEED‐AP, President of Sustainable 



Arizona, dated April 12, 2013.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0056 Comment from Janice Berger, dated April 14, 2013, via email. PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0057
Comment from Sid Abma, Sidel Systems, dated April 15, 2013, 



via email.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0058
Comments (4) from Wildearth Guardians (WEG), dated April 15, 



2013, via emails.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0059
Comment (1) from Wildearth Guardians (WEG), dated April 16, 



2013, via email.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0060
2013_0311 Meeting materials from Maricopa Stanfield Irrigation 



District
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0061 2013_0321 Meeting with Salt River Project
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0062 2013_0412 Meeting with NV Energy and NDEP
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0063 2013_0405 Letter Inviting Tribal Consultation on NGS
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0064 Comment on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS 1 4/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0065
Comment from Scott Hicks, dated May 5, 2013, on FR Doc # 2013‐



01858
PUBLIC SUBMISSIONS 1 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0066 Comment from Concerned Citizen on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS N/A 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0067
Comment from Christopher Lish, May 6, 2013,  on FR Doc # 2013‐



01858
PUBLIC SUBMISSIONS 1 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0068
Comment (1), April 17, 2013,  from Malcolm Brown, via 



WildEarth Guardians.
PUBLIC SUBMISSIONS 1 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0069 Comment from Dennis Lemon, May 2, 2013. PUBLIC SUBMISSIONS 1 5/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0070
Comment from Patricia Alvarez, May 2, 2013, on FR Doc # 2013‐



06196
PUBLIC SUBMISSIONS N/A 5/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0071
Comment from Vincent Yazzi, May 6, 2013 letter with 13 files 



attached
PUBLIC SUBMISSIONS 14 5/16/2013 pdf



2013_0506 Comment from Vincent Yazzie 1
declaratory_judgement 2



exhibit 2a 3
exhibit 2b 4
exhibit_3 5



exhibits_6_to 6
exhibits_9_to_11 7
exhibit_12_to_ 8



ngs lease agreement part 1 9
ngs lease agreement part 12 10
NGS Water Contract (2) 11



PVNGSEconomicImpact2010 12
srp_motion_for_an_injunction 13
teilborg_injunction_order 14



EPA‐R09‐OAR‐2013‐0009‐0072 Comment from Vincent Yazzi, May 9, 2013 letter with 2 files PUBLIC SUBMISSIONS 3 5/16/2013 N/A



2013_0509 Comments from Vincent Yazzie 1
0042‐13 2



Attachments to ‐0071



Attachments to ‐0072
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53024_NREL_study 3



EPA‐R09‐OAR‐2013‐0009‐0073 Memos to File re: Meetings
SUPPORTING & 



RELATED MATERIALS
3 5/16/2013 N/A



Attachments to ‐0073 2013_0416 and 0417 Meetings with various NGS Stakeholders 1



2013_0429 Consultation with Tribes 2
2013_0503 Meeting with Western Clean Energy Campaign 3



EPA‐R09‐OAR‐2013‐0009‐0074 Comment, 2013‐0430 from Kenneth Kovovich PUBLIC SUBMISSIONS 1 5/16/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0075 Comment, 2013‐05‐02 from Patricia Alvarez PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0076 Comment, 2013‐05‐06 from Steve Rasmussen PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0077 Comment, 2013‐05‐08 from Joseph Roundtree PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0078 Comment, 2013‐05‐08 from Thomas Pyzdek PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0079 Comment, 2013‐05‐09 from Ann McMullen PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0080 Comment, 2013‐05‐09 R Wade PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0081 Comment, 2013‐05‐10 from Lee Calamaio PUBLIC SUBMISSIONS 1 5/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0082
Comment from AZ House of Represenatives on 5/29/13 on FR 



Doc # 2013‐06196
PUBLIC SUBMISSIONS 1 6/3/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0083
Comment from Roger Moder on 5/31/2013 on FR Doc # 2013‐



06196
PUBLIC SUBMISSIONS N/A 6/3/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0084
Comment from Rick Murray, AZ Small Business Association, June 



4, 2013, on FR Doc # 2013‐06196
PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0085
Comment from Senator Steve Pierce, AZ State Senate, June 4, 



2013, on FR Doc # 2013‐06196
PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0086
Comment from Concerned Citizen, June 4, 3013, on FR Doc # 



2013‐06196
PUBLIC SUBMISSIONS N/A 6/6/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0087 2013_0307 Letter from Senators Flake and McCain on NGS PUBLIC SUBMISSIONS 1 6/6/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0088 2013_0508 Comment from Wayne Collins PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0089
2013_0515 Letter from Members of the AZ House of 



Representatives
PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0090 2013_0524 Comment from Frank Jones PUBLIC SUBMISSIONS 1 6/6/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0091 2013_0604 Comment from Roger Turner PUBLIC SUBMISSIONS 1 6/6/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0092
EPA and DOI Response to Senators Flake and McCain, May 20, 



2013
SUPPORTING & 



RELATED MATERIALS
2 6/6/2013 pdf



2013_0520 DOI EPA Response to Sen McCain re NGS 1
2013_0520 DOI EPA Response to Sen Flake re NGS 2



EPA‐R09‐OAR‐2013‐0009‐0093 EPA Response to Media Request, May 30, 2013
SUPPORTING & 



RELATED MATERIALS
N/A 6/6/2013 pdf



Attachments to ‐0092
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EPA‐R09‐OAR‐2013‐0009‐0094
EPA Response to Request from Several Members of the AZ State 



Legislature for Additional Public Hearings, May 30, 2013
SUPPORTING & 



RELATED MATERIALS
N/A 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0095
2013_0528 Letter from Tom Horne, AZ Attorney Gen. AND EPA 



Response to letter dated June 6, 2013
PUBLIC SUBMISSIONS 1 6/11/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0096
Air Quality Implementation Plans; Approvals: Navajo Nation; 
Regional Haze Requirements for Navajo Generating Station; 



Public Hearings
PROPOSED RULES N/A 6/19/2013 html



EPA‐R09‐OAR‐2013‐0009‐0097 2013_0606 Letter from NV State Senator Kelvin Atkinson PUBLIC SUBMISSIONS 1 6/21/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0098
2013_0611 Letter from President Shelly, Navajo Nation 



requesting consultation meeting
PUBLIC SUBMISSIONS 1 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0099 2013_0616 Email comment from Susan and John PUBLIC SUBMISSIONS 1 6/21/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0100
2013_0611 Consultation Meeting with Gila River Indian 



Community
SUPPORTING & 



RELATED MATERIALS
N/A 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0101
2013_0619  Consultation Meeting with Fort McDowell Yavapai 



Nation
SUPPORTING & 



RELATED MATERIALS
N/A 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0102
2013_0620 Stakeholder Request for Additional Extension of 



Comment Period
PUBLIC SUBMISSIONS 1 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0103
Pre‐Publication Version of Notice signed June 26, 2013: 2nd 
Extension of NGS Comment Period to October 4, 2013.



NOTICES N/A 6/27/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0104 2013_0612 Letter from AZ State Senate President Biggs PUBLIC SUBMISSIONS 1 6/28/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0105 2013_0613 Letter from AZ State Rep. Kavanagh PUBLIC SUBMISSIONS 1 6/28/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0106 2013_0625 Comment from Verna Stoddard PUBLIC SUBMISSIONS 1 6/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0107 2013_0627 EPA Letter to Navajo Nation President Shelly
SUPPORTING & 



RELATED MATERIALS
N/A 6/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0108 2013_0627 EPA Response to AZ State Senate Pres Biggs
SUPPORTING & 



RELATED MATERIALS
N/A 6/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0109 2013_0702 Email Comment from John Yoder PUBLIC SUBMISSIONS 1 7/8/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0110 2013_0627 EPA Letter to NV State Senator Kelvin Atkinson
SUPPORTING & 



RELATED MATERIALS
N/A 7/8/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0111
State Implementation Plans; Approvals and Promulgations: 
Navajo Nation; Regional Haze Requirements for Navajo 



Generating Station
PROPOSED RULES N/A 7/8/2013 html



EPA‐R09‐OAR‐2013‐0009‐0112
Comment from Member of Navajo Tribe on FR Doc # 2013‐



14630 dated 7/7/13
PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0113
Comment from Rick Spilsbury on FR Doc # 2013‐14630 dated 



7/10/13
PUBLIC SUBMISSIONS N/A 7/16/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0114 Anonymous Comment on FR Doc # 2013‐14630 dated 7/12/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0115 Anonymous Comment on FR Doc # 2013‐06196 dated 7/2/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0116 Anonymous #2 Comment on FR Doc # 2013‐06196 dated 7/2/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0117 Anonymous #3 Comment on FR Doc # 2013‐06196 dated 7/2/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0118 2013_0718 Memo to Docket_Meeting with Stakeholders
SUPPORTING & 



RELATED MATERIALS
N/A 7/26/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0119 2013_0717 Comment from Alvern Woods PUBLIC SUBMISSIONS 1 7/26/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0120
2013_0713 Example Take Action Email from Sierra Club (over 



36,000 received as of 7/26/13)
PUBLIC SUBMISSIONS 1 7/26/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0121
2013_0724 Example Take Action Email from Care2 (over 5,900 



received as of 7/26/13)
PUBLIC SUBMISSIONS 1 7/26/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0122
2013_0726 Submission of Alternative to BART from the Technical 



Working Group
PUBLIC SUBMISSIONS 2 7/26/2013 pdf



Blumendfled Ltr re TWG Agreement Proposed BART Alternative 7‐
26‐13



1



7‐25‐2013‐NGS‐TWG‐Agreement‐Final_Executed(1) 2
EPA‐R09‐OAR‐2013‐0009‐0123 COMMENT from Fred Bauder, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0124 COMMENT from Vincent Yazzie, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0125 COMMENT #2 from Vincent Yazzie, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0126 COMMENT #3 from Vincent Yazzie, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0127 COMMENT from Val Summers, 8‐03‐12, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0128 COMMENT from Terry L. O'Neal, letter dated August 6, 2013 PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0129 COMMENT from Terry Finefrock, 8‐07‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0130 COMMENT from Vincent Yazzie, 8‐09‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0131 COMMENT from Vincent Yazzie, 8‐10‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0132 COMMENT from L.S. Willingyrme, M.D., 8‐12‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0133 COMMENT from Paul Mitchell, 8‐16‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0134
COMMENT from LeRoy Shingoitewa, Chairman, The Hopi Tribe, 



letter dated August 19, 2013
PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0135
COMMENT from Vincent Yazzie, dated August 4, 2013, received 



in email August 5, 2013, with attachments
PUBLIC SUBMISSIONS 16 8/21/2013 pdf



2013_0731 to 0805 Email Comments from Vincent Yazzie 1
0177‐13_reduced072013 2



Comments EPA‐RO9‐OAR‐2013‐0009_bronchiolitis_NOx 3



Attachments to ‐0135



Attachments to ‐0122











Page 14
Copy of diag810 4
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ngs_05292013_ash_01 6
ngs_05292013_ash_02 7



ngs08032013 8
ngs_08302013_antelope 9



ngs_08302013_antelope_01 10
ngs_08302013_antelope_02 11



Page_az_08032013 12
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EPA‐R09‐OAR‐2013‐0009‐0136
COMMENT from Vincent Yazzie, dated August 14, 2013, received 



in email August 14, 2013, with attachments
PUBLIC SUBMISSIONS 4 8/21/2013 pdf



2013_0814 Comment from Vincent Yazzie 1
06Chapt1 2



ROD 3
SonoranCEC Final16Dec 2011 4



EPA‐R09‐OAR‐2013‐0009‐0137 Comment on EPA‐R09‐OAR‐2013‐0009‐0029 PUBLIC SUBMISSIONS N/A 8/23/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0138 Comment on EPA‐R09‐OAR‐2013‐0009‐0029 PUBLIC SUBMISSIONS N/A 8/23/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0139 Comment from Vincent Yazzie, August 26, 2013, via email PUBLIC SUBMISSIONS 1 9/3/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0140
Comment from Joe Galli with Scottsdale Chamber of Commerce, 



dated August 27, 2013
PUBLIC SUBMISSIONS 1 9/3/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0141
Comment from Joe Galli, Scottsdale Chamber of Commerce on 



EPA‐R09‐OAR‐2013‐0009‐0111
PUBLIC SUBMISSIONS 1 9/3/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0142
COMMENT from Dave Hummer, Mining Engineer, USDI, August 



22, 2013, via email.
PUBLIC SUBMISSIONS 1 9/3/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0143
Letter to Terry O'Neal from Deborah Jordan, dated 8‐22‐13, 
response ackowledging Mr. O'Neal's letter to Administrator 



McCarthy.



SUPPORTING & 
RELATED MATERIALS



N/A 9/12/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0144
Memo to File by Anita Lee dated August 22, 2013, Record of 



Consultation Meeting with the Gila River Indian Authority during 
Public Comment Period



SUPPORTING & 
RELATED MATERIALS



N/A 9/12/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0145
Comment from Carrie Wilkinson, 9‐11‐13, on EPA‐R09‐OAR‐2013‐



0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0146
Comment from Kathy Jirschele, 9‐11‐13, on EPA‐R09‐OAR‐2013‐



0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0147
Comment from Malcolm Cox, 9‐11‐13, on EPA‐R09‐OAR‐2013‐



0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0148
Comment from Lindsey Normoyle, 9‐11‐13, on EPA‐R09‐OAR‐



2013‐0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0149
Comment from Tracy Scheinkman, 9‐11‐13, on EPA‐R09‐OAR‐



2013‐0009‐0111
PUBLIC SUBMISSIONS N/A 9/12/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0150 Consultation with Navajo Nation, August 28, 2013
SUPPORTING & 



RELATED MATERIALS
5 9/13/2013 pdf



2013_0911 Memo to File Consultation with Navajo Nation 1
ASU Study 2



Lease Amendment 3
Navajo Nation letter 4



Sign in sheet 5



EPA‐R09‐OAR‐2013‐0009‐0151
Letter from The Hopi Tribe, dated September 9, 2013, to Sally 



Jewell, Secretary of the Interior, NGS and Proposed SRP‐
Alternative to BART



SUPPORTING & 
RELATED MATERIALS



N/A 9/13/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0152
2013_0822 Memo to File, Record of Consultation Meeting with 
Gila River Indian Community during Public Comment Period



SUPPORTING & 
RELATED MATERIALS



N/A 9/13/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0153
2013_0829 Comment from Vincent Yazzie, dated August 29, 



2013 via email
PUBLIC SUBMISSIONS 2 9/13/2013 pdf



2013_0829 Comment from Vincent Yazzie 1
IMG_1293 2



EPA‐R09‐OAR‐2013‐0009‐0154
2013_0830 Comment from Vincent Yazzie, dated August 30, 



2013, via email
PUBLIC SUBMISSIONS 6 9/13/2013 pdf



2013_0830 Comment from Vincent Yazzie 1
IMG_1248 2
IMG_1249 3
IMG_1252 4
IMG_1259 5
IMG_1260 6



EPA‐R09‐OAR‐2013‐0009‐0155
2013_0831 Comment from Vincent Yazzie, dated August 31, 



2013, via email
PUBLIC SUBMISSIONS 12 9/13/2013 pdf



2013_0831 Comment from Vincent Yazzie 1
a227260_NOx_NO2_removal 2
googleearth_072008_1282 3
googleearth_072008_1291 4
googleearth_072008_1292 5



IMG_1282 6
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IMG_1283 7
IMG_1284 8
IMG_1291 9
IMG_1292 10



Innophos_diammonium phosphate_MSDS 11
KA021 12



EPA‐R09‐OAR‐2013‐0009‐0156
2013_0902 Comment from Vincent Yazzie, dated September 2, 



2013
PUBLIC SUBMISSIONS 6 9/13/2013 pdf



2013_0902 Comment from Vincent Yazzie 1
AppA1_DesignBasis_Navajo_Rev B(4) 2



SantanEmissionsReport 3
siesta_san_tan 4



siesta_san_tan_blue_tarps 5
siesta_san_tan_old_water_pond 6



EPA‐R09‐OAR‐2013‐0009‐0157
2013_0906 Comment from Vincent Yazzie, dated September 6, 



2013
PUBLIC SUBMISSIONS 5 9/13/2013 N/A



2013_0906 Comment from Vincent Yazzie 1
AZTribesCensusReport 2



c2010br‐10 3
doc_22_exhibit_a(1) 4



Exhibits‐August2013_88_delegates_evidence 5



EPA‐R09‐OAR‐2013‐0009‐0158
2013_0909 Comment from Vincent Yazzie, dated September 9, 



2013
PUBLIC SUBMISSIONS 12 9/13/2013 pdf



2013_0909 Comment from Vincent Yazzie 1
ak_chin_tribal land 2



ak_chin_tribal 2010 census 3
fort_apache_tribe_2010_Census 4



fort_mcdowell_tribe_2010_Census 5
gila_river_fire_bird 6



gila_river_tribe 2010 census 7
gila_river_tribe_land 8



phoenix_indian_tribes1 9
salt_river_tribe_2010_census 10



salt_river_rtibe_land 11
san_carlos_tribe_2010_census 12



EPA‐R09‐OAR‐2013‐0009‐0159 2013_0826 Comment Letter from Arizona Power Authority PUBLIC SUBMISSIONS 1 9/13/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0160 2013_0910 Comment from Craig Weatherford via email PUBLIC SUBMISSIONS 1 9/13/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0161 2013_0910 Comment from Justin Elder via email PUBLIC SUBMISSIONS 1 9/13/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0162 2013_0910 Comment from Rob Rauh via email PUBLIC SUBMISSIONS 1 9/13/2013 N/A
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Attachments to ‐0158



Attachments to ‐0157











Page 17
EPA‐R09‐OAR‐2013‐0009‐0163 2013_0910 Comment from Ted Falkowski via email PUBLIC SUBMISSIONS 1 9/13/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0164 2013_0910 Comment from Mark Shaw via email PUBLIC SUBMISSIONS 1 9/13/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0165
2013_0914 Comment from Mike Fisher on EPA‐R09‐OAR‐2013‐



0009‐0111
PUBLIC SUBMISSIONS N/A 9/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0166
Consultation Conference Call on September 13, 2013 with Hopi 



Tribe
SUPPORTING & 



RELATED MATERIALS
N/A 9/16/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0167 2013_0912 Comment from Rebecca Schlofner PUBLIC SUBMISSIONS 1 9/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0168 2013_0912 Comment from George Duffield PUBLIC SUBMISSIONS 1 9/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0169 2013_0913 Comment from Bill Ahlbrandt PUBLIC SUBMISSIONS 1 9/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0170 2013_0913 Comment from Su Story PUBLIC SUBMISSIONS 1 9/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0171 2013_0916 Comment Vincent Yazzie PUBLIC SUBMISSIONS 1 9/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0172
Notice of Extended Public Comment Period (3rd Extension), EPA‐



R09‐OAR‐2013‐0009, Navajo Nation; Regional Haze 
Requirements for Navajo Generating Station, Proposal.



OTHER N/A 9/16/2013 docx



EPA‐R09‐OAR‐2013‐0009‐0173
Memo to Docket regarding meeting with Vernon Masayesva, 



Black Mesa Trust, Sept 18, 2013
SUPPORTING & 



RELATED MATERIALS
N/A 9/25/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0174 2013_0912 EPA Letter to the Honorable John Hudson
SUPPORTING & 



RELATED MATERIALS
N/A 9/25/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0175 Comment from Linda Kavanagh, Mayor of Fountain Hills, AZ PUBLIC SUBMISSIONS 1 9/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0176
2013_0903 Comment from Bruce Hamblin, Mayor of Eagar, and 



other elected officials
PUBLIC SUBMISSIONS 1 9/25/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0177 2013_0912 Comment from Christopher Thunberg PUBLIC SUBMISSIONS 1 9/25/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0178 2013_0918 Comment from Aaron Lenzing PUBLIC SUBMISSIONS 1 9/25/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0179 2013_0918 Comment from R. Grim PUBLIC SUBMISSIONS 1 9/25/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0180 2013_0920 Comment from Julia Larrabee PUBLIC SUBMISSIONS 1 9/25/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0181 2013_0923 Comment from Nikolai Messner PUBLIC SUBMISSIONS 1 9/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0182
Pre‐Publication Version of Supplemental Proposal for NGS Signed 



on 9/25/13
OTHER N/A 9/25/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0183 Fact Sheet for Supplemental Proposal
SUPPORTING & 



RELATED MATERIALS
N/A 9/25/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0184 Documents Referenced in Supplemental Proposal for NGS
SUPPORTING & 



RELATED MATERIALS
5 9/25/2013 xlsx



2009_0505 NPCA Petition to DOI on NGS 1
2011_0120 NPCA RAVI Petition_complaint 2
2011_0308 DOI to NPCA re RAVI petitions 3



2011_0630 US District Court Decision NPCA vs USDOI and USDA 4
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Timeline of all tribal consultations on Navajo BART FIPs as of 



September 17, 2013
5



EPA‐R09‐OAR‐2013‐0009‐0185
Air Quality State Implementation Plans; Approvals and 



Promulgations: Navajo Nation; Regional Haze Requirements for 
Navajo Generating Station



PROPOSED RULES N/A 9/25/2013 html



EPA‐R09‐OAR‐2013‐0009‐0186
Air Quality State Implementation Plans; Approvals and 



Promulgations: Navajo Nation; Regional Haze Requirements for 
Navajo Generating Station; Supplemental Proposal



PROPOSED RULES N/A 10/22/2013 html



EPA‐R09‐OAR‐2013‐0009‐0187 Comment from Christopher Lish PUBLIC SUBMISSIONS N/A 10/23/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0188
Comment from Todd Sanders, Greater Phoenix Chamber of 



Commerce
PUBLIC SUBMISSIONS 1 10/23/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0189 Comment from Sal deCiccio, Phoenix City Council PUBLIC SUBMISSIONS 1 10/23/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0190 Comment from Binnur Gunesin via regulations.gov PUBLIC SUBMISSIONS 1 10/23/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0191 Supplemental Better than BART Alternatives.xlsx
SUPPORTING & 



RELATED MATERIALS
N/A 10/23/2013 xlsx



EPA‐R09‐OAR‐2013‐0009‐0192
Comment from Mayor of Oro Valley Arizona, Satish I. Hiremath, 



September 18, 2013.
PUBLIC SUBMISSIONS N/A 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0193
Comment from Harrison and Mary Johnson, September 23, 



2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0194
Comment from Flowing Wells Irrigation District, David Crockett, 



September 23, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0195
Comment from Anita Christy, Arizona for Water, September 25, 



2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0196
Comment from Binnur Gunesin, Dutoit/Gunesin CS, September 



25, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0197 Comment from Jojean Dikeman, September 26, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0198
Comment EXAMPLE of 11 form letters received September 27, 



2013.
PUBLIC SUBMISSIONS 1 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0199
Comment from City of Chandler Arizona, Mayor Jay Tibshraeny, 



September 26, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0200
Comment from Richard B. and Kathleen H. Coolidge, October 2, 



2013.
PUBLIC SUBMISSIONS 1 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0201
Comment from City of Goodyear Arizona, Mayor Georgia Lord, 



October 3, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0202 Coment from Mark Shaw, October 7, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0203 Comment from Rod and Rhonda Lucas, October 3, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0204 Comment from James Orcutt, October 7, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0205 Comment from Don Blume, October 4, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0206 Comment from Karen Lowe, October 9, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0207
Comment from City of El Mirage Arizona, Mayor Lana Mook, 



October 10, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0208 Comment from Lisa A Atkins, October 10, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0209
Comment from Thomas J. Lowe, Chairman of Univest, October 



10, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0210 Comment from Jeff Strang, October 11, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0211 Comment #1 from Arlene Alder, October 12, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0212 Comment #2 from Arlene Alder, October 12, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0213
Comment from City of Litchfield Park Arizona, Mayor Thomas 



Schoaf, October 15, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0214
Comment from Metro Water District, Tucson Arizona, 



Chairwoman, Judy Scrivener, October 16, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0215 Comment from Terry Carleton, October 16, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0216 Comment from Maria Randklev, October 17, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0217 Comment from Shaina Shay, October 17, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0218 Comment from Chuck Gordon, October 23, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0219 EPA Materials from Public Hearings
SUPPORTING & 



RELATED MATERIALS
4 11/25/2013 N/A



haze_brochure_20060426 1
NGS Handout 2



NGS Hearing Presentation 3
NGS Posters 2MB file size 4



EPA‐R09‐OAR‐2013‐0009‐0220
Comment thru Regulations.gov from Councilman Jim Waring, 
City of Phoenix, October 4, 2013, on EPA‐R09‐OAR‐2013‐0009‐



0186
PUBLIC SUBMISSIONS 1 11/25/2013 tif



EPA‐R09‐OAR‐2013‐0009‐0221
Comment thru Regulations.gov on EPA‐R09‐OAR‐2013‐0009‐



0186
PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0222
Comment thru Regulations.gov on EPA‐R09‐OAR‐2013‐0009‐



0186
PUBLIC SUBMISSIONS N/A 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0223
Comment from Andy Tobin, Speaker of the House, thru 
Regulations.gov on EPA‐R09‐OAR‐2013‐0009‐0186



PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0224
Comment thru Regulations.gov on EPA‐R09‐OAR‐2013‐0009‐



0186
PUBLIC SUBMISSIONS N/A 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0225
Comment thru Regulation.gov from Joe Galli, North Scottsdale 



Chamber of Commerce, August 28, 2013
PUBLIC SUBMISSIONS 1 11/25/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0226
Comment thru Regulation.gov from Carrie Wilkinson, September 



11, 2013.
PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0227 Comment thru Regulation.gov from Tracy Scheinkman PUBLIC SUBMISSIONS 1 11/25/2013 N/A



Attachments to ‐0219
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EPA‐R09‐OAR‐2013‐0009‐0228
Comment in letter/email from taxpayers from Arizona, Thomas 



and Anita Christy, November 11, 2013.
PUBLIC SUBMISSIONS N/A 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0229 Comment from Kimberli Lee via email, November 4, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0230 Comment from Sandi Bartlett via email, November 6, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0231
Comment from Merrianne Geisdorf via email, November 7, 



2013.
PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0232 Comment from John Brakeman via email, November 8, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0233 Comment from Joy Staveley via email November 13, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0234
Comment from Julie Pastrick, Flagstaff Chamber of Commerce, 



sent by Mike Sistak via email, November 13, 2013.
PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0235 Comment from Mike Campbell via email, November 13, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0236 Comment from Charles Parke via email, November 14, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0237
Comment from Dr. Kenneth Langton via email, November 14, 



2013.
PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0238 Comment from Lori Girshick via email, November 14, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0239
Comment from Senator Bob Worsley via email, November 14, 



2013.
PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0240 Comment from Cathy Della Penta via email, November 15, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0241 Comment from SPierce via email, November 16, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0242 Comment from Will Hodges via email, November 16, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0243 Comment from William Erb via email, November 17, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0244 Comment from Robert Tang via email, November 18, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0245 Comment from Jack Utter via email, November 19, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0246
Comment from Kendall Stephenson received via email, 



2013_1108
PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0247 Comment from Stacy Brimhall received via email, 2013_1108 PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0248 Comment from Terry Finefrock received via email, 2013_1111 PUBLIC SUBMISSIONS 1 11/25/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0249
Comment from G. Brad Brown, Peabody Energy, at Tucson 



Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0250
Comment from David Modeer, General Manager, Central Arizona 
Conservation Water District, Central Arizona Project, November 



15, 2013 at Tuscson Hearing.
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0251 Comment from J. J. riley at Tucson Hearing PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0252
Comment from Chris E. Ward, President, Southern Arizona Water 



Users Association at Tucson Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0253
Comments from Tucson Hearing: 2 single page comments, from 



Melissa Donovan and Lea Marquez Peterson
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0254
Comment from Bret Fanshaw, Environment Arizona, at Phoenix 



Hearing, November 14, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0255
Comment from G. Brad Brown, Peabody Energy at Phoenix 



Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0256
Comment from the Town of Cave Creek, Arizona, at the Phoenix 



Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0257
Comment from David Modeer, General Manager, Central Arizona 



Water Conservation District at Phoenix Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0258
Comment from Gail Griffin, State Senator, representing 



Southeast Arizona, at Phoenix Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0259
Comment from Dr. George D. Thurston, Professor of 



Environmental Medicine at the New York School of Medicine at 
the Phoenix Hearing, November 14, 2013



PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0260
Comment from Mark Hajduk, Environmental Consultant, Arizona 



Public Service Company at the Phoenix Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0261 Comment from Marshal Johnson, Photos, at the Phoenix Hearing PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0262
Comment from Dr. Roger H. Bezdek, President of MISI, at the 



Phoenix Hearing November 14, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0263
Comment from William Mattingly, Utilities Director, City of 
Peoria AZ, at the Phoenix Hearing, November 14, 2013



PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0264
Comments‐8 single pages from various speakers at the Phoenix 



Hearting
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0265 Comment from Eugene T. Begay at the Page Hearing PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0266
Comment from Professor Frank Clemente, Penn State University, 



at the Page Hearing, November 12, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0267 Comment from Vencent Yazzie, Photos, at the Page Hearing PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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EPA‐R09‐OAR‐2013‐0009‐0268
Comment from Mike Hummel, SRP Associate General Manager, 



at the LeChee Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0269 Comment from Vincent Yazzie ‐ Photos at the LeChee Hearing PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0270
Comment from Frank Clemente, Professor Emeritus at Penn 



State University, at the Kykotsmovi Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0271
Comment from Vernon Masayesva, Black Mesa Trust, at the 



Kykotsmovi Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0272 Comment from Chet Haryasz PUBLIC SUBMISSIONS 1 12/10/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0273 Comment from Jim Newton PUBLIC SUBMISSIONS 1 12/10/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0274 Comment from Ralph Marra, BKW Farms PUBLIC SUBMISSIONS 1 12/10/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0275 Comment from John Morgan PUBLIC SUBMISSIONS 1 12/10/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0276 Comment from Roger Moder PUBLIC SUBMISSIONS 1 12/10/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0277 Comment from Karen Johnson PUBLIC SUBMISSIONS 1 12/10/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0278
Jeff Jensen, Golf Course Superintendents Assocation of America, 



letter dated November 15, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0279 Comment from Zak Draskovich, dated November 21, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0280
Comment from Christian Prive, Mayor of Maricopa, letter dated 



November 21, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0281
Comment from Vernon Masayesva from Kykotsmovi Hearing, 



November 13, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0282
Comment from Peoria Chamber of Commerce, Bobbi 



Magdaleno, Chair
PUBLIC SUBMISSIONS 1 12/10/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0283 Comment from Peggie Jo Vincent, November 15, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0284 Comment from Dennis DuVall, November 14, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0285
Comment from Andy M. Tobin, Speaker, AZ House of 
Representative, letter dated November 13, 2013



PUBLIC SUBMISSIONS N/A 12/10/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0286
Comment from William A. Rigsby, letter dated November 12, 



2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0287
Comment from Judy Burges, AZ State Senate, November 12, 



2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0288 Comment Robert E. Rutkowski, dated November 12, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0289
Comment from Arizona Corporation Commission, Bob Stump, 



Chairman, November 5, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0290 Comment from Art Felsinger and Paul Bott PUBLIC SUBMISSIONS 1 12/10/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0291 Comment from Marcus D. Martin, October 25, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0292 Comment from James Shlenvogt, October 24, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0293
Comment from City of Gilbert, John W. Lewis, Mayor, October 



24, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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EPA‐R09‐OAR‐2013‐0009‐0294
Comment EXAMPLE of 82 comment cards from Black Mesa 



Water Coalition, October 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0295
Comment from City of Scottsdale Arizona, W.J. "Jim" Lane, 



Mayor, October 23, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0296
Comment from City of Glendale Arizona, Brenda S. Fishcer, City 



Manager, October 23, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0297
Comment from State of Arizona, Janice K. Brewer, Governor, 



October 21, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0298 Comment on EPA‐R09‐OAR‐2013‐0009‐0186 PUBLIC SUBMISSIONS N/A 12/17/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0299 Comment on EPA‐R09‐OAR‐2013‐0009‐0186 PUBLIC SUBMISSIONS N/A 12/17/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0300 Comment on EPA‐R09‐OAR‐2013‐0009‐0186 PUBLIC SUBMISSIONS 1 12/17/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0301 Meeting on October 21, 2013: EPA, DOI and SRP on NGS
SUPPORTING & 



RELATED MATERIALS
N/A 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0302
Memo to Docket, Telephone Conference on December 10, 2013, 



between EPA and various environmental groups
SUPPORTING & 



RELATED MATERIALS
N/A 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0303
Memo to Docket, Tribal Consultation on Navajo Generating 



Station, December 9, 2013
SUPPORTING & 



RELATED MATERIALS
N/A 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0304
Comment on EPA‐R09‐OAR‐2013‐0009‐0186, Dave Perry, 
President, Greater Oro Valley Chamber of Commerce



PUBLIC SUBMISSIONS N/A 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0305
Comment on EPA‐R09‐OAR‐2013‐0009‐0186 Task Force 01‐06‐



2014, Grant Ward and Paul Orme Submitters
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0306
Comment letter dated January 6, 2014 from AZ Mining 



Association, Kelly Norton, President, with attachment, "The NGS 
Battle" dated October 2013,



PUBLIC SUBMISSIONS 2 1/9/2014 N/A



AMA Comments on NGS Regional Haze FIP Final 01032014 1
NGS CLE 103013 ‐ color 2



EPA‐R09‐OAR‐2013‐0009‐0307 Comment from Carol W. West, November 26, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf
EPA‐R09‐OAR‐2013‐0009‐0308 Comment from Rory Van Poucke, December 4, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf
EPA‐R09‐OAR‐2013‐0009‐0309 Comment from Daryl P. Rachey, December 6, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0310 Comment from Brian Stevens, December 8, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0311 Comment from Eric Hayes, December 8, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0312 Comment from Steven and Joan Harris, December 8, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0313
Comment from TWG to Jared Blumenfeld, RA, USEPA R9, dated 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0314
Comment from Tucson Electric Power (TEP), Mark Mansfield, 



Vice President, Generation, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



Attachments to ‐0306
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EPA‐R09‐OAR‐2013‐0009‐0315
Comment from Arizona Public Service (APS), Chas Spell, Director 



of Environmental Policy Program, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0316
Comment from Navago Nation, Ben Shelly, President, January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0317
Comment from Gila River Indian Community (GRIC), Linus 



Everling, dated January 2, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0318
Comment from Daivd M. Gowan, Sr., House Majority Leader, 



Arizona House of Representatives, December 9, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0319 Comment from Deborah Maust, December 9, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0320
Comment from Arizona Corporation Comission (ACC), January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0321
Comment from Jeff McIntyre, Special Education Counselor, Page 



High School, December 9, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0322 Comment from Monica Kloskowski, December 9, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0323
Comment from Herman G. Honarie, Chairman, The Hopi Tribe, 



December 9, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0324
Comment from Duane Blumberg, Ph.D., Mayor, Town of 



Sahuarita, December 10, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0325
Comment from Arizona Coalition for Water, Energy, Jobs_Tom 



Dorn, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0326
Comment from 22nd Navajo Nation, Honorable Johnny Naize, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0327 Comment from Donald Begalke, December 12, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0328
Comment from Mark Mitchell, Mayor, City of Tempe, December 



13, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0329 Comment from Mary Worman, December 13, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0330 Comment from Mike Dvorak, December 13, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0331 Comment from James Terwilliger, December 14, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0332
Comment from Arizona Congressional Delegation, submitted by 



Kris Kiefer (Flake), December 16, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0333
Comment from Herman Honanie, Chairman of The Hope Tribe, 



December 16, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0334
Comment from Ronnie Lupe, Chairman, White Mountain Apache 



Tribe, December 17, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0335 Comment from Charles Spitzer, December 21, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0336



Response lletter from Jared Blumenfeld, EPAR9, RA, to Herman 
G. Honanie, Chairman of the Hopi Tribe, December 24, 2013, 
resulting from government‐to‐government consultation of 



December 9, 2013



PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0337



Letter from Jared Blumenfeld, RA, USEPA R9, to Ronnie Lupe, 
Chairman, White Mountain Apache Tribe, December 24, 2013, 
regarding the December 10, 2013 consultation meeting and the 



duration of the comment period



PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0338
Comment from Virgil W. Davis, Chairman of the Board, 



Community Water Company of Green Valley, December 27, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0339
Comment from Dave Perry, President/CEO, Greater Oro Valley 



Chamber of Commerce, December 27, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0340
Comment from Tohono O'odham Nation, submitted by Jonathan 
L. Jantzen, Office of Attorney General of the Tohono O'odham 



Nation, December 27, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0341 Comment from Glenn Martin, December 30, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0342
Comment from Lee Bean, re PhotoBioReactor, December 30, 



2013
PUBLIC SUBMISSIONS N/A 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0343
Comment from Central Arizona Water Conservation District 
(CAWCD), David Modeer, General Manager, dated January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0344 Comment from Mary Ann Osterbrink, December 30, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0345
Comment from Charles Bliss, ChE, Oxyfuel Alternative, January 2, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0346 Comment from Dominic Bailin, January 3, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0347
Comment from Arizona Department of Water Resources, 



Thomas Buschatzke, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0348
Comment letter from SRP, Kelly J. Barr, with enclosures 



separately posted
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0349 Comment from SRP, Appendices A‐C PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0350 Comment from SRP, Appendices D‐F PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0351 Comment from SRP, Appendices G‐K PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0352 Comment from SRP, Appendices L‐O PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0353 Comment from SRP, Appendices P‐T PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0354 Comment from SRP, Appendices U‐V PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0355 Comment from Vincent Yazzie, January 6, 2014 PUBLIC SUBMISSIONS 5 1/9/2014 N/A



Transmittal Email from Vincent Yazzie 1Attachments to ‐0355
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DLY 2009azQ1 2
DLY 2009azQ2 3
DLY 2009azQ3 4
DLY 2009azQ4 5



EPA‐R09‐OAR‐2013‐0009‐0356
Comment from Don Yellowman, President, Forgotten People 



CDC, January 3, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0357 Comment from Douglas Dewitz, January 3, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0358 Comment from Nance Harris, January 3, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0359
Comment from Herman Honanie, Chairman, The Hopi Tribe, 



January 3, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0360 Comment from James and Carolyn Shelton, January 4, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0361 Comment from Sarah Carignan, January 4, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0362
Comment from Dwight Witherspoon, Council Delegate for: Black 
Mesa Chapter, Forest Lake Chapter, Hardrock Chapter, Pinon 



Chapter, Wippoorwill Chapter, January 5, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0363 Comment from Michael L. Weiss, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0364 Comment from Tracy Hiscock, January 5, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0365
Letter Response to Governor Janice Brewer, from Administrator 



Gina McCarthy, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0366 Comment from Bob and Karen LeCour, January 5, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0367



Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 



Resources Defense Council



PUBLIC SUBMISSIONS 7 1/9/2014 pdf



01 NGS comments 1‐3‐14 1
02 NGS comments exhibit index 2



NGS comments exhibit 1 3
NGS comments exhibit 2 4
NGS comments exhibit 3 5
NGS comments exhibit 4 6
NGS comments exhibit 5 7



EPA‐R09‐OAR‐2013‐0009‐0368



Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 



Resources Defense Council: David Marcus, December 31, 2013



PUBLIC SUBMISSIONS 9 1/9/2014 N/A



D Marcus report 12‐31‐13 1



Attachments to ‐0367



Attachments to ‐0368 (link was not 
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D Marcus report ex. 1 Table 1 2
D Marcus report ex. 2 Table 2 3
D Marcus report ex. 3 Table 3 4
D Marcus report ex. 4 Table 4 5
D Marcus report ex. 5 Table 5 6
D Marcus report ex. 6 Table 6 7
D Marcus report ex. 7 Table 7 8
D Marcus report ex. 8 Table 8 9



EPA‐R09‐OAR‐2013‐0009‐0369



Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 
Resources Defense Council: George D. Thurston's Report, 



December 12, 2013



PUBLIC SUBMISSIONS 2 1/9/2014 N/A



G. Thurston report 12‐12‐13 1
G. Thurston report ex. 1 2



EPA‐R09‐OAR‐2013‐0009‐0370



Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 



Resources Defense Council: Nathan Miller and Ranijitt Sahu , 
December 31, 2013



PUBLIC SUBMISSIONS 3 1/9/2014 N/A



Miller‐Sahu report 12‐31‐13 1
ex. 1 NGS 30 day to Annual conv 2
ex. 2 Visib and Emis for NGS 3



EPA‐R09‐OAR‐2013‐0009‐0371



(1 of 2: V. Stamper Reports and Exhibits) Comments and Exhibits 
submitted by Earth Justice on behalf of "Conservations 



Organizations": National Parks Conservations Association, Sierra 
Club, Grand Canyon Trust and National Resources Defense 



Council: Victoria R. Stamper, December 30, 2013



PUBLIC SUBMISSIONS 36 1/9/2014 pdf



V. Stamper report 12‐30‐13 1
V. Stamper report ex. 01 2
V. Stamper report ex. 02 3
V. Stamper report ex. 03 4
V. Stamper report ex. 04 5
V. Stamper report ex. 05 6
V. Stamper report ex. 06 7
V. Stamper report ex. 07 8
V. Stamper report ex. 08 9
V. Stamper report ex. 09 10



Attachments to ‐0369



working, re‐posted to ‐0455)



Attachments to ‐0371



Attachments to ‐0370
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V. Stamper report ex. 10 11
V. Stamper report ex. 11 12
V. Stamper report ex. 12 13
V. Stamper report ex. 13 14
V. Stamper report ex. 14 15
V. Stamper report ex. 15 16
V. Stamper report ex. 16 17
V. Stamper report ex. 17 18
V. Stamper report ex. 18 19
V. Stamper report ex. 19 20
V. Stamper report ex. 20 21
V. Stamper report ex. 21 22
V. Stamper report ex. 22 23
V. Stamper report ex. 23 24
V. Stamper report ex. 24 25
V. Stamper report ex. 25 26
V. Stamper report ex. 26 27
V. Stamper report ex. 27 28
V. Stamper report ex. 28 29
V. Stamper report ex. 29 30
V. Stamper report ex. 30 31
V. Stamper report ex. 31 32
V. Stamper report ex. 32 33
V. Stamper report ex. 33 34
V. Stamper report ex. 34 35
V. Stamper report ex. 35 36



EPA‐R09‐OAR‐2013‐0009‐0372



(2 of 2: V. Stamper Reports and Exhibits) Comments and Exhibits 
submitted by Earth Justice on behalf of "Conservations 



Organizations": National Parks Conservations Association, Sierra 
Club, Grand Canyon Trust and National Resources Defense 



Council: Victoria R. Stamper, December 30, 2013



PUBLIC SUBMISSIONS 44 1/9/2014 pdf



V. Stamper report ex. 36 1
V. Stamper report ex. 37 2
V. Stamper report ex. 38 3
V. Stamper report ex. 39 4
V. Stamper report ex. 40 5
V. Stamper report ex. 41 6
V. Stamper report ex. 42 7
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V. Stamper report ex. 43 8
V. Stamper report ex. 44 9
V. Stamper report ex. 45 10
V. Stamper report ex. 46 11
V. Stamper report ex. 47 12
V. Stamper report ex. 48 13
V. Stamper report ex. 49 14
V. Stamper report ex. 50 15
V. Stamper report ex. 51 16
V. Stamper report ex. 52 17
V. Stamper report ex. 53 18
V. Stamper report ex. 54 19
V. Stamper report ex. 55 20
V. Stamper report ex. 56 21
V. Stamper report ex. 57 22
V. Stamper report ex. 58 23
V. Stamper report ex. 59 24
V. Stamper report ex. 60 25
V. Stamper report ex. 61 26
V. Stamper report ex. 62 27
V. Stamper report ex. 63 28
V. Stamper report ex. 64 29
V. Stamper report ex. 65 30
V. Stamper report ex. 66 31
V. Stamper report ex. 67 32
V. Stamper report ex. 68 33
V. Stamper report ex. 69 34
V. Stamper report ex. 70 35
V. Stamper report ex. 71 36
V. Stamper report ex. 72 37
V. Stamper report ex. 73 38
V. Stamper report ex. 74 39
V. Stamper report ex. 75 40
V. Stamper report ex. 76 41
V. Stamper report ex. 77 42
V. Stamper report ex. 78 43
V. Stamper report ex. 79 44
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EPA‐R09‐OAR‐2013‐0009‐0373



Letter, January 3, 2014: Comments and Exhibits submitted by 
Earth Justice on behalf of "Conservations Organizations": 



National Parks Conservations Association, Sierra Club, Grand 
Canyon Trust and National Resources Defense Council



PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0374
Comments: Example of 728 emails from Environment Arizona 



Campaign received 1‐3‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0375
Comments: Example of 1, 111 emails received by EPA from Care2 



Take Action Campaign, 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0376
Comments: Example of 1,226 emails from Wild Earth Guardians 



received by EPA as of 1/6/14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0377
Comments: Example of 26 Similar Emails all containing "Taxpayer 



from AZ" in signature line received by EPA as of 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0378 Comment from Dan Spacek, December 14, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0379 Comment from Jim Staude, December 16, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0380
Comments: Example of 114 Emails All With Identical Subject Line 



received by 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0381
Comment from Pinal Partnership Board, Sandie Smith, CEO, 



dated 12‐20‐13
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0382 Comment from Everett Rhodes, 12‐23‐13 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0383
Comment from City of Phoenix, Water Services Department, 



Clifford A. Neal, P.E., Advisor,  December 30, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0384
Comment from Peabody Energy, Mary L. Frontezak, Senior Vice 



President and General Counsel Peabody, January 2, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0385
Comments: Example of 35, 293 letters from National Parks 



Conservation Association Campaign
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0386
Comments: Example 38,365 emails from Sierra Club received by 



EPA as of 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0387
Comment from Ak‐Chin Indian Community, Louis J. Manuel, Jr., 



Chairman, 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0388 Comment from Allen Gilberg, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0389
Comment from Arizona Public Services (APS), Chas Spell, Director 



of Environmental Policies and Programs, January 6, 2014
PUBLIC SUBMISSIONS N/A 1/9/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0390
Memo to File, 1‐8‐14, Anita Lee, re Comment attachments for V. 



Yazzi, January 6, 2014 submitted thru regulations.gov
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0391
Comment from Arizona Corporation Commission submitted by 



Michele Finical, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0392 Comment from Craig J. Sanderson, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0393 Comment from Dorothy Rl Yazzie, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0394 Comment from Ed Becenti, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0395
Comments from Western Resource Advocates and 
Environmental Defense Fund, January 6, 2014



PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0396 Comment from Frank Bain, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0397
Comment from Gila River Indian Community, letter dated 



January 2, 2014, submitted by Linus Everling, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0398
Comments from Irrigation and Electrical Districts  Association of 



Arizona, Robert S. Lynch, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0399 Comments from Leonard Gilmore, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0400
Comment from West Maricopa Coalition, WESTMARC, Michelle 



Rider, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0401
Comment from San Juan Citizens Alliance, Mike Eisenfeld, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0402
Comments from Navajo Nation, Ben Shelly, President, January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0403



Comment from Forgotten People, Fern, Mabelle and Norman 
Benally, Pauline Whitesinger, Vincent Yazzie, Bessie Wilson, 
Marsha Monestersky and Danny Blackgoat, submitted by S.D. 



Smith, January 6, 2014



PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0404
Comment from The Tax Payer Association of Kane County, 



submitted by Dr. Sky Chaney, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0405 Comment from Susan Hand, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0406
Comment from Town of Marana AZ, John P. Kmiec, Utilities 



Director, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0407
Comment from Black Mesa Trust, Vernon Masayesva, Founder 



and Director of Black Mesa Trust, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0408
Comment from Arizona Department of Water Resources, 



submitted by Theresa Johnson, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0409
Comment from Central Arizona Project Agricultural Water Users 
Navajo Generating Station Task Force, Van Smith, January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0410
Comment from Central Arizona Water Conservation District, Jay 



M. Johnson, January 6,  2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0411
Comment from United States Department of the Interior, Alletta 



Belin, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0412
Comment from Donna House, Member of Oak Springs Chapter of 



Navajo Nation, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0413
Comment from Black Mesa Water Coalition, Jihan Gearon, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0414 Comment from Jim and Lora Gale, January 5, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0415 Comment from Lisa Rutherford, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0416
Comment from Water Resource Institute, L.L.C., Mark Lewis, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0417
Comment from Salt River Project Agricultural Improvement and 



Power District (SRP), Kelly J. Barr, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0418
Comments from Technical Work Group (TWG), submitted by 



Kelly J. Barr, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0419
Comment from Tonto Apache Tribe and San Carlos Apache Tribe, 



submitted by Julia Rowen Kolsrud, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0420
Comment of Navajo Nation Resolutions submitted by Marshall 



Johnson, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0421
Comment from Kaibab Band of Paiute Indians, submitted by 



Chairman Manuel M. Savela, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0422 Comment from Lois McConville, December 16, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf
EPA‐R09‐OAR‐2013‐0009‐0423 Comment from Mike McConville, December 13, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0424 Comment example of 51 post cards received January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0425
Memo to Docket, regarding Peabody Energy Comment Letter, by 



Ann Lyons, dated January 13, 2014.
SUPPORTING & 



RELATED MATERIALS
N/A 1/16/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0426
Transcript for USEPA Public Hearing on Two Proposals for Navajo 



Generating Stations in LeChee Arizona, November 12, 2013.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0427
Transcript for USEPA Public Hearing on Two Proposals for Navajo 



Generating Station in Page, Arizona, November 12, 2013.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0428
Transcript for USEPA Public Hearing on Two Proposals for Navajo 
Generating Station in Kykotsmovi, Arizona, November 13, 2013.



PUBLIC SUBMISSIONS 1 1/16/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0429
Transcript for USEPA Public Hearing on Two Proposals for Navajo 
Generating Station. November 14, 2013, in Phoenix Convention 



Center, Phoenix, Arizona.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0430
Transcript for USEPA Public Hearing on Two Proposals for Navajo 
Generating Station, in the Pima Coummunity College Center for 



the Arts in, in Tucson, Arizona,  November 15, 2013.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0431 Comment from Steven and Joan Harris, December 8, 2013 PUBLIC SUBMISSIONS 1 1/16/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0432 Comment from Bob and Karen LeCour, January 5, 2014 PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0433
Memo to File, January 28, 2014: Re: Electronic Mass Mail 



Comments Received, by Anita Lee
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0434
Comments, Unique Emails, Do Not Delay NGS Cleanup Campaign, 



example dated December 19, 2013, from Carolline Johnson
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0435
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From: Lee, Anita
To: Lyons, Ann
Subject: Draft Index in PDF form
Date: Wednesday, November 12, 2014 10:47:44 AM
Attachments: Certified Admin Record Index NGS DRAFT as of 2014 1112.pdf


 
 
Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958
 








From: Lee, Anita
To: McKaughan, Colleen; Lyons, Ann
Cc: Lakin, Matt
Subject: FRN of Final NGS Notice
Date: Friday, August 08, 2014 7:39:53 AM
Attachments: FRN of Final NGS.pdf


Attached! Woohoo! It’s official! Petitions for review due Oct 7.


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958
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1 For more detail and for citations or references 
to the information provided in this Background 
section, please see the Proposed Rule at 78 FR 8274 
(February 5, 2013). 



ENVIRONMENTAL PROTECTION 
AGENCY 



40 CFR Part 49 



[EPA–R09–OAR–2013–0009; FRL–9914–62– 
Region 9] 



Approval of Air Quality Implementation 
Plans; Navajo Nation; Regional Haze 
Requirements for Navajo Generating 
Station 



AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 



SUMMARY: The Environmental Protection 
Agency (EPA) is promulgating a source- 
specific Federal Implementation Plan 
(FIP) requiring the Navajo Generating 
Station (NGS), a coal-fired power plant 
located on the Navajo Nation near Page, 
Arizona, to achieve reductions in oxides 
of nitrogen (NOX) required under the 
Best Available Retrofit Technology 
(BART) provisions of the Clean Air Act 
(CAA) and the Regional Haze Rule 
(RHR). On February 5, 2013, EPA issued 
a proposed BART determination for 
NGS and an alternative to BART. In a 
supplemental proposal on October 22, 
2013, EPA proposed to approve a new 
alternative plan, based on an agreement 
developed by a group of stakeholders 
known as the Technical Work Group 
(TWG). EPA is finalizing the alternative 
to BART described in our supplemental 
proposal. This rule is consistent with 
the TWG Agreement, including a 
lifetime cap in total emissions of NOX 
from NGS over 2009–2044 (2009–2044 
NOX Cap). Our final action will achieve 
greater emissions reductions than BART 
and is expected to significantly reduce 
the impact of NGS on visibility at 11 
mandatory Class I Federal areas. The 
operator of NGS must implement one of 
several alternative operating scenarios 
to achieve the necessary emission 
reductions to comply with the 2009– 
2044 NOX Cap. 
DATES: Effective date: This rule is 
effective on October 7, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Anita Lee, EPA Region 9, (415) 972– 
3958, lee.anita@epa.gov. 
SUPPLEMENTARY INFORMATION: EPA has 
established a docket for this action 
under Docket ID No. EPA–R09–OAR– 
2013–0009. The index to the docket for 
this action is available electronically at 
http://www.regulations.gov and in hard 
copy at EPA Region 9, 75 Hawthorne 
Street, San Francisco, California. While 
documents in the docket are listed in 
the index, some information may be 
publicly available only at the hard copy 
location (e.g. copyrighted material, 



voluminous or oversized documents, 
etc.), and some may not be publicly 
available in either location (e.g. 
Confidential Business Information 
(CBI)). To inspect the hard copy 
materials, please schedule an 
appointment during normal business 
hours with the contact listed in the FOR 
FURTHER INFORMATION CONTACT section. 
A reasonable fee may be charged for 
copies. 



Throughout this document, ‘‘we’’, 
‘‘us’’, and ‘‘our’’ refer to EPA. 



Table of Contents 



I. Executive Summary 
II. Background for the Final Rule 



A. History of NGS 
B. Summary of Statutory and Regulatory 



Framework for Addressing Visibility and 
Sources Located in Indian Country 



C. Summary of Proposed Rule and 
Supplemental Proposal 



D. Summary of Legal Rationale for 
Compliance Flexibility 



III. Summary of Final FIP Provisions 
IV. Summary of Major Issues Raised by 



Commenters 
V. Summary of Final Action 
VI. Administrative Requirements 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 



and Coordination With Indian Tribal 
Governments 



G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



I. National Technology Transfer and 
Advancement Act 



J. Executive Order 12898: Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 



K. Congressional Review Act 
L. Petitions for Judicial Review 



I. Executive Summary 
EPA is taking final action pursuant to 



the CAA and the RHR to require Units 
1, 2, and 3 at NGS to reduce emissions 
of NOX in order to reduce the impact 
NGS has on visibility at 11 mandatory 
Class I Federal areas. We are finalizing 
an alternative to BART based on agreed- 
upon recommendations developed by a 
group of diverse stakeholders known as 
the Technical Work Group (TWG). Our 
final action limits emissions of NOX 
from NGS by establishing a long-term 
facility-wide cap on total NOX 
emissions from 2009 to 2044 and 
requires the implementation of one of 



several alternative operating scenarios 
to ensure that the 2009–2044 cap is met. 
Generally, the alternative operating 
scenarios require the closure of one unit 
at NGS (or the curtailment of electricity 
generation by a similar amount) in 2019, 
and compliance with a NOX emission 
limit that is achievable with the 
installation of selective catalytic 
reduction (SCR) on two units in 2030. 



As part of our final action, EPA is also 
setting a source-specific BART 
Benchmark against which to compare 
the TWG Alternative to ensure that it 
will achieve greater reasonable progress 
than BART. The BART Benchmark is 
consistent with the BART determination 
we proposed on February 5, 2013, 
requiring all three units at NGS to meet 
an emission limit achievable with SCR 
within five years of a final rule. EPA is 
not finalizing our proposed BART 
determination for NGS in the regulatory 
requirements of this Final Rule. 



EPA’s action to finalize an alternative 
to BART consistent with the TWG 
Agreement will achieve greater NOX 
emission reductions at lower cost than 
BART in exchange for flexibility in the 
timeframe for achieving NOX 
reductions. When fully implemented, 
this Final Rule requires over an 80 
percent reduction in NOX emissions 
from NGS and is expected to 
significantly reduce the impact of NGS 
on visibility at 11 mandatory Class I 
Federal areas. 



II. Background for the Final Rule 



A. History of NGS 
NGS is a coal-fired power plant 



located on the Navajo Nation Indian 
Reservation near Page, Arizona. The 
facility consists of three 750 megawatt 
(MW) coal-fired electric utility steam 
generating units with a total capacity of 
2250 MW constructed from 1974 to 
1976. The three units at NGS are co- 
owned by six entities: The United States 
Bureau of Reclamation (Reclamation) 
(24.3 percent); Salt River Project (21.7 
percent), which also serves as the 
facility operator; Los Angeles 
Department of Water and Power (21.2 
percent); Arizona Public Service (14 
percent); NV Energy (11.3 percent); and 
Tucson Electric Power (7.5 percent). 



Federal participation in NGS was 
authorized in the Colorado River Basin 
Project Act of 1968 as a preferred 
alternative to building hydroelectric 
dams in the Grand Canyon for the 
purpose of providing power to the 
Central Arizona Project (CAP).1 The 
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2 See document title ‘‘2013_0104 Joint Federal 
Agency Statement on NGS’’ within document 
number 0005 in the docket for this proposed 
rulemaking at EPA–R09–OAR–2013–0009, which 
can be found at www.regulations.gov. 



3 See 78 FR 8274 (February 5, 2013) and 78 FR 
62509 (October 22, 2013). 



4 See 42 U.S.C. 7419A(a)(1). 
5 See 64 FR 35765 (April 22, 1999). 
6 See 40 CFR 51.308(e)(1). 
7 See 74 FR 44314 (August 28, 2009); 78 FR 8279 



(February 5, 2013); see also 56 FR 50172 (October 
3, 1991) addressing BART for SO2 based on 
Reasonably Attributable Visibility Impairment. 



8 See 70 FR 39104 at 39161 (July 6, 2005). 
9 Id. 
10 42 U.S.C. 7491(g)(2) and 40 CFR 



51.308(e)(1)(A)(ii)(A). 
11 40 CFR 51.308(e)(1)(ii)(A). 
12 See 40 CFR part 49; see also 59 FR 43956 



(August 25, 1994) (proposed rule); 63 FR 7254 
(February 12, 1998) (final rule); Arizona Public 
Service Company v. EPA, 211 F.3d 1280 (D.C. Cir. 
2000), cert. den., 532 U.S. 970 (2001) (upholding 
the TAR). 



13 See 40 CFR 49.11(a). 
14 See 56 FR 50172 (October 3, 1991). In 1999, 



EPA proposed a FIP for NGS to fill the regulatory 
gap that existed because Arizona State permits and 
SIP rules are not applicable or enforceable in the 
Navajo Nation, and the Tribe had not sought 
approval of a TIP covering the plant. 64 FR 48731 
(September 8, 1999). EPA then re-proposed the FIP 
with some additional conditions in September 
2006. 71 FR 53631 (September 12, 2006). EPA 
finalized that NGS FIP on March 5, 2010. 75 FR 
10174. 



CAP is a 336-mile water distribution 
system that delivers about 1.5 million 
acre-feet (AF) per year of Colorado River 
water from Lake Havasu in western 
Arizona to non-Indian agricultural (NIA) 
water users in central Arizona, Indian 
tribes located in Arizona, and municipal 
water users in Maricopa, Pinal, and 
Pima Counties in Arizona. The CAP 
water is used to meet the terms of a 
number of Indian water-rights 
settlements in central Arizona and to 
reduce groundwater usage in the region. 
A portion of Reclamation’s share of 
electricity from NGS powers the pumps 
that move CAP water to its destinations 
along the distribution system. 



Several tribes located in Arizona, 
including the Gila River Indian 
Community, the Ak-Chin Indian 
Community, the Tohono O’odham 
Nation, the San Carlos Apache Tribe, 
the White Mountain Apache Indian 
Tribe, the Fort McDowell Yavapai 
Nation, the Salt River Pima-Maricopa 
Indian Community, the Navajo Nation, 
the Yavapai-Apache Nation, the Hopi 
Tribe, the Pascua Yaqui Tribe, the 
Yavapai-Prescott Tribe, and the Tonto 
Apache Nation, have CAP water 
allocations or contracts. In exchange for 
allocations of CAP water at reduced cost 
and access to funds for the development 
of water infrastructure, the tribes with 
water settlement agreements have 
released their claims to other water in 
Arizona. Excess NGS power owned by 
Reclamation that is not used by CAP is 
sold and profits are deposited into the 
Lower Colorado River Basin 
Development Fund (Development Fund) 
to support the tribal water settlement 
agreements. The U.S. Department of the 
Interior (DOI or Interior), through 
Reclamation, plays an important role in 
the implementation of these settlement 
agreements and the management of the 
Development Fund. 



The coal used by NGS is supplied by 
the Kayenta Mine, operated by Peabody 
Energy and located on reservation lands 
of both the Navajo Nation and the Hopi 
Tribe. Taxes and royalties from NGS 
and the Kayenta Mine are paid to the 
Navajo Nation and Hopi Tribe, 
contributing to the annual revenues for 
both governments. EPA understands 
that the process is underway to renew 
site leases for NGS and the Kayenta 
Mine, as well as associated rights of way 
agreements and contracts with the 
Navajo Nation and Hopi Tribe. 



Given the extent of federal and tribal 
interests in NGS, on January 4, 2013, 
EPA, DOI, and the Department of Energy 
(DOE) signed a joint federal agency 
statement (Joint Statement) committing 
to collaborate on several short- and 
long-term goals, including analyzing 



and pursuing strategies for providing 
clean, affordable, and reliable power, 
affordable and sustainable water, and 
sustainable economic development to 
key stakeholders who currently depend 
on NGS.2 The Joint Statement also 
recognizes the trust responsibility of the 
Federal government to Indian tribes. 



B. Summary of Statutory and Regulatory 
Framework for Addressing Visibility and 
Sources Located in Indian Country 



In our Proposed Rules, we provided a 
detailed discussion of the statutory and 
regulatory framework for addressing 
visibility impairment in the mandatory 
Class I Federal Areas, addressing 
sources located in Indian country under 
the statute and the Tribal Authority 
Rule (TAR), and developing BART 
determinations pursuant to the CAA 
and the BART Guidelines set forth in 
Appendix Y to 40 CFR Part 51.3 Here, 
we provide a brief summary of the 
statutory and regulatory framework. 



Title I, part C, subpart II of the CAA 
Amendments of 1977 establishes a 
visibility protection program that sets 
forth ‘‘as a national goal the prevention 
of any future, and the remedying of any 
existing, impairment of visibility in 
mandatory class I Federal areas which 
impairment results from man-made air 
pollution.’’ 4 EPA promulgated regional 
haze regulations implementing the 
program on April 22, 1999.5 Consistent 
with the statutory requirement in 42 
U.S.C. 7491(b)(2)(a), EPA’s 1999 
regional haze regulations include a 
provision that States must require 
certain major stationary sources to 
procure, install, and operate BART. This 
provision covers sources in listed 
industrial categories with the potential 
to emit 250 or more tons per year of an 
air pollutant that were ‘‘in existence on 
August 7, 1977, but which ha[ve] not 
been in operation for more than fifteen 
years as of such date.’’ These sources are 
considered to be ‘‘BART-eligible.’’ 6 
NGS meets these criteria and is a BART- 
eligible source.7 



BART-eligible sources that are 
reasonably anticipated to cause or 
contribute to visibility impairment are 



‘‘subject’’ to the BART requirements.8 
Generally speaking, a BART-eligible 
source with a predicted visibility impact 
of 0.5 deciviews (dv) or more in a Class 
I area is considered to ‘‘contribute’’ to 
visibility impairment.9 NGS contributes 
to visibility impairment at 11 
surrounding Class I areas in excess of 
this threshold, and is thus subject to 
BART. 



In determining BART, States are 
required to take into account five factors 
identified in the CAA and EPA’s 
regulations.10 Those factors are: (1) The 
costs of compliance, (2) the energy and 
non-air quality environmental impacts 
of compliance, (3) any pollution control 
equipment in use or in existence at the 
source, (4) the remaining useful life of 
the source, and (5) the degree of 
improvement in visibility which may 
reasonably be anticipated to result from 
the use of such technology.11 EPA’s 
guidelines for evaluating BART provide 
more detail and are set forth in 
Appendix Y to 40 CFR Part 51. 



In 1998, EPA promulgated the Tribal 
Authority Rule (TAR) relating to 
implementation of CAA programs in 
Indian country.12 In the TAR, EPA 
determined that it has the discretionary 
authority to promulgate ‘‘such federal 
implementation plan provisions as are 
necessary or appropriate to protect air 
quality’’ consistent with CAA sections 
301(a) and 301(d)(4) when a tribe has 
not submitted or EPA has not approved 
a Tribal Implementation Plan (TIP).13 
EPA has previously promulgated FIPs 
under the TAR to regulate air pollutants 
emitted from NGS.14 



Under the CAA, compliance with 
emission limits determined to be BART 
must be achieved as expeditiously as 
practicable but not later than 5 years 
after the effective date of the final BART 
determination (See CAA 169A(b)(2)(A) 
and (g)(4)). As discussed in greater 
detail in our Proposed Rule, EPA 
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15 Because of its complicated history and its 
location on the Navajo Nation, NGS faces numerous 
unique complexities and the unusual requirement 
to comply with NEPA for lease and other rights-of- 
way approvals, which apply only to NGS and Four 
Corners Power Plant, the other coal-fired power 
plant located on the Navajo Nation. EPA also 
understands the importance of the continued 
operation of NGS and the Kayenta Mine to the 
Navajo Nation and Hopi Tribe as a source of direct 
revenues through lease payments and coal royalties, 
as well as the importance of Reclamation’s share of 
NGS to supply water to many tribes located in 
Arizona in accordance with several water 
settlement acts. EPA also recognizes that 
Reclamation may have fewer options compared to 
the other owners for financing pollution control or 
other large capital improvement projects at NGS. 
SRP expressed concern that the owners of NGS may 
choose to retire the facility if faced with the 
financial risk of making a large capital investment 
within 5 years without also having certainty that 
the lease and contract re-negotiations would 
conclude in a timely and favorable manner. 



16 40 CFR 51.308(e)(2). 
17 40 CFR 51.308(e)(3). 
18 40 CFR 51.308(e)(2)(iii). 
19 See 74 FR 44314 (August 28, 2009). 



20 See 78 FR 8274 (February 5, 2013). 
21 Id. at 8288. 
22 Id. at 8284. 
23 Id. at 8289. 
24 Id. at 8290–92. 
25 78 FR 62509 at 62511 (October 22, 2013). 26 78 FR 8274 at 8291 (February 5, 2013). 



recognizes that the circumstances 
related to NGS create unusual and 
significant challenges for a 5-year 
compliance schedule.15 Based on those 
challenges and our discretion under the 
TAR for implementing CAA 
requirements in Indian country, we 
considered other options that are 
consistent with the CAA and RHR, and 
that provide for a more flexible, 
extended compliance schedule. 



EPA’s BART regulations allow an 
alternative in lieu of BART, provided 
the alternative results in greater 
reasonable progress than would have 
been achieved through installation of 
BART.16 Generally, an alternative is 
considered to be approvable provided it 
results in greater emissions reductions 
and the geographic distribution in 
emissions from the alternative is not 
substantially different than the 
distribution of the emissions under 
BART.17 For a state that is subject to the 
submittal deadlines in the RHR, the 
regulations provide that alternatives to 
BART must ensure that all necessary 
emission reductions occur within the 
period of the first long-term strategy for 
regional haze (i.e., by 2018) for states 
that were required to submit regional 
haze SIPs in December 2007.18 Thus, if 
states had submitted timely regional 
haze SIPs in 2007 with BART 
compliance deadlines in 2012, the RHR 
provided more than 5 additional years 
for the implementation of alternatives to 
BART. 



C. Summary of Proposed Rule and 
Supplemental Proposal 



EPA published an advanced notice of 
proposed rulemaking (ANPR) 
concerning BART for NGS and the Four 
Corners Power Plant in August 2009.19 



On February 5, 2013, EPA’s proposed 
BART determination for NGS was 
published in the Federal Register and 
provided a thorough discussion of the 
statutory and regulatory framework for 
addressing visibility through 
application of BART for sources located 
in Indian country, and of the factual 
background for our BART determination 
at NGS.20 The proposal analyzed the 
five BART factors and proposed to find 
that BART for NGS was installation of 
emissions controls to meet a NOX 
emission limit of 0.055 lb/MMBtu based 
on a rolling average of 30 boiler 
operating days (30–BOD average).21 
However, in recognition of the 
important role that NGS and the 
Kayenta Mine play in providing 
employment and revenue to the Navajo 
Nation and Hopi Tribe, and the role of 
Reclamation’s share of electricity 
generated by NGS in fulfilling water 
settlement agreements with numerous 
tribes located in Arizona, we proposed 
that the potential economic impacts to 
tribes argue for thoughtful consideration 
of how flexibility in the compliance 
timeframe could be provided consistent 
with the air quality goals of the CAA.22 
Therefore, as discussed in our Proposed 
Rule, EPA proposed to exercise our 
authority and discretion under section 
301(d)(4) of the CAA and 40 CFR 
49.11(a) to propose an appropriate 
timeframe for alternative measures to 
BART under the RHR for NGS. We 
provided a thorough discussion of the 
legal rationale for setting the 
compliance schedule for alternative 
measures in our Proposed Rule.23 



Our Proposed Rule included a 
framework for evaluating alternatives to 
BART.24 As part of the framework, EPA 
proposed a NOX emission credit for the 
previous early and voluntary 
installation of low-NOX burners with 
separated over-fire air (LNB/SOFA) over 
the 2009–2011 timeframe (LNB/SOFA 
credit). We proposed that the LNB/
SOFA credit supported setting a 
compliance timeframe based on the 
flexibility under section 301(d)(4) of the 
CAA and 40 CFR 49.11(a).25 EPA 
proposed to find that an alternative is 
‘‘better than BART’’ if the total 
emissions over 2009–2044 from the 
alternative measure, minus the LNB/
SOFA credit, are less than the total 
emissions under our proposed BART 
determination for the same period (i.e., 
the BART Benchmark). Consistent with 



this framework, EPA proposed an 
alternative to BART, requiring 
compliance with an emission limit of 
0.055 lb/MMBtu on one unit per year in 
2021, 2022, and 2023 (Alternative 1). 
We calculated that total emissions 
under Alternative 1 over 2009–2044, 
minus the LNB/SOFA credit, would be 
less than emissions based on the BART 
Benchmark. Thus, we proposed to find 
that Alternative 1 was ‘‘better than 
BART’’. EPA recognized that there may 
be interest in additional flexibility 
beyond the 2021–2023 timeframe. EPA 
evaluated two additional compliance 
schedules but did not propose to 
approve them as ‘‘better than BART’’ 
alternatives because total emissions over 
2009–2044 under these compliance 
schedules exceeded the BART 
Benchmark. However, we noted that 
potential technologies or other options 
for achieving additional emission 
reductions could bridge the NOX 
emission reduction deficit for 
alternatives to BART with compliance 
schedules that do not, by themselves, 
meet the BART Benchmark.26 We 
invited stakeholders to submit 
additional BART alternatives, consistent 
with our proposed framework, for EPA’s 
consideration. 



On July 26, 2013, a stakeholder group, 
known as the Technical Work Group on 
NGS (TWG), submitted an agreement 
that had been established among the 
seven diverse entities in the TWG. We 
refer to the July 26, 2013, document as 
the ‘‘TWG Agreement.’’ The TWG is 
composed of representatives from 
Central Arizona Water Conservation 
District (CAWCD), the Environmental 
Defense Fund (EDF), the Gila River 
Indian Community (Gila River or the 
Community), the Navajo Nation 
(Navajo), Salt River Project (SRP) on 
behalf of itself and the other non-federal 
owners, DOI, and Western Resource 
Advocates (WRA). Although EPA 
attended the opening session of a ‘‘kick- 
off’’ meeting for the TWG on March 21, 
2013, at which we described our 
Proposed Rule, EPA did not otherwise 
participate in the TWG and was not 
involved in any of the discussions 
leading to submittal of the TWG 
Agreement. 



Appendix B to the TWG Agreement 
contained TWG’s recommendation for 
an alternative to BART. In general, the 
alternative plan in the TWG Agreement 
included closure of one unit at NGS, or 
curtailment of net generating capacity 
by an equivalent amount, in 2019 and 
compliance with a NOX emission limit 
of 0.07 lb/MMBtu on two units at NGS 
beginning in 2030. The TWG Agreement 
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27 See 78 FR 62509 (October 22, 2013). 
28 Id. Tables 1 and 3 at 62515–62516. 



29 Id. Table 2 and footnote 32 at 62515. 
30 In contrast, in our Proposed Rule, we 



calculated the BART Benchmark and emissions 
under BART alternatives using the actual early 
installation dates for LNB/SOFA and then applied 
the LNB/SOFA credit to BART alternatives for 
comparison against the BART Benchmark. 
Although this method would have resulted in a 
lower numerical value for the 2009–2044 NOX Cap, 
the LNB/SOFA credit (representing the early 
emission reductions achieved over 2009–2018) 
would have instead been subtracted from the 
calculations of cumulative emissions under the 
BART alternative. Although this is functionally 
equivalent to the method used in the Supplemental 
Proposal, this method would make annual 
comparisons of actual cumulative emissions under 
the BART alternative against the BART Benchmark 
more complicated because it would have required 
adjustments every year to total emissions to subtract 
out the LNB/SOFA credit. By accounting for the 
LNB/SOFA credit in the BART Benchmark, the 
actual annual emissions from NGS can be directly 
compared to the BART Benchmark without any 
further adjustments. 



also included a provision requiring the 
operator of NGS to cease conventional 
coal-fired generation at NGS by the end 
of 2044. 



EPA independently evaluated 
Appendix B to the TWG Agreement to 
determine whether it complied with the 
framework we put forth in our Proposed 
Rule, as well as the statutory and 
regulatory requirements in the CAA and 
the RHR. On October 22, 2013, EPA 
published a Supplemental Proposal 
describing the TWG Agreement and 
requesting comment.27 Our 
Supplemental Proposal contained a 
detailed evaluation of Appendix B to 
the TWG Agreement along with a 
discussion of our legal rationale for 
proposing to approve requirements 
consistent with the TWG Agreement as 
meeting the requirements for an 
alternative to BART. Throughout this 
document, we refer to the regulations 
we proposed in our Supplemental 
Proposal that are consistent with 
Appendix B of the TWG Agreement as 
the ‘‘TWG Alternative.’’ Thus, in this 
document, the term TWG Alternative 
refers to EPA’s independent regulatory 
requirements for NGS consistent with 
the TWG Agreement, rather than to 
Appendix B of the TWG Agreement. 



In our Supplemental Proposal, we 
proposed to revise the numerical value 
of the BART Benchmark from our 
Proposed Rule. We also proposed a 
2009–2044 NOX Cap based on the 
revised numerical value of the BART 
Benchmark. In our Proposed Rule, we 
calculated the BART Benchmark to be 
358,974 tons of NOX. As discussed in 
our Supplemental Proposal, we 
proposed three changes to the BART 
Benchmark: (1) Correction of a 
transcription error; (2) correction of the 
date that EPA anticipated would be 5 
years following the effective date of the 
final rule (i.e., July 1, 2019 instead of 
January 1, 2018); and (3) application of 
the LNB/SOFA credit to the BART 
Benchmark, rather than alternatives to 
BART, to represent emissions under 
BART if LNB/SOFA had been installed 
concurrently with selective catalytic 
reduction (SCR) to reduce NOX 
emissions.28 Based on these changes, 
EPA proposed a 2009–2044 NOX Cap of 
494,899 tons. Although EPA revised our 
accounting method for the LNB/SOFA 
credit in our Supplemental Proposal, 
EPA provided a demonstration that the 
method EPA used in our Proposed Rule 
to compare our proposed BART 
determination against BART alternatives 
was equivalent to the method in the 



Supplemental Proposal.29 The 
application of the LNB/SOFA credit to 
the BART Benchmark in the 
Supplemental Proposal represented 
what total emissions over 2009–2044 
would have been under our proposed 
BART determination if the operator of 
NGS had elected to install LNB/SOFA 
concurrently with SCR, i.e., within 5 
years of a final rule, rather than in 
2009–2011. Calculation of the BART 
Benchmark and 2009–2044 NOX Cap in 
this manner is easier to apply and 
enforce in the context of a cap in NOX 
emissions because the LNB/SOFA credit 
is built into the BART Benchmark rather 
than subtracted each year from actual 
cumulative emissions.30 



In addition to the enforceable 2009– 
2044 NOX Cap, our Supplemental 
Proposal defines the operating scenarios 
that would be required depending on 
the final outcome of NGS ownership 
after the expiration of the current lease 
term at the end of 2019. In the TWG 
Agreement, the owners of NGS 
committed to maintain emissions from 
NGS below the 2009–2044 NOX Cap 
regardless of post-2019 ownership of 
NGS and the applicable operating 
scenario. As a result, the operating 
scenarios in the TWG Alternative 
include specific actions for achieving 
emission reductions in 2019 and in 
2030. The TWG Alternative also 
provides for an operating scenario that 
is less well-defined in terms of specific 
actions but establishes a second NOX 
emissions cap over the period of 2009– 
2029 (2009–2029 NOX Cap) that is 
equivalent to emission reductions that 
would be achieved by a more well- 
defined operating scenario. The 2009– 
2029 NOX Cap would apply in addition 
to the 2009–2044 NOX Cap. The 
Supplemental Proposal included 
requirements for annual emission 



reporting to EPA that would also be 
made publicly available as part of the 
compliance demonstration for the TWG 
Alternative. 



D. Summary of Legal Rationale for 
Compliance Flexibility 



In our February 5, 2013, proposal for 
NGS, EPA proposed an alternative to 
BART that we referred to as 
Alternative 1. EPA proposed to find that 
consideration of a compliance schedule 
beyond 2018 for Alternative 1 at NGS 
was appropriate for a number of 
reasons, including the importance of 
NGS to numerous Indian tribes located 
in Arizona and the federal government’s 
reliance on NGS to meet the 
requirements of water settlements with 
several tribes. Providing this timeframe 
for compliance would not, in itself, 
avoid or mitigate increases in water 
rates for tribes located in Arizona; 
however, it would provide time for the 
collaborating federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover expenses for the 
federal portion of pollution control at 
NGS. 



In developing this framework, EPA 
proposed to exercise its authority and 
discretion under section 301(d)(4) of the 
CAA, 42 U.S.C. 7601(d)(4) and the TAR, 
40 CFR 49.11(a), and proposed an 
appropriate timeframe for an alternative 
measure under the RHR for NGS. EPA 
considered this timeframe to be 
consistent with the general 
programmatic requirements. Under the 
RHR, States and regulated sources had 
almost 20 years from the issuance of the 
rule in 1999 to design and implement 
alternative measures to BART. For 
numerous reasons, including the myriad 
stakeholder interests and complex 
governmental interests unique to NGS, 
we are only now addressing the BART 
requirements for NGS. 



Our proposal to require emission 
reductions beyond 2018 was supported 
by CAA section 301(d)(4) and the TAR 
codified at 40 CFR 49.11(a). The TAR 
reflects EPA’s commitment to 
promulgate ‘‘such Federal 
implementation plan provisions as are 
necessary or appropriate to protect air 
quality’’ in Indian country where a tribe 
either does not submit a Tribal 
Implementation Plan (TIP) or does not 
receive approval of a submitted TIP 
(emphasis added). 



The use of the term ‘‘provisions as are 
necessary or appropriate’’ indicates 
EPA’s determination that it may only be 
necessary or appropriate to promulgate 
a FIP of limited scope. The United 
States Court of Appeals for the Tenth 
Circuit has previously endorsed the 
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31 See Ariz. Public Serv. Co. v. EPA, 562 F.3d 
1116 (10th Cir. 2009). 



32 Id. 



33 The combination of the 2009–2044 and 2009– 
2029 NOX Caps under TWG Alternative B means 
that if NGS exceeds the 2009–2029 NOX Cap prior 
to 2029 it must cease operation, but the operator 



may re-start operation after 2030 as long as 
cumulative emissions have not yet exceeded the 
2009–2044 NOX Cap. 



application of this approach in a 
challenge to the FIP for the Four Corners 
Power Plant, stating: ‘‘[40 CFR 49.11(a)] 
provides the EPA discretion to 
determine what rulemaking is necessary 
or appropriate to protect air quality and 
requires the EPA to promulgate such 
rulemaking.’’ 31 The court went on to 
observe: ‘‘Nothing in section 49.11(a) 
requires EPA . . . to submit a plan 
meeting the completeness criteria of [40 
CFR part 51] Appendix V.’’ 32 While the 
decision in the Tenth Circuit focused on 
40 CFR part 51, Appendix V, EPA 
believes the same considerations apply 
to the promulgation of a FIP intended to 
address the objectives set forth in 40 
CFR 51.308(e)(2). In particular, EPA has 
discretion to determine if and when a 
FIP addressing the objectives set forth in 
40 CFR 51.308(e)(2) should be 
promulgated, which necessarily 
includes discretion to determine the 
timing for complying with the 
requirements of any such FIP. 



III. Summary of Final FIP Provisions 
EPA is finalizing our finding that it is 



necessary or appropriate to promulgate 
a source-specific FIP requiring NGS to 
achieve NOX emission reductions 
required by the BART provisions of the 
CAA and RHR. EPA is determining that 
our proposed NOX emission limit of 
0.055 lb/MMBtu, based on our analysis 
of the relevant factors, establishes the 
appropriate BART Benchmark for 
determining ‘‘better than BART.’’ 
Further, we are finalizing our 
assessment that the TWG Alternative, 
which establishes an enforceable 2009– 
2044 cap on NOX emissions from NGS 
over the life of the facility is ‘‘better 
than BART.’’ Finally, we are finalizing 
the TWG Alternative as the FIP 
requirements for NGS. 



EPA is promulgating four possible 
operating scenarios under the TWG 
Alternative (see Table 1). The operator 
of NGS must implement one of the four 
enforceable operating scenarios in order 
to comply with the 2009–2044 NOX 
Cap. The applicable operating scenario 
will depend on the outcome of 
ownership changes related to LADWP, 
NV Energy, and Navajo Nation, as well 
as whether the operator of NGS can 
increase capacity (by no more than 189 
MW) to accommodate ownership 
changes, without triggering New Source 
Review permitting requirements, as 
described in Table 1. Once the 
ownership outcomes are finalized, the 
operator of NGS must implement the 
applicable Alternative as shown in 
Table 1. For example, if LADWP and NV 
Energy both retire their ownership 
shares of NGS and the Navajo Nation 
does not elect to purchase an ownership 
share of NGS, TWG Alternative A1 
applies and the operator of NGS must 
implement Alternative A1 and may not 
elect to implement Alternatives A2, A3, 
or B. By December 1, 2019, the operator 
of NGS must notify EPA of the 
applicable Alternative (i.e., TWG 
Alternative A1, A2, A3, or B). 



In addition to the enforceable 2009– 
2044 NOX Cap, Alternatives A1, A2, and 
A3 each has enforceable emission 
reduction measures in 2019 and 2030 
(see Table 1). Under Alternative B, in 
addition to the enforceable 2009–2044 
NOX Cap, the operator of NGS must also 
ensure that cumulative NOX emissions 
over 2009–2029 comply with the 2009– 
2029 NOX Cap. The 2009–2029 NOX 
Cap is calculated based on emissions 
that would have been emitted over that 
period under Alternative A1. Under all 
Alternatives, if, based on required 



annual reports submitted by the 
operator of NGS to EPA, cumulative 
emissions of NOX from NGS exceed the 
2009–2044 NOX Cap at any time prior 
to December 31, 2044, the operator of 
NGS must permanently cease operation 
of NGS. In addition, under Alternative 
B, if cumulative emissions of NOX 
exceed the 2009–2029 NOX Cap prior to 
2029, the operator of NGS must 
temporarily cease operation of all units 
at NGS.33 Under all Alternatives, the 
operator must permanently cease 
operation of all units at NGS by 
December 22, 2044. 



Under all TWG Alternatives, the 
operator of NGS must report to EPA 
annual emissions and heat input data 
and must make this information 
publicly available on its Web site. In 
addition, under TWG Alternative B, the 
operator must also submit to EPA 
annual Emission Reduction Plans 
projecting year-by-year emissions 
covering the 2020–2029 and 2030–2044 
periods so that there is a plan for 
operation of NGS that ensures that 
cumulative emissions of NOX do not 
exceed the 2009–2029 NOX Cap and the 
2009–2044 NOX Cap. Although year-by- 
year emissions projected in the annual 
Emission Reduction Plans are not 
enforceable (i.e., emissions in a given 
year are not required to match 
projections for that year in an Emission 
Reduction Plan), the requirement to 
submit Emission Reduction Plans is 
enforceable, and provides the operator 
with a framework for planning for future 
emissions reductions. The requirement 
also provides EPA and the public the 
opportunity to monitor and evaluate 
progress of emission reductions under 
TWG Alternative B. 



TABLE 1—SUMMARY OF THE MAJOR REGULATORY PROVISIONS OF THE TWG ALTERNATIVE 



Applicability 
(Step 1) ...................... • If LADWP and NV Energy both exit NGS without selling their ownership interests 



(i.e., retire shares), or both exit by selling to an existing NGS participant; or one re-
tires shares and the other sells to an existing NGS participant; and 



• If LADWP or NV Energy 
sells to a 3rd party, or 
does not exit NGS; 



(Step 2) ...................... • If Navajo Nation does 
not purchase ownership 
share by 12/31/19; 



• If Navajo Nation pur-
chases up to 170 MW 
by 12/31/19; and 



• If Navajo Nation pur-
chases up to 170 MW 
by 12/31/19; and 



• n/a. 



(Step 3) ...................... • n/a ................................. • If Participants increase 
capacity without trig-
gering permit require-
ments; 



• If Participants cannot in-
crease capacity without 
triggering permitting); 



• n/a. 



Applicable Alternative ........ Then TWG Alternative A1 
applies.



Then TWG Alternative A2 
applies.



Then TWG Alternative A3 
applies.



Then TWG Alternative B 
applies. 



Applicable Requirements .. • Comply with 2009–2044 NOX Cap of 494,899 tons. 
• Permanently cease operation of all units if cumulative emissions before 2044 exceed 2009–2044 NOX Cap. 
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34 See page 14 of the TWG Agreement (section 
IV.F). This section of the TWG Agreement also 
states that ‘‘[a]t its election, consistent with the 
Lease Amendment, the Navajo Nation may continue 
plant operations at NGS after December 22, 2044 
consistent with EPA approval.’’ EPA is not 
including this provision into the regulatory 
requirements at § 49.5513(j)(3)(iii), however, EPA 
expects that NGS would be substantially modified 
if the Navajo Nation elects to continue operation of 
the facility after NGS ceases conventional coal-fired 
generation in 2044, and that NGS must then meet 
all applicable regulatory and permitting 
requirements in existence at that time. 



35 We note that in our Supplemental Proposal, we 
reported the affirmative defense provisions as 
paragraphs (c)(1) and (g)(3) in error. The correct 
citations are to paragraph (c)(2) and paragraph (i) 
of 40 CFR 49.5513. 



TABLE 1—SUMMARY OF THE MAJOR REGULATORY PROVISIONS OF THE TWG ALTERNATIVE—Continued 



• Permanently cease conventional coal-fired electricity generation by December 22, 2044. 



Additional Emission Cap ... • n/a • Comply with 2009–2029 
NOX Cap of 416,865 
tons. 



Specific Requirements * .... • By 12/31/19 perma-
nently close 1 unit.



• By 12/31/19 perma-
nently close 1 unit.



• By 12/31/19 reduce net 
generating capacity by 
no less than 561 MW.



• Temporarily cease oper-
ation if cumulative emis-
sions before 2029 ex-
ceed 2009–2029 NOX 
Cap. 



• By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units.



• By 12/31/19 operator 
may increase capacity 
by no more than 189 
MW.



• By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units.



• By 12/31/30 meet 0.07 
lb/MMBtu on 2 units.



Reporting ........................... • By December 1, 2019, notify EPA of applicable Alternative (A1, A2, A3, or B). 
• Submit annual report summarizing heat input and annual and cumulative emissions of NOX. 
• Make annual report publicly available on Web Site. 
• Submit application to revise Part 71 Operating Permit by December 31, 2020. 



Additional Reporting .......... • n/a • By 12/31/19 and annu-
ally thereafter submit 
Emission Reduction 
Plans to project year-by- 
year emissions to as-
sure compliance with 
NOX Caps. 



* All units must comply with the existing NOX emission limit of 0.24 lb/MMBtu established in a 2008 permitting action. See discussion in Pro-
posed Rule at 78 FR 8284 (February 5, 2013). This limit applies to each unit unless otherwise stated. 



In our final rule, EPA has included 
several revisions to the proposed 
regulatory text (40 CFR 49.5513(j)) put 
forth in the Supplemental Proposal. The 
substantive revisions include: 



1. Revision to § 49.5513(j)(3) to clarify 
that EPA is finalizing a ‘‘better than 
BART’’ Alternative; 



2. Additions to § 49.5513(j)(3) to 
specify that the operator must 
temporarily cease operation of NGS if 
cumulative emissions of NOX exceed 
the 2009–2029 NOX Cap of 416,865 tons 
at any time prior to December 31, 2029 
(under Alternative B), and must 
permanently cease operation of NGS if 
cumulative emissions of NOX exceed 
the 2009–2044 NOX Cap of 494,899 tons 
at any time prior to December 31, 2044 
(under all Alternatives); 



3. Additions to § 49.5513(j)(3)(i)(A)(2), 
(B)(3), and (C)(2), to specify that the 
NOX emission limit of 0.07 lb/MMBtu is 
to be calculated based on a rolling 
average basis of 30 boiler operating 
days; 



4. Correction to § 49.5513(j)(3)(ii)(D), 
to specify that Alternative B shall also 
apply if either of the Departing 
Participants (i.e., LADWP or NV Energy) 
remains as a participant in NGS; 



5. Addition of § 49.5513(j)(3)(iii), 
consistent with the TWG Agreement, to 
require the owners of NGS to cease its 
operation of conventional coal-fired 



generation at NGS no later than 
December 22, 2044;34 



6. Addition to § 49.5513(j)(4)(ii), to 
change the annual reporting date to 
begin in 2015 instead of the specific 
date of January 31, 2015, and specify 
that the report must be submitted to 
EPA and also made publicly-available 
within 30 days of the submittal deadline 
associated with the annual emission 
inventory required by the Part 71 
Operating Permit for NGS; 



7. Addition to § 49.5513(j)(4)(iii), to 
clarify that the Part 71 Operating Permit 
for NGS shall incorporate practically 
enforceable limits for NOX of 0.24 lb/
MMBtu, on a 30-day rolling average 
basis, for each Unit equipped with LNB/ 
SOFA, and 0.07 lb/MMBtu, on a rolling 
average basis of 30 boiler operating 
days, for each Unit equipped with SCR, 
as federally enforceable permit 
conditions; and 



8. Addition of § 49.5513(j)(4)(iv)(C), to 
specify that the requirement to submit 
annual Emission Reduction Plans 
beginning no later than December 31, 
2019, must be incorporated into the Part 
71 Operating Permit for NGS as a 
federally enforceable permit condition. 



9. Revision to § 49.5513(j)(7) to 
require the owner or operator of NGS to 
maintain records that document 
compliance with the NOX Cap (e.g., 
daily emissions and heat input data) for 
the life of the facility, rather than at 
least five years. 



10. Deletion of § 49.5513(j)(7)(vi) that 
required record-keeping of all major 
maintenance activities conducted on 
emission units, air pollution control 
equipment, and CEMS because record- 
keeping of maintenance activities are 
not needed to ensure compliance with 
the 2009–2029 and 2009–2044 NOX 
Caps. 



11. Revision to § 49.5513(j)(11) to 
state that the affirmative defense 
provisions of paragraphs § 49.5513 (c)(2) 
and § 49.5513(i) do not apply to 
paragraph § 49.5513(j).35 



Revision (1) above is necessary to 
clarify that EPA is finalizing a ‘‘better 
than BART’’ alternative in lieu of BART. 
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36 See final action for the previous FIP for NGS 
at 75 FR 10179 (March 5, 2010). 



37 NRDC v. EPA, 2014 U.S. App. LEXIS 7281 (D.C. 
Cir.), in the docket for this rulemaking. 



38 Id. at 24 (arguments that violations were caused 
by unavoidable technology failure can be made to 
the courts in future civil cases when the issue 
arises). 



39 See document number 0182 (Pre-publication 
version of Supplemental Proposal for NGS Signed 
on September 25, 2013), posted to docket on 
September 25, 2013 and publication of 
Supplemental Proposal in Federal Register at 78 FR 
62509 (October 22, 2013). 



40 See document titled ‘‘EPA Responses to 
Comments on Final Rule for NGS’’ in the docket for 
this rule. 



The BART Benchmark used to assess 
the ‘‘better than BART’’ alternative is 
based on our proposed BART 
determination for NGS, and the ‘‘better 
than BART’’ alternative is consistent 
with our Supplemental Proposal of the 
TWG Alternative. Revision (3) above is 
necessary because EPA inadvertently 
did not specify the averaging period 
associated with the emission limits for 
NOX in our Supplemental Proposal. 
Revisions (2) and (4) through (10) above 
are in response to comments submitted 
to EPA on our Supplemental Proposal. 
Revision (11) above amends a proposed 
provision in our Supplemental Proposal 
that limited the applicability of the 
existing affirmative defense provisions 
for startups, shutdowns, and 
malfunctions (from the previous FIP for 
NGS codified at 40 CFR 49.5513(c)(2) 
and 40 CFR 49.5513(i)) to 
malfunctions.36 In this Final Action, we 
are revising (j)(11) to make clear that the 
existing affirmative defense provisions 
do not apply to the emission limits 
established in the TWG Alternative. 



Following the close of the public 
comment period, the United States 
Court of Appeals for the DC Circuit 
issued a decision concerning various 
aspects of the NESHAP for Portland 
cement plants issued by EPA in 2013, 
including the affirmative defense 
provision of that rule.37 The court found 
that EPA lacked authority to establish 
an affirmative defense for private civil 
suits and held that under the CAA, the 
authority to determine civil penalty 
amounts lies exclusively with the 
courts, not EPA. The court did not 
address whether such an affirmative 
defense provision could be properly 
included in a SIP. However, the court’s 
holding makes it clear that the CAA 
does not authorize promulgation of such 
a provision by EPA. In particular, the 
court’s decision turned on an analysis of 
CAA sections 113 (Federal enforcement) 
and 304 (Citizen suits). These 
provisions apply with equal force to a 
civil action brought to enforce the 
provisions of a FIP. The logic of the 
court’s decision thus applies to the 
promulgation of a FIP and precludes 
EPA from including an affirmative 
defense provision in a FIP. Therefore, 
we are not including an affirmative 
defense provision in the final FIP. 



We note that, if a source is unable to 
comply with emission standards as a 
result of a malfunction, EPA may use 
case-by-case enforcement discretion, as 
appropriate. Further, as the DC Circuit 



recognized, in an EPA or citizen 
enforcement action the court has the 
discretion to consider any defense 
raised and determine whether penalties 
are appropriate.38 



IV. Summary of Major Issues Raised by 
Commenters 



The public comment period for our 
Proposed Rule opened on February 5, 
2013. On two occasions, we extended 
the comment period on our Proposed 
Rule at the request of stakeholders, with 
a final closing date of January 6, 2014. 
Although we posted the pre-publication 
version of our Supplemental Proposal to 
the docket and to our Web site on 
September 25, 2013, the public 
comment period for the Supplemental 
Proposal officially began when it was 
published in the Federal Register on 
October 22, 2013.39 We accepted public 
comments on our Supplemental 
Proposal, concurrently with our 
Proposed Rule, until January 6, 2014. 
Our Supplemental Proposal also 
included notice of five public hearings, 
one on the Navajo Nation, one on the 
Hopi reservation and three in the State 
of Arizona. The public hearings 
occurred during the week of November 
12, 2013. In all, 194 oral testimonies 
were presented at the public hearings. 



We received over 77,000 written 
comments. Of these, over 76,800 
comments came from private 
individuals who submitted substantially 
similar comments by email or postcard. 
We received an additional 300 unique 
written comments (not including 
duplicates, requests for extension of the 
public comment period, or requests for 
additional hearings) from a variety of 
individuals and entities, including tribal 
governments, environmental or public 
interest advocacy groups, water interest 
groups, groups representing industry or 
commerce, the operator and participants 
in NGS and the Kayenta Mine, elected 
officials, and state and local 
governments. 



In this document, EPA is providing an 
abbreviated summary of the major 
comments and EPA’s responses to those 
comments, grouped together by subject 
matter. The complete response to 
comments document (RTC) includes the 
full summary of all substantive 
comments and EPA’s full responses to 
those comments. The RTC is included 



in the docket for this rulemaking.40 We 
are not responding to comments 
unrelated to our Proposed Rule or 
Supplemental Proposal for NGS in this 
document or in the RTC. 



A. General Comments From Public 
Hearings 



Comment: Contribution of NGS to the 
local and state economy and support for 
TWG Alternative 



Many commenters at the public 
hearings preferred the TWG Alternative 
because they believe that EPA’s 
proposed BART determination would 
force NGS and the Kayenta Mine to 
close, causing economic harm to an area 
where the majority of residents are low- 
income and where opportunities for 
employment are limited. Many 
commenters stressed that NGS employs 
over 500 people and the Kayenta Mine 
has over 400 employees, and the loss of 
these jobs would only exacerbate the 
unemployment rate in the area, which 
currently ranges from 47 percent to 60 
percent. 



A number of commenters noted that 
NGS supplies more than 90 percent of 
the energy used by Central Arizona 
Water Conservation District (CAWCD), 
which operates the Central Arizona 
Project (CAP), which transfers water 
from the Colorado River throughout 
Arizona. A few commenters urged EPA 
to uphold its federal trust obligations 
and ensure that tribal communities 
continue to have access to affordable 
water, and advised EPA to make a 
decision consistent with the legal rights 
that the Gila River Indian Community 
and other stakeholders negotiated and 
that Congress granted under the Arizona 
Water Settlements Act of 2004. 



A few commenters support the TWG 
Alternative because they believe it is a 
fair compromise created by a diverse 
group of stakeholders that provides a 
path for future operation at NGS by 
allowing for potential ownership 
changes and by providing an extension 
to install SCR technology, while still 
ensuring that the total emission 
reductions of NOX will be greater than 
those achieved under EPA’s proposed 
BART determination. 



Response: EPA recognizes the 
contribution of NGS and the Kayenta 
Mine to the economy of the Navajo 
Nation, the Hopi Tribe, the city of Page, 
and the state of Arizona. In our 
Proposed Rule, EPA discussed the 
history of NGS and the relationship 
between NGS, the Central Arizona 
Project, and numerous tribes located in 
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41 See 78 FR 8274, at 8275 (February 5, 2013). 
42 Id. and 78 FR 62509 (October 22, 2013). 



43 Emissions of HAPs from various source 
categories are addressed generally through the 
NESHAP. EPA addressed mercury emissions from 



power plants specifically in the final Mercury and 
Air Toxics Standard (MATS). 77 FR 9304 (February 
16, 2012). 



44 http://www.epa.gov/climatechange/basics/. 
45 http://www.epa.gov/climatechange/



EPAactivities.html. 
46 See http://www2.epa.gov/carbon-pollution- 



standards. 
47 For more information, please see www.ngskmc- 



eis.net. 
48 http://www.epa.gov/otaq/. 
49 See, e.g., 76 FR 74854, at 74900 (December 1, 



2011). 



Arizona.41 EPA notes that NGS is a 
facility that is subject to the BART 
requirement of the RHR, and emissions 
from NGS affect visibility at 11 national 
parks and wilderness areas in the 
Southwest. The analyses in our 
Proposed Rule and Supplemental 
Proposal determined that additional 
controls at NGS are cost-effective, will 
significantly reduce the contribution of 
NGS to visibility impairment at 
numerous Class I areas, and should not 
cause NGS to retire. However, for a 
number of reasons, including the 
importance of NGS to numerous Indian 
tribes located in Arizona and the federal 
government’s reliance on NGS to meet 
the requirements of water settlements 
with several tribes, EPA also outlined a 
framework for considering ‘‘better than 
BART’’ alternatives that ensures 
emission reductions while providing 
additional flexibility to the operator of 
NGS.42 



EPA agrees with comments that the 
TWG Agreement represents a 
compromise between diverse 
stakeholders, although we recognize 
that the members of the TWG did not 
invite all affected stakeholders to 
participate in their discussions. The 
TWG Alternative provides certainty for 
future operation of NGS, flexibility in 
the compliance timeframe, and more 
emission reductions of NOX than would 
have been achieved under EPA’s 
proposed BART determination. Based 
on our analysis in our Supplemental 
Proposal and consideration of all 
comments received, EPA is taking 
action to finalize requirements 
consistent with the TWG Agreement we 
put forth in our Supplemental Proposal, 
i.e., the TWG Alternative. 



Comment: Impact of air pollutants 
from NGS on public health and welfare 
and support for proposed BART 
determination. 



Several commenters favor EPA’s 
proposed BART determination for NGS 
because they believe that emissions 
from NGS cause health problems in the 
area, including respiratory illness and 
heart disease. One commenter cited a 
Clean Air Task Force study which states 
that NGS is responsible for 
approximately $127 million in health 
costs every year. Many of these 
commenters urged EPA to conduct 
health studies to determine the actual 
impact to health in these communities. 



Some commenters favor stringent 
controls because they believe that 
emissions from NGS adversely affect 
native plant species and harm 
traditional dry land farming. Others 



assert that emissions from NGS can be 
linked to high levels of mercury found 
in fish species located in nearby lakes. 
Many commenters expressed concerns 
over the well-being of the Navajo 
Aquifer. A number of commenters favor 
stringent controls because they believe 
that emissions produced from NGS 
contribute to climate change. 



In contrast, a few commenters 
questioned the extent to which 
emissions from NGS impact public 
health and the environment, asserting 
that the haze is a result of emissions 
from natural sources (e.g., volcanoes, 
wind/dust storms, and forest fires) and 
pollution produced from nearby cities 
(i.e., Phoenix, Los Angeles, and Las 
Vegas). Another commenter asserted 
that EPA’s Web site states that vehicles 
are the largest producers of NOX 
emissions in the country and concludes 
that EPA is ignoring mobile sources and 
unfairly targeting stationary sources. 



Some commenters preferred EPA’s 
proposed BART determination over the 
TWG Alternative because they believe 
that the alternative is based on a false 
premise. They asserted that the closure 
of a single unit is not equivalent to 
cleaning up all three units because the 
reduction in capacity will ultimately 
require new electricity generation 
elsewhere because the demand for 
power does not change. 



Response: Protection of human health 
and the environment is EPA’s mission 
and forms the basis for many Agency 
actions, including establishing the 
National Ambient Air Quality Standards 
(NAAQS), and promulgation of 
regulations such as the New Source 
Performance Standards (NSPS) and the 
National Emission Standards for 
Hazardous Air Pollutants (NESHAP). In 
addition to Clean Air Act requirements 
to protect human health, in the 1977 
Clean Air Act Amendments, Congress 
declared as a national goal the 
prevention of any future, and the 
remedying of any existing, impairment 
of visibility in mandatory class I Federal 
areas which impairment results from 
manmade air pollution (See CAA 
§ 169A). 



EPA agrees that visibility-impairing 
pollutants are among the same 
pollutants that affect human and 
ecosystem health; however, health 
studies are beyond the scope of this 
BART analysis. Similarly, hazardous air 
pollutants (HAPs), such as mercury, are 
not visibility-impairing pollutants and 
therefore are beyond the scope of this 
BART analysis.43 



EPA agrees that climate change is an 
important issue.44 However, the RHR 
addresses pollutants that impair 
visibility and is not intended to address 
pollutants that contribute to climate 
change. EPA has developed various 
programs and activities to address 
emissions of greenhouse gases.45 On 
June 2, 2014, EPA signed a proposal to 
cut greenhouse gas emissions from coal- 
fired power plants by up to 30 percent 
by 2030.46 Although regulation of 
greenhouse gases is conducted under 
separate statutory requirements from 
regional haze, EPA is mindful that this 
BART determination for NGS is not the 
only regulatory program that affects this 
facility and the region. 



EPA agrees with comments that 
mining and combustion of coal affect 
the environment. EPA notes that 
Reclamation has started its process to 
develop an Environmental Impact 
Statement (EIS) required under the 
National Environmental Protection Act 
(NEPA) for activities resulting from the 
continued operation of NGS and the 
Kayenta Mine.47 The on-going NEPA 
process provides numerous 
opportunities and the appropriate forum 
to raise concerns related to the impacts 
of mining and use of water from the 
Navajo Aquifer. We further note that 
representatives of DOI attended all the 
public hearings on NGS held by EPA 
and are aware of the issues raised by 
commenters during the BART process 
regarding mining and the Navajo 
Aquifer. 



EPA disagrees with the assertion that 
EPA is unfairly targeting stationary 
sources of emissions and ignoring the 
significant contribution of motor vehicle 
emissions. Consistent with title II of the 
CAA, the EPA Office of Transportation 
and Air Quality protects public health 
and air quality by, among other things, 
regulating air pollution from motor 
vehicles, engines, and the fuels to 
operate them.48 New cars and sport 
utility vehicles sold today have 
emission levels of hydrocarbons, NOX, 
and carbon monoxide that are 98–99 
percent lower than new vehicles sold in 
the 1960s on a per mile basis.49 
Similarly, standards established for 
heavy-duty highway and non-road 
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50 See Fact Sheet for Tier 3 Standards available 
at http://www.epa.gov/otaq/documents/tier3/
420f14010.pdf. 



51 See RTC and references therein. 



52 http://www.epa.gov/environmentaljustice/. 
53 See page 25 of the TSD to the February 5, 2013 



Proposed Rule. 



54 See, for example document number 0232 in the 
ANPR docket at EPA–R09–OAR–2009–0598, and 
document numbers 0008 and 0009 in the docket for 
this rule. 



55 See, for example, document number 0150, 
0152, 0166, 0173, 0302, and 0303 in the docket for 
this rule. 



56 See document number 0122 in docket for this 
rule. 



57 See document numbers 0182, 0183, and 0184 
in the docket for this rule. 



58 EPA engaged with the government of the Hopi 
Tribe to search for an oral interpreter between 
English and the Hopi language, but the Hopi Tribe 
was unable to locate anyone to provide those 
services. 



sources require emission rate reductions 
on the order of 90 percent or more for 
particulate matter and NOX. In 2014, 
EPA finalized new vehicle emission 
standards and reduced the fuel sulfur 
content of gasoline to achieve additional 
reductions in tailpipe and evaporative 
emissions from passenger cars, light- 
duty vehicles, medium-duty passenger 
cars, and some heavy-duty vehicles 
starting in 2017.50 



EPA agrees that forest fires and 
volcanic eruptions, when they occur, 
can impact visibility to a greater extent 
than anthropogenic sources of 
emissions. However, Congress directed 
EPA to develop rules to address on- 
going emissions from stationary sources 
subject to BART to remedy the existing 
impairment of visibility in Class I areas 
and restore visibility to natural 
conditions. 



EPA disagrees with assertions that the 
TWG Alternative is based on a false 
premise because the closure or 
curtailment of one unit would just result 
in electricity being produced elsewhere. 
Closure of one unit at NGS or the 
curtailment of an equivalent amount of 
electricity generation is possible based 
on LADWP and NV Energy’s intended 
divestiture from NGS. Consistent with 
state law in California and Nevada, 
additional electricity needed to replace 
lost generation from NGS, associated 
with LADWP and NV Energy’s 
divestiture, would come from energy 
sources that emit less air pollution than 
a conventional coal-fired power plant 
operating with SCR on all units.51 



Comments regarding specific aspects 
of the TWG Alternative are discussed in 
Section 9.0 of the RTC. 



Comment: Environmental and Social 
Justice. 



Several commenters consider the 
presence of NGS and several other 
power plants in and around the Navajo 
Nation to represent an environmental 
and economic justice issue. One 
commenter noted that a Navajo water 
hauler in Kaibeto, a Navajo community 
near Page, pays 10 to 20 times more for 
water, or $13,000 per acre foot, than 
municipal CAP water users in Glendale 
or a farmer in Tempe, who pay $551 and 
$41 per acre feet, respectively. 



Several commenters opined that the 
leaders of the Navajo Nation and EPA 
have not protected the interests of the 
local population. A few expressed 
concerns over how the alternatives were 
written, noting that many tribal 
residents do not understand the 



technical language used in the 
documents and therefore cannot 
adequately comment on the validity of 
the alternatives proposed. Some 
commenters argued that pollution can 
be controlled using existing technology 
and EPA should apply the same 
standard to NGS as other coal-burning 
power plants (e.g., Four Corners Power 
Plant). A few commenters argued that 
extending the compliance timeframe for 
NGS demonstrates that the federal 
government considers itself exempt 
from federal law. Several argued that 
tribal communities do not have the 
funds to develop proposals and/or 
conduct environmental assessments and 
urged that EPA uphold federal trust 
responsibilities and create an equal 
playing field. 



Response: EPA defines Environmental 
Justice as ‘‘the fair treatment and 
meaningful involvement of all people 
regardless of race, color, national origin, 
or income with respect to the 
development, implementation, and 
enforcement of environmental laws, 
regulations, and policies. EPA has this 
goal for all communities and persons 
across the country. It will be achieved 
when everyone enjoys the same degree 
of protection from environmental and 
health hazards and equal access to the 
decision-making process to have a 
healthy environment in which to live, 
learn, and work.’’ 52 



EPA takes fair treatment and 
meaningful involvement seriously and 
provided numerous opportunities for 
tribal governments, environmental and 
tribal non-governmental organizations, 
and other interested stakeholders to 
provide input in the development of our 
Proposed Rule, Supplemental Proposal, 
and Final Rule for NGS. EPA began our 
public involvement process for a BART 
determination for NGS in 2009, when 
we published an Advanced Notice of 
Proposed Rulemaking (ANPR). 
Although we initially provided a 30-day 
public comment period, at the request of 
tribal governments and other interested 
stakeholders, we extended the comment 
period for tribes another 30 days to 
October 28, 2009 and, to allow 
additional time for government-to- 
government consultation on NGS, 
agreed to accept comments from tribes 
until March 1, 2010. 



EPA received over 6,000 comments on 
the ANPR.53 During 2009 through 2012, 
EPA met with various stakeholders, 
including tribal governments and tribal 
environmental groups, to discuss NGS 
and hear concerns related to a BART 



determination for this facility.54 We 
initially provided a 90-day comment 
period for the Proposed Rule on 
February 5, 2013, and at the request of 
various stakeholders, we provided 
several extensions of the public 
comment period, which closed on 
January 6, 2014. During the 11-month 
comment period, EPA continued to 
meet with stakeholders, at their request, 
to discuss our proposed BART 
determination for NGS and our 
framework for ‘‘better than BART’’ 
alternatives.55 



On July 26, 2013, the TWG submitted 
Appendix B to the TWG Agreement to 
EPA for consideration. EPA posted the 
TWG Agreement to our docket on the 
same day to provide the public an 
opportunity to review it.56 On 
September 25, 2013, EPA posted our 
Supplemental Proposal, along with 
supporting documents, to the docket to 
allow for pre-publication review by 
interested parties.57 The Supplemental 
Proposal was published in the Federal 
Register on October 22, 2013. The 
comment period for the Supplemental 
Proposal closed on the same day as the 
BART proposal, on January 6, 2014. The 
Supplemental Proposal also included 
notice of five open house and public 
hearing events EPA scheduled 
throughout Arizona in November 2013. 
The open houses allowed members of 
the public an opportunity to talk with 
representatives from EPA and ask 
questions. EPA held events at the 
LeChee Chapter House, located on the 
Navajo Nation, as well as in Page, 
Arizona, and provided oral 
interpretation services between English 
and Diné (the Navajo language). EPA 
also held an event at the Hopi Day 
School, located in Kykotsmovi, the seat 
of the Hopi tribal government.58 Finally, 
we also held events in Phoenix and in 
Tucson, Arizona, to allow stakeholders 
in central and southern Arizona, 
representing CAP water interests and 
several tribes receiving CAP water, the 
opportunity to provide comment and 
talk with representatives from EPA. 
Although EPA understands that the TSD 
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59 See document 0219 in the docket for this rule. 
60 See discussions under Executive Order 12898 



in 78 FR 8793 (February 5, 2013) and 78 FR 62520 
(October 22, 2013). 



61 The OAQPS Control Cost Manual is now 
referred to as the EPA Control Cost Manual. 



62 See Table 12 of the TSD to the February 5, 2013 
Proposed Rulemaking, available as document 
number 0014 in the docket for this rule. 



63 See MS Excel document titled ‘‘EPA cost 
analysis for NGS’’ within document number 0004 
in the docket for this rule. 



64 See Table 3 of our Proposed Rule, 78 FR 8281 
(February 5, 2013). 



65 See our Proposed Rule at 78 FR 8281 (February 
5, 2013). 



and Federal Register notices include 
technical information that may be 
difficult to understand, EPA provided 
Fact Sheets and handouts, written in 
plain language, at the open house and 
public hearing events.59 EPA 
representatives were also present at the 
events to discuss and explain our 
Proposals. EPA recognizes that many 
tribal communities do not have the 
funds to develop alternative proposals 
or hire experts on their behalf; however, 
this does not diminish such 
communities’ ability to participate in 
the rulemaking process in a meaningful 
way as EPA takes seriously its 
responsibility to explain its proposal to 
all interested parties and assesses all 
comments, regardless of the form of the 
comment or whether or not the 
commenter has a technical background. 



As stated in our Proposed Rule and 
Supplemental Proposal, EPA has 
determined that these proposed rules, if 
finalized, will not have 
disproportionately high and adverse 
human health or environmental effects 
on minority or low-income populations 
because they increase the level of 
environmental protection for all affected 
populations (i.e., require emission 
reductions from NGS).60 EPA recognizes 
that some commenters may view the 
timeframe for compliance under EPA’s 
framework for BART Alternatives as an 
environmental justice issue. We note 
that the LNB/SOFA credit, an important 
component of the extended timeframe, 
was based on real, actual emission 
reductions beginning in 2009 that were 
voluntary and not required by any rule 
or regulation. We also note that the 
TWG Alternative, which calls for 
closure of one unit in 2019 (or 
equivalent curtailment) will result not 
only in greater reductions of NOX than 
would have been achieved under BART, 
but also reductions of several other 
pollutants, including SO2, PM, CO2, and 
mercury. Thus, although the TWG 
Alternative includes a compliance 
timeframe for achieving additional 
reductions in 2030, over 2009–2044, the 
TWG Alternative will result in 
reductions of additional pollutants that 
affect visibility or human health, and 
will provide an enforceable mechanism 
to ensure that NGS ceases conventional 
coal-fired electricity generation at NGS 
by the end of 2044. 



EPA recognizes that numerous 
commenters expressed frustration 
regarding social inequities related to 
costs and benefits of coal mining and 



combustion and water availability and 
cost. We recommend participating in 
the EIS process for NGS and Kayenta 
Mine to raise any concerns related to 
costs, benefits, and the environmental 
and social justice of coal mining and 
coal combustion at the Kayenta Mine 
and NGS. 



B. Comments on Factor 1—Cost of 
Controls 



Comment: EPA underestimated SCR 
costs. 



Several commenters asserted that EPA 
underestimated the cost of compliance 
by improperly reworking cost estimates 
developed for SRP by Sargent and 
Lundy (S&L) in 2010 and disregarding 
real costs that would be incurred. One 
commenter quoted the BART Guidelines 
and the final RHR to assert that although 
the use of the Control Cost Manual is 
encouraged, it is not mandated, and that 
EPA has discretion to use additional 
sources of cost information. The 
commenter believes, therefore, that the 
SRP estimates for the excluded cost 
items are appropriate to use because 
they are more precise than the generic 
statements that EPA relied upon in the 
Control Cost Manual. 



Response: EPA disagrees with the 
comment that we improperly reworked 
and underestimated the SCR cost 
estimates. We note, however, that even 
if we had relied only on the cost 
estimate provided by SRP, EPA still 
would have concluded that SCR is cost- 
effective at NGS. 



EPA used a hybrid approach for our 
cost analysis that relied primarily on the 
cost estimates provided by SRP, but also 
followed the BART Guidelines to 
determine whether S&L included cost 
estimates for services or equipment 
associated with SCR that were not 
allowed under the EPA Control Cost 
Manual. The BART guidelines state 
‘‘[i]n order to maintain and improve 
consistency, cost estimates should be 
based on the OAQPS Control Cost 
Manual, where possible’’.61 The capital 
cost estimate EPA presented in the 
proposed rulemaking for SCR plus LNB/ 
SOFA ($541 million total for Units 1–3) 
is only 8 percent lower than the SRP 
cost estimate ($589 million). SRP’s cost 
estimate would not have changed our 
conclusion that SCR is cost-effective at 
NGS. 



As discussed in the TSD to the 
proposed rulemaking, EPA made four 
adjustments to SRP’s cost estimates for 
SCR, namely, to exclude ‘‘Owners 
Construction Management, O&M 
Support and Contract Service,’’ 



‘‘Owners Legal Support and Insurance,’’ 
and ‘‘Allowance for Funds Used During 
Construction,’’ and to use an interest 
rate of 7 percent.62 Our detailed, line- 
by-line analysis was included in the 
docket for this proposed rulemaking and 
provided an explanation for why we 
retained, modified, or rejected each line 
item.63 Please see the RTC for additional 
discussion of these four adjustments to 
the S&L cost analysis. 



In our proposed rule, we presented 
total capital and total annual cost 
estimates from EPA and SRP, as well as 
average and incremental cost- 
effectiveness values based on EPA and 
SRP assumptions for total annual cost 
and total annual NOX reductions. Based 
on SRP’s analysis, average cost- 
effectiveness of SCR+LNB/SOFA at NGS 
was less than $3,000 per ton and 
incremental cost-effectiveness of 
SCR+LNB/SOFA (compared to 
SNCR+LNB/SOFA) was approximately 
$5,300 per ton.64 EPA stated that the 
cost-effectiveness values calculated by 
both EPA and SRP for SCR+LNB/SOFA 
are lower than or within the range of 
other BART evaluations where EPA or 
a state has determined that SCR is BART 
(ranging from approximately $2,000 to 
$6,000 per ton). EPA has accordingly 
determined that SCR is cost-effective at 
NGS.65 Therefore, even if EPA accepted 
the S&L cost estimates submitted by 
SRP, as commenters suggest, EPA would 
still have determined that SCR is cost- 
effective for NGS. 



Comment: EPA overestimated SCR 
costs. 



One commenter asserted that EPA 
overestimated the cost of installing SCR 
at NGS. Although the commenter 
supported EPA’s adjustments to the S&L 
cost estimates, the commenter asserted 
that further revisions are appropriate. 
The commenter stated that EPA 
overestimated the following costs: 
Outage costs associated with installation 
and ‘‘preinstallation’’ work; catalyst 
costs; and auxiliary power. In addition, 
the commenter asserted that EPA 
overestimated annual costs by assuming 
20 years as the basis for amortizing costs 
and using an inflated interest rate of 7 
percent. 



Although the commenter concurs 
with EPA’s conclusion that SCR plus 
LNB/SOFA is cost-effective at $2,240 
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66 See, e.g., Final Regional Haze Plan for Arizona 
(Phase 1) at 77 FR 72512 at 72531 (December 5, 
2012); Final Regional Haze Plan for North Dakota 
at 77 FR 20894 at 20916–17 (April 16, 2012); Final 



Regional Haze Plan for New Mexico at 76 FR 52388 
at 52399–52400 (August 22, 2011); Final Regional 
Haze Plan for Wyoming at 79 FR 5032 at 5082 
(January 30, 2014). 



67 See RTC and references therein. 
68 78 FR 8281, February 5, 2013. 



per ton of NOX removed, the commenter 
re-calculated cost-effectiveness to be 
$1,412 per ton for Unit 1, $1,331 per ton 
for Unit 2, and $1,497 per ton for Unit 
3. 



Response: EPA disagrees with the 
commenter that any revisions to EPA’s 
estimate of SCR costs are necessary. 
Even if some of the costs projected by 
S&L and used by EPA may be 
overestimated (e.g., the commenter 
points primarily to capital recovery, 
catalyst replacement costs, and costs for 
lost power generation), EPA disagrees 
that we must correct every issue of 
concern raised by the commenters in 
order to support our determination of 
the BART Benchmark. EPA made four 
specific corrections to the estimates 
provided by S&L and SRP to make the 
cost calculation methodology consistent 
with methodologies used for BART cost 
calculations nationally.66 As noted in 
other responses even if we consider the 
average and incremental cost 
effectiveness of SCR using SRP and 
S&L’s full cost projections, EPA would 



still determine that SCR at NGS is cost- 
effective. The cost-effectiveness values 
cited by the commenter, below $1,500 
per ton, certainly suggest that SCR could 
be even more cost-effective than the 
values we relied upon in our proposal, 
but this would not change our overall 
determination that SCR is cost-effective 
for NGS. 



Comment: Updated SCR cost estimate 
from SRP. 



SRP contracted with S&L in 2013 to 
review and update the SCR cost 
estimates that were prepared in 2010. 
S&L escalated costs for inflation, and 
incorporated other minor adjustments to 
reflect a lower NOX design target. SRP’s 
revised capital cost estimates for SCR 
installation on all three units total $650 
million (in 2013 dollars) compared to 
SRP’s 2010 cost estimate of $544 
million. 



Response: EPA reviewed the updated 
2013 cost estimates developed by S&L 
and provided by SRP.67 In its 2013 cost 
report, S&L explains that it escalated 
labor and material costs, and updated 



cost estimates based on a revised design 
target of 0.03 lb/MMBtu (so that the SCR 
system is deployed as a 3+1 system 
rather than a 2+2 catalyst layer system), 
and other design features, including a 
low-load temperature control system to 
operate SCR at lower loads. S&L 
escalated several costs at rates above 6.7 
or 8 percent (e.g., freight, scaffolding). 
S&L did not make any revisions to the 
components of variable annual costs, 
including maintenance labor, auxiliary 
power, steam, and catalyst replacement. 
To be consistent with the cost estimates 
in our Proposed Rule, EPA accepted 
most of the line item costs as adjusted 
by S&L and made the same four 
adjustments to the 2013 cost estimates 
as we had applied to the 2010 cost 
estimates. These changes result in an 8 
percent difference in total capital costs 
of SCR between EPA’s 2013 estimate 
and SRP’s 2013 estimate and a 21 
percent difference in the total annual 
costs of SCR between the 2013 estimates 
from EPA and SRP (see Table 2). 



TABLE 2—COST ESTIMATES FOR SCR IN 2010 AND 2013 DOLLARS 



Total capital cost 
(million) in 2010$ 



Total capital cost 
(million) in 2013$ 



Total annual cost 
(million) in 2010$ 



Total annual cost 
(million) in 2013$ 



EPA Estimate ........................................................................... $496 $598 $59 $69 
SRP Estimate .......................................................................... 544 650 75 88 



In our proposed BART determination, 
EPA also presented the average and 
incremental cost-effectiveness of 
controls, based on the combination of 
combustion controls (LNB/SOFA) and 
post-combustion controls (i.e., SNCR or 
SCR). Therefore, cost-effectiveness 
values presented in our Proposed Rule 



were based on total annual cost of SCR 
in combination with annual cost of 
LNB/SOFA (SCR+LNB/SOFA), SNCR in 
combination with LNB/SOFA 
(SNCR+LNB/SOFA) or LNB/SOFA 
alone.68 Based on the updated 2013 cost 
estimates for SCR, Table 3 shows the 
average and incremental cost- 



effectiveness of controls, in both 2010 
and 2013 dollars, based on EPA and 
SRP assumptions for total annual cost 
and annual NOX reductions achieved by 
SCR. See RTC for further detail on cost- 
effectiveness of SNCR+LNB/SOFA and 
LNB/SOFA. 



TABLE 3—COST EFFECTIVENESS OF CONTROLS IN 2010 AND 2013 DOLLARS 



2010 $ 2013 $ 



EPA SRP EPA SRP 



SCR+ LNB/SOFA: 
Total Annual Cost * ................................................. $67.5 million ........... $80.2 million ........... $74.4 million $92.6 million. 
Annual NOX reduced (tpy) ...................................... 28,573 .................... 26,180 .................... 28,573 26,180. 
NOX Limit (lb/MMBtu) ............................................. 0.055 ...................... 0.080 ...................... 0.055 0.080. 
Average Cost Effectiveness ($/ton) ........................ $2,369 .................... $3,069 .................... $2,605 $3,537. 
Incremental Cost Effectiveness (vs. LNB/SOFA) 



($/ton).
$3,522 .................... $4,889 .................... $3,899 $5,695. 



Incremental Cost Effectiveness (vs. SNCR+LNB/
SOFA) ($/ton).



$3,239 .................... $5,357 .................... $3,798 $6,647. 



* EPA’s cost effectiveness calculations represent SCR in combination with LNB/SOFA, rather than SCR alone. 



Based on the revised 2013 cost 
estimates for SCR+LNB/SOFA, the 



revised average cost-effectiveness of 
SCR+LNB/SOFA is roughly 10 percent 



higher (based on EPA’s estimates) than 
the average cost-effectiveness values 
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69 For informational purposes, EPA included the 
incremental cost-effectiveness values of SCR+LNB/ 
SOFA (estimated in 2010 and 2013) compared to 
LNB/SOFA and SNCR+LNB/SOFA, but we note 
that a comparison of the percent change in 
incremental cost-effectiveness between 2010 and 
2013 is not informative because SRP did not 
provide updated cost estimates (in 2013 dollars) for 
the other control technologies. 70 40 CFR 51.308(e)(1)(ii)(B). 



reported in our Proposed Rule, and 
roughly 15 percent higher based on 
SRP’s estimates.69 The 2013 values for 
average cost-effectiveness of SCR+LNB/ 
SOFA based on EPA and SRP estimates 
are still comparable to the range of 
values determined cost-effective for SCR 
in other BART determinations. For these 
reasons, EPA continues to consider 
SCR+LNB/SOFA as cost-effective at 
NGS. 



Comment: Cost-Effectiveness of 
Presumptive BART. 



One commenter stated that in 
establishing presumptive limits in the 
BART Guidelines, EPA recognized that 
SCR is not cost-effective and that 
combustion controls such as LNB/SOFA 
represent the most cost-effective control 
options for most boiler types. The 
commenter pointed out that in 
establishing presumptive limits, EPA 
considered controls that cost less than 
$1,500 per ton to be cost-effective, and 
that the cost-effectiveness for SCR at 
NGS, which ranges from $3,000 to 
$6,000 per ton based on 2010 estimates, 
is well above this threshold. The 
commenter concluded that EPA should 
have rejected SCR and proposed LNB/
SOFA as BART for NGS. 



Response: EPA disagrees with the 
assertion that the BART Guidelines 
established a threshold for cost- 
effectiveness against which all future 
BART determinations must compare. In 
developing the presumptive NOX limits 
for BART in 2005, EPA did not set the 
cost-effectiveness values estimated for 
combustion controls as the threshold for 
determining whether a given control 
technology was or was not cost- 
effective. If EPA had intended the cost- 
effectiveness values estimated in 2005 
to represent a threshold for BART, it is 
reasonable to assume that the BART 
Guidelines would have included those 
cost-effectiveness values as thresholds 
in Appendix Y, and would have 
required future cost estimates to be 
presented in 2005 dollars for 
appropriate comparison to the 
thresholds. The BART Guidelines do 
not set a numerical definition for ‘‘cost- 
effective’’, and the analysis of 
presumptive limits uses cost- 
effectiveness as a means to broadly 
compare control technologies, not as a 
threshold for rejecting controls for an 
individual unit or facility that exceed 



the average cost-effectiveness of 
combustion controls. In addition, as 
discussed in the RTC, a value of $1,500 
per ton is not an appropriate or relevant 
value for determining cost-effectiveness. 



Comment: Indirect costs should also 
be considered under Factor 1. 



The Gila River Indian Community 
asserted that EPA conducted the 
analysis of cost-effectiveness incorrectly 
by not including the indirect costs of the 
requirements and only considering the 
direct cost of the requirements. The 
commenter stated that EPA did not give 
sufficient consideration to the high costs 
to tribes associated with indirect 
impacts of its proposed BART 
determination. 



Response: EPA disagrees with the 
assertion that our cost-effectiveness 
analysis was incorrect because it did not 
include indirect costs in the assessment 
of the costs of compliance. The BART 
Guidelines, which States and EPA must 
follow in BART determinations for 
fossil-fuel fired power plants greater 
than 750 MW,70 focus on the direct 
costs of the pollution control equipment 
and other capital and annual costs 
associated with the control technology 
alternatives. The BART Guidelines do 
not require consideration of the cost of 
potential indirect effects of BART 
control options when assessing the costs 
of compliance. Therefore, EPA disagrees 
that our analysis for Factor 1 was 
incorrect or incomplete because it did 
not include indirect costs to tribes. EPA 
further notes that under Factor 2, the 
energy and non-air quality 
environmental impacts analysis, the 
BART Guidelines specifically require 
the energy impact analysis to consider 
direct energy impacts (e.g., parasitic 
load from certain control technologies) 
and to generally exclude indirect energy 
impacts of controls (e.g., energy to 
produce raw materials for construction 
of control equipment) unless the 
indirect impact is unusual or 
significant. 



However, because of the unique 
relationship between NGS, tribes, and 
tribal water settlement agreements, and 
to inform our government-to- 
government consultation with tribes, 
EPA did consider potential indirect 
effects of control options to tribes under 
Factor 2. EPA quantified the impact to 
electricity rates and CAP water rates, 
and also assessed whether installation 
of SCR would result in electricity 
generation costs at NGS that exceed the 
cost to purchase power on the wholesale 
market. Therefore, although EPA 
appropriately did not consider indirect 
costs in our analysis of Factor 1, EPA 



did include consideration of indirect 
impacts to tribes and other entities in 
our analysis of Factor 2. 



C. Comments on Factor 2—Energy and 
Non-Air Quality Environmental 
Impacts, Including Economic Impacts 



Comment: EPA’s Affordability 
Analysis relied on invalid assumptions. 



One commenter submitted a report, 
prepared by Management Information 
Services, Inc. (MISI report), asserting 
that EPA made several assumptions that 
underestimated the cost of continuing to 
operate NGS with additional controls, 
including the assumption that no new 
capital would be deployed at NGS over 
the next 25 years, the assumption that 
the increase in the annual NGS lease 
cost would be $15 million per year 
(which is lower than actual increase in 
lease cost of $43 million per year that 
was released after publication of our 
Proposed Rule), and the use of EPA’s 
capital cost estimates for SCR instead of 
the cost estimated by S&L. 



Other commenters asserted that EPA 
underestimated the cost of closing NGS 
and purchasing power on the wholesale 
market, by not accounting for costs 
associated with stranded investments 
and decommissioning NGS. 



Response: EPA recognizes the 
economic importance of NGS to the 
State of Arizona, the Navajo Nation, and 
the Hopi Tribe. The purpose of the 
Affordability Analysis in our docket was 
to determine whether the control 
options for BART would have a 
detrimental impact on the 
competitiveness of NGS in the western 
power market, affecting whether the 
NGS owners would continue to operate 
NGS or replace NGS generation with 
less expensive market power. The 
Affordability Analysis indicated that, 
even if SCR installation was required on 
all three units at NGS, power produced 
at NGS would remain less expensive 
than the cost to replace power through 
wholesale purchases. Because utilities 
will generally provide power to their 
customers in a least-cost manner and 
because NGS, with the installation and 
operation of SCR, remained the less 
expensive option, EPA determined that 
the operation and installation of SCR, in 
and of itself, was not likely to force NGS 
to close. 



In response to multiple comments 
expressing concern related to 
simplifying assumptions or outdated 
data, EPA updated the Affordability 
Analysis with the most current power 
market price curves from the U.S. 
Energy Information Administration 
(EIA) and recent forward power market 
prices in March 2014 and other more 
current modeling variables. These 
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71 See RTC and references therein. 
72 See BART Guidelines at 70 FR 39169 (July 6, 



2005). 



73 See Proposed Rule at 78 FR 8282 (February 5, 
2013) and TSD at pages 71–72. 



74 See Proposed Rule at 78 FR 8283 (February 5, 
2013). 



75 See EPA, 2010, ‘‘Summary of Expert Opinions 
on the Existence of a Threshold in the 
Concentration-Response Function for PM2.5-related 



revisions are discussed in more detail in 
the RTC as well as in additional 
supporting documents.71 The updated 
model results, comparing the net 
present value (NPV) of electricity 
generation costs with air pollution 
controls installed compared to the costs 
to purchase an equivalent amount of 
power on the wholesale market, are 
summarized in the RTC. Overall, the 
combined changes do not change the 
conclusions from the original 
Affordability Analysis that installing 
and operating SCR at NGS would be less 
costly than closing NGS and purchasing 
replacement power from the wholesale 
market. 



Comment: EPA’s failure to 
appropriately consider the impacts to 
non-Indian agricultural (NIA) water 
users renders its Factor 2 analysis 
arbitrary, capricious, and an abuse of 
discretion. 



One commenter stated that, as a result 
of errors and omissions, EPA’s Factor 2 
analysis is arbitrary, capricious, and an 
abuse of discretion. The commenter 
asserted that there are several problems 
with the EPA analysis related to NIA 
users of CAP water, including erroneous 
assumptions, insufficient support for 
conclusions, failure to consider 
decreased farming profitability and 
increased unemployment, failure to 
acknowledge the inability of NIA water 
users to pass along cost increases as 
compared to municipal users, and other 
factors. 



Response: EPA recognizes that CAP 
water is an important resource for NIA 
and other users of water in Arizona. As 
a result, as one of a number of 
discretionary analyses EPA conducted 
on the indirect impacts on major 
stakeholders, EPA calculated water rate 
increases to NIA users of CAP water and 
municipal and industrial users of CAP 
water. 



EPA disagrees that our discussion of 
impacts to NIA users of CAP water 
renders our Factor 2 analysis arbitrary, 
capricious, and an abuse of discretion. 
Neither the CAA nor the BART 
Guidelines require consideration of 
indirect costs or indirect impacts of 
controls in a BART analysis. EPA, 
nevertheless, included an evaluation of 
impacts to some of the major 
stakeholders in NGS in our BART 
analysis under Factor 2, including NIA 
users, as consistent with the statement 
in the BART Guidelines that ‘‘the energy 
impacts analysis may consider . . . 
whether a given alternative would result 



in significant economic disruption or 
unemployment’’ (emphasis added).72 



EPA recognizes that the information 
we had available to us about NIA users 
of CAP water was limited, and we 
acknowledged in the TSD to our 
Proposed Rule that we had several 
questions about CAP and groundwater 
availability to NIA water users. EPA 
appreciates the clarifications and 
additional information provided by NIA 
users of CAP water during the comment 
period for our proposals. The additional 
information provided during the 
comment period about NIA users of 
CAP water does not change our 
conclusion under Factor 2, that the 
potential economic impacts to tribes 
argue for flexibility in the compliance 
timeframe for NGS, because this 
compliance flexibility also benefits 
other stakeholders, including the NIA 
users of CAP water. 



Comment: EPA must evaluate 
cumulative economic impact of other 
rulemakings. 



One commenter asserted that the 
BART proposal must take into account 
the context in which the regional haze 
rules are being implemented and 
conduct a cumulative impact analysis of 
all EPA rulemakings. The commenter 
noted that the two remaining copper 
smelters in Arizona are already subject 
to BART for SO2 and they also have to 
make significant capital investments to 
comply with other regulatory programs 
and initiatives such as the revised SO2 
NAAQS. 



Response: EPA disagrees with the 
assertion that we must consider the total 
cost impact of all EPA regulatory 
requirements in a BART analysis. EPA 
recognizes that other facilities, whose 
water and electricity rates may be 
affected by our BART determination for 
NGS, may also be subject to BART for 
their own emissions of visibility- 
impairing pollutants. As a general 
matter, EPA is mindful that facilities 
may be affected by multiple regulatory 
and program activities. We note that 
BART is a case-by-case determination 
that is based on a source-specific 
analysis of five factors, which include 
considerations of the unique 
circumstances of each affected facility, 
as required under the CAA. 



Comment: Impact to the Development 
Fund. 



One commenter stated that the 
increased cost of electricity generation 
associated with SCR would reduce the 
competitiveness of the price of NGS 
power on the wholesale market and 



therefore reduce the revenue that flows 
into the Development Fund. 



Response: As discussed in our 
Proposal Rule and TSD, EPA recognizes 
that any electricity owned by 
Reclamation based on its 24.3 percent 
participation in NGS that is not used by 
CAP is sold and revenues are deposited 
into the Development Fund.73 This fund 
is authorized to pay the delivery portion 
of the cost of CAP water for certain 
Indian tribes and to pay the cost of 
constructing delivery systems to bring 
CAP water to certain Indian tribes.74 
EPA considers the potential economic 
impacts to tribes, including potential 
impacts to the Development Fund, as 
part of BART factor 2 to support the 
appropriateness of flexibility in the 
compliance timeframe for NGS. 



Comment: No basis for public health 
claim. 



One commenter asserted that EPA has 
no basis for claiming that the NOX 
reductions from NGS would lead to a 
public health benefit. The commenter 
noted that EPA establishes NAAQS at 
levels that are protective of public 
health and welfare with an adequate 
margin of safety that accounts for 
sensitive populations such as children 
and the elderly, and that EPA has never 
found that any of the areas around NGS 
fail to attain the NAAQS. The 
commenter asserted that EPA must 
conduct a health risk evaluation that 
follows the four basic steps of the risk 
assessment process: Hazard 
identification, dose-response, exposure 
assessment, and risk characterization. 



Response: EPA agrees that the 
purpose of this rule is to reduce 
visibility impairment caused by 
emissions of NOX from NGS. EPA has 
not conducted a health risk evaluation 
for this rulemaking that attempts to 
characterize or quantify a public health 
benefit. Because NOX is itself a criteria 
pollutant that affects public health and 
is also a precursor to ozone and fine 
particulate matter, which are also 
criteria pollutants that affect public 
health, we consider it reasonable to state 
that other benefits could exist. We also 
note that EPA does not agree that there 
are no health benefits from reductions 
in ozone and fine particulate matter 
below the level of the NAAQS. On the 
contrary, EPA’s practice of quantifying 
these benefits in regulatory impact 
assessments has been strongly 
supported by peer-reviewed science.75 
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Mortality Technical Support Document.’’ Available 
from http://www.epa.gov/ttn/ecas/regdata/Benefits/ 
thresholdstsd.pdf. 



76 See Proposed Rule at 78 FR 8280, 8284 and 
8285 (February 5, 2013). 



77 Id. at 8284. 



78 See, e.g. WRAP PM Source Apportionment 
Technology (PSAT) results, available on WRAP 
Technical Support System, Source Apportionment 
Web page at http://vista.cira.colostate.edu/TSS/
Results/SA.aspx. 



79 Interagency Workgroup On Air Quality 
Modeling (IWAQM) Phase 2 Summary Report And 
Recommendations For Modeling Long Range 
Transport Impacts (EPA–454/R–98–019), EPA 
OAQPS, December 1998, http://www.epa.gov/
scram001/7thconf/calpuff/phase2.pdf. 



D. Comments on Factor 3—Existing 
Controls at NGS 



Comment: EPA failed to consider 
existing controls. 



Based on EPA’s statement in the 
Proposed Rule that the early installation 
of LNB/SOFA would not influence 
EPA’s BART determination and EPA’s 
use of a baseline scenario in the 
visibility modeling that did not include 
LNB/SOFA, the operator of the Kayenta 
Mine concluded that EPA failed to 
consider existing controls. 



Response: EPA disagrees with the 
assertion that we failed to consider 
existing controls. As described in our 
Proposed Rule and consistent with the 
BART Guidelines (directing BART 
determinations to conduct the five- 
factor analysis generally using a 2001– 
2003 baseline) EPA evaluated LNB/
SOFA as a separate control technology 
in our BART analysis, as well as a 
technology that can be used in 
combination with post-combustion 
control technologies (i.e., SNCR and 
SCR).76 We also discussed the voluntary 
installation of LNB/SOFA in 2009–2011 
under Factor 3: Existing Controls at 
NGS.77 



As discussed in section 8.5 of the 
RTC, EPA properly considered baseline 
emissions over the period 2001–2003 in 
our analysis of cost-effectiveness and 
anticipated visibility benefits of 
controls. Therefore, although we did not 
‘‘consider existing controls’’ in the exact 
manner preferred by the commenter, we 
appropriately considered the existence 
of LNB/SOFA in Factor 3 of our BART 
analysis. In addition, the ‘‘better than 
BART’’ framework that we used to 
assess and finalize BART alternatives 
explicitly accounts for the existing LNB/ 
SOFA. 



Comment: EPA should determine 
existing controls to be BART. 



Several commenters noted that NGS 
spent millions of dollars on LNB/SOFA 
to reduce NOX emissions to levels below 
the presumptive NOX emission levels in 
the BART Guidelines. 



One commenter stated that installing 
LNB/SOFA prior to a requirement to do 
so under the RHR or any other CAA 
requirement has resulted in greater total 
NOX emission reductions in the first 
regional haze planning period than 
would be required by the most stringent 
EPA BART determination. 



Response: EPA recognizes that the 
early and voluntary installation of LNB/ 



SOFA on one unit per year in 2009– 
2011 at NGS resulted in significant 
emission reductions from NGS. EPA 
agrees that the early installation of LNB/ 
SOFA on one unit per year was 
voluntary and resulted in significant 
NOX reductions in the first planning 
period for Regional Haze. However, 
based on our five-factor analysis, we 
have determined that SCR+LNB/SOFA 
is also cost-effective and would result in 
significant additional visibility 
improvement at a number of Class I 
areas. We therefore disagree that LNB/ 
SOFA should be determined BART for 
NGS. 



E. Comments on Factor 5—Anticipated 
Visibility Benefits 



Comment: General Comments on 
Visibility. 



Numerous commenters questioned 
the extent to which NGS impacts 
visibility at Class I areas or disputed 
EPA’s analysis that installation of SCR 
at NGS would improve visibility. Many 
commenters asserted that the haze is 
produced from emissions from other 
sources. 



Some commenters stated that the 
wind near and around the Grand 
Canyon blows predominantly west to 
east; thus, emissions from the NGS are 
pushed away from several Class I areas, 
not towards them. 



Response: We are aware of the studies 
cited by commenters purporting to show 
that controls on NGS would yield little 
visibility improvement, and we address 
them in section 7.0 of the RTC. We are 
also aware of work performed by the 
Western Regional Air Partnership 
(WRAP) suggesting that the relative 
contribution of nitrate from point 
sources to visibility impacts is relatively 
small.78 The CAA and RHR require that 
BART be installed on certain old, large 
stationary sources as part of the overall 
approach to improving visibility at Class 
I areas. No control at an individual 
source will be sufficient to meet the goal 
of remedying existing impairment of 
visibility in mandatory class I Federal 
areas which result from manmade air 
pollution, as set out in section 169A of 
the CAA. 



On the issue of wind direction, we 
note that the CALPUFF modeling uses 
three years of hourly meteorological 
input, which is based on meteorological 
modeling as well as observational data 
from stations throughout a large area. 
The input includes wind speed and 
direction, and would include the 



particular wind direction patterns noted 
by the commenter. The more 
sophisticated meteorological treatment 
in CALPUFF enables it to track the 
pollutant plume from NGS, including its 
twists and turns over multiple days. We 
consider this approach to adequately 
account for variability in winds noted 
by the commenter. 



Comment: EPA underestimated 
visibility benefits of SCR. 



One commenter stated that the 
visibility benefits of SCR are greater 
than those modeled by EPA because 
EPA underestimated SCR performance 
and because EPA overestimated the 
potential increase in sulfate emissions 
that may come with the addition of SCR 
controls by assuming an SO2 to SO3 
conversion rate that is too high and 
using an erroneous value for the coal 
sulfur content. The commenter stated 
that its own modeling shows greater 
visibility improvement than 
demonstrated by EPA. 



Response: We disagree that EPA 
underestimated the visibility benefits of 
SCR and we note that the commenter’s 
assertion that the visibility benefits are 
even better would not change our 
proposed determination under Factor 5 
that the anticipated visibility benefits of 
SCR+LNB/SOFA are significant and 
support our proposed BART limit for 
NOX, achievable with SCR+LNB/SOFA. 
Please see the RTC for a detailed 
discussion of EPA’s responses to the 
commenter’s specific assertions. 



Comment: EPA overestimated 
visibility impact of NGS by using 
background ammonia concentrations 
that were too high. 



Several commenters argued that 
EPA’s assumed ammonia background 
concentration of 1 part per billion (ppb), 
the default value recommended by the 
Interagency Workgroup on Air Quality 
Modeling (IWAQM), is unrealistically 
high compared to measured values in 
the area, resulting in artificially high 
model projections of visibility impacts, 
particularly in the winter.79 The 
commenter noted that the use of a 
constant value of 1.0 ppb for 
background ammonia concentration 
fails to account for known variations in 
monthly or seasonal ammonia 
concentration. 



One commenter cited an analysis 
conducted on behalf of SRP by AECOM 
and Dr. Ivar Tombach. The commenter 
stated that the Tombach study 
compared modeled predictions of 
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80 See RTC and references therein. 
81 See e.g., SRP comments Appendix G, 



‘‘Measurements of Ambient Background Ammonia 
on the Colorado Plateau and Visibility Modeling 
Implications’’, Prepared by Salt River Project, 
Contributors: Ivar Tombach and Robert Paine, 
September 2010. Referred to here as ‘‘SRP 
monitoring report’’, or Tombach & Paine 2010. 



82 See RTC and references therein. 



83 SRP monitoring report, or Tombach & Paine 
2010, and SRP comments Appendix C. ‘‘Revised 
BART Analysis for the Navajo Generation Station 
Units 1–3’’ (January 2009) and Appendix I. 
‘‘Visibility Modeling Using Upgraded CALPUFF 
Model’’ (February 2011). 



84 See RTC and references therein. 
85 Id. 
86 See RTC and references therein. 



87 See RTC and references therein. 
88 See RTC and references therein. 



ammonium nitrates using both EPA’s 
and AECOM’s ammonia background 
concentrations to measured ammonia 
values, demonstrating that the EPA’s 
assumptions over-predict actual 
measured values by a factor of 10 or 
more in some cases. 



One commenter noted that when the 
IWAQM guidance was issued 14 years 
ago, CALPUFF did not have the 
capability of accommodating monthly 
ammonia background concentrations as 
it has since been updated to do. The 
commenter asserted that EPA’s reliance 
on a constant value is an outdated 
approach. 



Response: EPA has already 
considered and addressed the same 
arguments and data provided by 
commenters related to background 
ammonia concentrations in other 
rulemakings, including our final rule for 
Four Corners Power Plant.80 As 
summarized briefly below, EPA 
disagrees that our use of the IWAQM 
default background ammonia 
concentration for arid areas of 1 ppb 
was inappropriate. Please see the RTC 
for the full response to this comment. 



We have carefully reviewed the 
comments and concluded that, on 
balance, the evidence does not support 
using lower values for background 
ammonia concentrations, as argued by 
the commenters, in estimating the 
visibility impacts from NGS. Much of 
the existing measured data cited by the 
commenters is from other states and 
may not be representative for evaluating 
visibility impacts from NGS.81 Further, 
existing data sometimes represent 
ammonia alone rather than total 
ammonia and ammonium. Because 
ammonium represents part of the pool 
of ammonia that could be available to 
interact with the SO2 and NOX emitted 
from stationary sources, it should be 
accounted for in the value for 
background ammonia concentrations 
used in the model. In several of the 
research papers cited by commenters, 
the amount of measured ammonium is 
comparable to and at times much greater 
than the amount of ammonia.82 
Measurements made by SRP closer to 
NGS over December 2009 to April 2010, 
which included ammonia and 
ammonium, showed that depending on 
time and location, typical ammonia 
concentrations ranged from 0.2 ppb to 



0.8 ppb and the concentration of total 
ammonia and ammonium ranged from 
0.6 to 1.2 ppb, which is considerably 
higher than the 0.2 ppb winter values 
used in SRP’s modeling.83 Although 
some of the ammonium may not be 
available to interact with pollutants 
from NGS, the sum of ammonia and 
ammonium provides an upper bound 
estimate of background ammonia 
concentrations, and represents a 
conservative estimate for modeling. 



We further note that there are 
measurements of gaseous ammonia 
alone that show concentrations close to 
or greater than the concentration of 1 
ppb, even in winter when ammonia 
concentrations are expected to be 
lowest. Winter measurements, 
representing 3-week averages, ranged 
from 1.1 ppb to 1.8 ppb at a monitor at 
the Farmington Airport in northwestern 
New Mexico.84 Measurements from the 
winters of 2011–2013 from the AMoN 
network ranged from 1.1 to 1.3 ppb for 
Farmington, and 0.7–0.9 ppb for 
Chiricahua, in southeastern Arizona.85 



We further note that there is 
significant variability in the 
concentrations of ammonia measured at 
different times and places. Even the SRP 
monitoring report (Tombach & Paine, 
2010, cited above) describes a 
surprisingly high spatial variability in 
ammonia concentrations. Because of the 
variability and its unknown causes, the 
data collected for SRP did not lead to a 
clear picture of appropriate and 
representative background ammonia 
concentrations to use with CALPUFF. 



Finally, we note that using the 
background ammonia concentrations 
recommended by commenters does not 
change our conclusion under Factor 5 
because CALPUFF modeling of SCR 
shows substantial visibility benefits 
even using the alternative 
assumptions.86 Using a background 
ammonia concentration of 1 ppb 
ammonia, EPA modeled the greatest 
benefit from SCR+LNB/SOFA to be 5.4 
deciviews at Capitol Reef NP, and 
modeled a visibility benefit exceeding 1 
to 2 deciviews at ten additional Class I 
areas. Using the ammonia concentration 
recommended by some commenters 
(ranging from 0.2 ppb in winter to 1.0 
ppb in summer), EPA modeled the 
greatest benefit of SCR to be 2.3 dv, and 
modeled a visibility benefit exceeding 1 



deciview at nine Class I areas, with 
three of these nine areas having a 
benefit of approximately two deciviews. 
Even assuming a lower ammonia 
concentration, the modeling 
demonstrates that the installation of 
SCR+LNB/SOFA at NGS would have a 
significant beneficial impact on 
visibility at a number of Class I areas. 
Our conclusion as to the appropriate 
BART Benchmark for NGS would not 
accordingly change. 



Comment: EPA should have used an 
updated version of CALPUFF. 



Several commenters asserted that EPA 
erred in using CALPUFF version 5.8 in 
its modeling rather than the more recent 
CALPUFF version 6.42, released by 
TRC. One commenter argued that 
CALPUFF version 6.42 predicts lower 
visibility benefits than version 5.8. 



Response: We disagree with the 
commenters that a new CALPUFF 
version should be used for the BART 
determination. We relied on version 5.8 
of CALPUFF because it is the version 
approved by EPA through a public 
notice and comment rulemaking, in 
accordance with the Guideline on Air 
Quality Models (‘‘GAQM’’, 40 CFR part 
51, Appendix W, section 6.2.1.e).87 
CALPUFF version 6.4 is not approved 
by EPA for regulatory purposes, and we 
do not agree that the changes made to 
this most recent version of CALPUFF 
were simple model updates to address 
bugs. A full evaluation of a new model 
such as CALPUFF version 6.4 is needed 
before it should be used for regulatory 
purposes as errors that are not 
immediately apparent can be introduced 
along with new model features. 



Comment: Closure of Mohave Project 
did not improve visibility and shows 
CALPUFF is unreliable. 



One commenter discussed the 
findings of an analysis conducted after 
the closure of the Mohave Power Project 
(MPP) (a 1,580 MW coal-fired power 
plant) to evaluate whether the closure 
had resulted in improved visibility in 
Grand Canyon National Park.88 The 
commenter indicated that although 
CALPUFF version 5.8 modeling 
predicted that the plant had a 
significant impact on visibility in the 
Grand Canyon, this study concluded 
that there was ‘‘virtually no evidence 
that the MPP closure improved visibility 
in the Grand Canyon.’’ The commenter 
asserted that this study raises questions 
about the reliability of CALPUFF. 



Response: We disagree that the 
Terhorst & Berkman (T&B) study cited 
by the commenters raises questions 
about CALPUFF’s reliability. The 
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89 W.H. White, R.J. Farber, W.C. Malm, M. Nuttall, 
M.L. Pitchford, B.A. Schichtel, Comment on ‘‘Effect 
of coal-fired power generation on visibility in a 
nearby national park (Terhorst and Berkman, 
2010)’’, Atmospheric Environment 55 (2012) 173– 
178. doi:10.1016/j.atmosenv.2012.02.076. Also 
available at: http://www.dri.edu/marc- 
pitchford?showall=&start=2. 



90 EPA considered and rejected comments on the 
proposed BART Guidelines that visibility impacts 
should be evaluated relative to current degraded 
visibility conditions and concluded that ‘‘[u]sing 
existing conditions as the baseline for single source 
visibility impact determinations would create the 
following paradox: The dirtier the existing air, the 
less likely it would be that any control is required.’’ 
(70 FR 39104 at 39124, July 6, 2005). 



91 EPA’s Environmental Appeals Board has 
recognized that PSD emission limits must be set to 
allow fluctuations in operations, stating: ‘‘To 
account for these possibilities, a permitting 
authority must be allowed a certain degree of 
discretion to set the emissions limitation at a level 
that does not necessarily reflect the highest possible 
control efficiency, but will allow the permittee to 
achieve compliance consistently.’’ In Re Masonite 
Corporation, 5 E.A.D. 551, 560–61 (1994). 



92 See RTC and references therein. 



93 The response included in this Final Rule is 
abbreviated and excludes the graphs and tables EPA 
generated to support our response. For additional 
detail, please see the RTC. 



conclusion in the T&B study on the 
effect of MPP closure is actually similar 
to that from earlier analyses, which also 
predicted improvements less than the 
human perceptibility threshold of 1 dv. 
A response to the T&B study written by 
White et al., stated that the T&B analysis 
is ‘‘misleadingly presented as 
discrediting previous studies and their 
interpretation by regulators. In reality 
the T&B analysis validates a consensus 
on MPP’s visibility impact that was 
established years before its closure.’’ 89 



White et al., explicitly addressed the 
purported disagreement between the 
T&B methodology and results from 
CALPUFF, pointing out that the 
comparison was flawed in several ways. 
First, the ambient data relied upon by 
T&B are collected only every third day; 
this results in an insufficient number of 
days for a valid statistical comparison to 
the 98th percentile results reported from 
CALPUFF. Another important flaw is 
that when T&B translated visibility 
extinction into deciviews, they used 
recent polluted conditions as the 
background for comparison, whereas the 
BART Guidelines and the CALPUFF 
results use natural conditions as 
background.90 When the T&B results are 
computed using natural background, 
they are substantially larger, and 
generally in agreement with CALPUFF 
results. 



F. Comments on BART Determination 
for NOX 



Comment: BART limit for NGS should 
be 0.04 lb/MMBtu. 



One commenter argued that the final 
BART emission limit should be more 
stringent and no higher than 0.04 lb/
MMBtu. The comment noted that 
permitting authorities have required 
lower NOX limits than 0.055 lb/MMBtu 
in recent BACT determinations based on 
SCR in combination with combustion 
controls. 



Response: EPA disagrees with the 
commenter that the BART Benchmark 
for NGS should be 0.04 lb/MMBtu. We 
note that the commenter has not 
provided any specific information to 



show that NGS could demonstrate 
continuous compliance with an 
emission limit of 0.04 lb/MMBtu. The 
commenter generally argued that SCR 
systems are typically designed to 
achieve 90 percent removal. EPA notes 
that although an SCR system can be 
designed to a specific target, the design 
target is typically not equivalent to the 
actual emission limit.91 EPA proposed a 
limit of 0.055 lb/MMBtu achievable 
with SCR+LNB/SOFA, and using a 
baseline emission rate of 0.35 lb/
MMBtu, this represents a removal 
efficiency of 84 percent.92 However, as 
noted elsewhere in the RTC, the limit of 
0.055 lb/MMBtu, which accommodates 
startup, shutdown, and low-load 
operation, is based on a design target of 
0.03 lb/MMBtu. This represents a design 
target removal efficiency of 91 percent 
for SCR+LNB/SOFA (from a baseline of 
0.35 lb/MMBtu), or 88 percent for SCR 
alone (i.e., from 0.24 lb/MMBtu). 



EPA disagrees with the commenter’s 
assertion that emission limits associated 
with BART must meet BACT or the 
lowest emission rate ever achieved with 
that technology at any coal-fired power 
plant. The BART Guidelines state that: 
‘‘[i]n assessing the capability of the 
control alternative, latitude exists to 
consider special circumstances 
pertinent to the specific source under 
review, or regarding the prior 
application of the control alternative’’, 
(70 FR 39166) and that ‘‘[t]o complete 
the BART process, you must establish 
enforceable emission limits that reflect 
the BART requirements . . .’’ (70 FR 
39172). The five-factor BART analysis 
described in the Guidelines is a case-by- 
case analysis that considers site specific 
factors in assessing the best technology 
for continuous emission controls. After 
a technology is determined as BART, 
the BART Guidelines require 
establishment of an emission limit that 
reflects the BART requirements, but 
does not specify that the emission limit 
must represent the maximum level of 
control achieved by the technology 
selected as BART. For these reasons, 
EPA is not using the lower limit 
recommended by the commenter in 
setting the BART Benchmark. 



Comment: BART limit for NGS should 
be in the range of 0.07–0.08 lb/MMBtu. 



Several commenters asserted that the 
NOX emission limit EPA proposed for 
NGS is unachievable. One commenter 
noted that the averaging period for the 
proposed limit of 0.055 lb/MMBtu 
includes periods when the SCR is 
unable to operate such as startup, 
shutdown, and periods of load-cycling. 
The commenter made the following 
arguments: (1) The S&L analysis 
submitted by the commenter shows that 
the proposed emission limit is 
unachievable on a continuous basis; (2) 
the NOX emissions achieved in other 
SCR retrofit situations do not justify the 
proposed emission limit. 



Response: EPA disagrees with the 
commenter that the limit used in setting 
the BART Benchmark for NGS should 
be higher than our proposed limit of 
0.055 lb/MMBtu, in the range of 0.07 to 
0.08 lb/MMBtu.93 



The S&L report generally argues that 
because the emission limit is 
established based on a 30–BOD average 
basis, the proposed emission limit of 
0.055 lb/MMBtu is not consistently 
achievable at NGS. The S&L analysis is 
based on a design target of 0.03 lb/
MMBtu and suggests an emission limit 
in the range of 0.07–0.08 lb/MMBtu 
would be required to accommodate 
periods of load-cycling operation, 
startups, and shutdowns. S&L is 
recommending a limit that is 2.3 to 2.7 
times higher than the design target, or 
a compliance margin of 133 to 167 
percent. 



The S&L report discusses the 
temperature limitations associated with 
SCR and explains that at temperatures 
below a specific minimum operating 
temperature, a component of the SCR 
system (i.e., ammonia injection) must 
cease to prevent ammonium salt 
formation on the catalyst. S&L asserts 
that a minimum operating temperature 
of 580 °F is typical for retrofit SCR 
control systems installed on coal-fired 
electric generating units with similar 
coal sulfur content and states that this 
temperature corresponds with a gross 
load of approximately 650 MW (650 
gross MW, or MWg). S&L further 
assumes that SRP will likely modify the 
units to increase flue gas temperatures 
at lower operating loads by installing 
one of several options for low load 
temperature control. In their analysis, 
S&L assumes the low load temperature 
control would be achieved with a water- 
side bypass (to allow water to bypass 
the economizer tube bundles during 
low-load operation). The S&L report 
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94 See RTC and references therein. 95 See RTC and references therein. 



96 See, for example, publication from the U.S. 
Geological Survey, figure PQ–4 and Table PQ–1, 
available at http://pubs.usgs.gov/pp/p1625a/
Chapters/PQ.pdf. 



97 Id. 



states ‘‘[b]ased on a preliminary review 
of the available systems, a water-side 
bypass system should be capable of 
increasing the temperature of the bulk 
flue gas by approximately 25 °F to 65 °F 
during low-load operation. For this 
evaluation, a low-load temperature 
control system capable of achieving a 
temperature increase of 65 °F during 
low-load operations was assumed for 
modeling purposes.’’ S&L further 
estimates that this would correspond to 
a minimum gross load of 450 MWg for 
the SCR to operate, or operation at 55 
percent capacity. 



Using the assumption that the SCR 
would not operate at loads below 450 
MWg, S&L used 2012 operations data at 
NGS to estimate emission rates at NGS 
assuming a design target of 0.03 lb/
MMBtu with actual steady-state 
operations achieving 0.04 lb/MMBtu. 
S&L modeled eighteen different 
operating scenarios and identified seven 
scenarios, which included periods of 
low load cycling along with unit startup 
and shutdowns, that resulted in the 
maximum 30–BOD average for each unit 
and facility-wide, that exceeded 0.055 
lb/MMBtu. The highest 30–BOD average 
S&L modeled was 0.077 lb/MMBtu for 
Unit 2, achieved under 3 different 
operating scenarios involving low-load 
cycling. 



SRP and S&L did not provide the 
underlying data used in the S&L 
analysis. Therefore, EPA evaluated the 
S&L report by reviewing emissions data 
from the EPA Air Markets Program Data 
(AMPD) for multiple years, as well as 
emissions data from other facilities that 
were constructed or retrofit with SCR. 
EPA sought to understand 2012 
operations at NGS within the context of 
longer term operational trends at the 
facility, as well as understand the 
minimum operating load assumed by 
S&L for NGS within the context of 
minimum operating loads at other 
facilities with SCR. 



EPA evaluated the reported hourly 
gross load operating data for Units 1–3 
at NGS for the years 2001, 2003, 2010, 
2011, 2012, and 2013.94 Emission data 
from AMPD show that NGS, and in 
particular, Unit 2, spent a higher 
percentage of operating hours at gross 
loads below 450 MWg in 2012 
compared to other years. The 2012 gross 
load profiles for Unit 2 (as well as Units 
1 and 3) are characteristic of load- 
cycling units, with significant periods of 
time below the purported SCR 
minimum operating load of 450 MWg, 
particularly in the spring. Please see the 
RTC for more detail. In 2010, Unit 2 also 
operated for significant periods of time 



at loads below 450 MWg. However, 
these periods in 2010 occurred 
following the major outage on Unit 2 
(following installation of LNB/SOFA on 
that unit). Although Units 1–3 at NGS 
did appear to operate as load-cycling 
units and operated below 450 MWg for 
significant periods of time in 2012, this 
type of operation does not appear to be 
characteristic of typical operation at 
NGS, based on our evaluation of 
previous years, as well as 2013. 



Based on the gross load operating 
profiles for six years, EPA estimated the 
rolling 30–BOD averages for each BOD 
to determine whether the operating 
profiles (which included actual startup, 
shutdown, and load-cycling in each 
year) would result in 30–BOD averages 
that would exceed 0.055 lb/MMBtu. 
Based on our analysis, EPA projected 
the highest 30–BOD average to be 0.079 
lb/MMBtu (Unit 2 in 2010). Using 2012 
data, representative of load-cycling 
operation, EPA projected the highest 
30–BOD average to also occur on Unit 
2 (0.075 lb/MMBtu). Similarly, S&L 
projected the highest 30–BOD average in 
2012 was from Unit 2, at 0.077 lb/
MMBtu. Therefore, although the 
scenarios modeled by S&L and EPA 
were not identical, the highest 30–BOD 
averages projected by EPA and S&L, 
using similar starting assumptions, were 
comparable. Our analysis, of projected 
SCR performance, which included 
emission and operating profiles of 
actual startup and shutdown events, and 
load-cycling in various years, showed 
that Unit 3 was not projected to exceed 
0.055 lb/MMBtu in any of the evaluated 
years, and that there were several years 
within these six selected years that 
Units 1 and 2 would also not exceed 
0.055 lb/MMBtu. 



The analysis of projected 30–BOD 
average emission rates assumes that 
S&L’s value of 450 MWg (or 55 percent 
capacity) for the minimum operating 
load to operate SCR at NGS is correct. 
EPA notes that 450 MWg was a value 
that S&L assumed based on preliminary 
analysis of available low load 
temperature control systems. SRP 
submitted a similar S&L analysis to EPA 
for Units 1 and 3 at Coronado 
Generating Station (CGS).95 Units 1 and 
2 at CGS are 430 MWg Riley-Turbo units 
that typically operate as load-cycling 
units. CGS burns low-sulfur coal from 
the Powder River Basin (PRB coal). With 
the application of low-load temperature 
controls on these units, S&L’s analysis 
suggests that the minimum operation 
load for SCR on Units 1 and 2 at CGS 
would be 138 MWg (or 32 percent 
capacity). This is significantly lower 



than the 55 percent capacity S&L 
assumed for NGS. S&L stated that the 
coal sulfur content will affect the 
minimum operating load for SCR. NGS 
does not burn PRB coal; however, NGS 
does burn low-sulfur coal from the 
Kayenta Mine. AECOM, SRP’s 
consultant for visibility modeling, 
reported the maximum sulfur content of 
the coal as 0.593 percent based on daily 
data for the 2001–2003 period. For 
comparison, various sources reference 
PRB coal as generally low-sulfur coal 
with a sulfur content of less than 1 
percent, or a mean of 0.5 percent.96 In 
contrast, high sulfur coal is typically 
above 3 percent.97 



EPA evaluated emission data of eight 
well-performing units burning PRB coal 
and generated empirical estimates for 
minimum operating loads and capacity 
requirements for SCR operation at those 
facilities. Based on this analysis (see 
RTC for further detail), EPA estimated 
capacity requirements for SCR operation 
that ranged from 35 percent to 46 
percent, with an average value of 40 
percent. Using the average (40 percent) 
and the maximum (46 percent) capacity 
requirement to operate SCR, EPA 
projected that NGS would meet a limit 
of 0.055 lb/MMBtu (on a 30–BOD 
average) for all but 3 cases (i.e., Units 1 
and 2 in 2012, and Unit 2 in 2010) 
under the 46 percent capacity 
requirement. Under the 40 percent 
capacity requirement to run SCR, Units 
1 and 2 in 2012 would remain below 
0.055 lb/MMBtu and for Unit 2 in 2012 
the highest 30–BOD average was 
projected to be exactly 0.055 lb/MMBtu. 
Operation of Unit 2 in 2010 was not 
typical of normal operation. Please see 
RTC for more detail on this analysis. 



The S&L report concludes that even 
with a design target for SCR of 0.03 lb/ 
MMBtu, a limit of 0.07–0.08 lb/MMBtu 
is required to accommodate periods of 
startup, shutdown, and load-cycling 
operation. EPA agrees that load-cycling 
operation appears to be an important 
factor; however, EPA concludes that the 
critical S&L assumption, that the units 
at NGS must operate at approximately 
55 percent capacity in order for the SCR 
to operate, was not sufficiently 
supported and was acknowledged by 
S&L to be an assumption based on a 
preliminary review of available low- 
load temperature control systems. EPA 
also notes that in the S&L revised 2013 
cost analysis, S&L included costs for hot 
water recirculation systems which 
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98 See page 1–2 of the Sargent and Lundy report 
prepared for SRP, dated January 2, 2014, included 
as Appendix U to the SRP comment letter in the 
docket for this rulemaking. 



99 See 77 FR 14604, 14608–14610 (March 12, 
2012) for a detailed discussion of the presumptive 
limits. 



100 See May 2012 Brattle Group document, page 
12 and page 17, in the docket for this rule. 



101 See EPA 2002 Multipollutant Strategies 
document, page 22, in the docket for this rule. 



102 See page 17 of the EarthJustice comment letter, 
in the docket for this rule. 



103 See Final BART FIP for Four Corners Power 
Plant an compliance dates under the BART 
Alternative at 77 FR 51620 at 51648 (August 24, 
2012) and Final Regional Haze FIP for Arizona 
(phase 1) at 77 FR 72512 at 72578 (December 5, 
2012). 



104 See section 169A of the CAA (sections 
169A(b)(2)(A) and (g)(4)). 



‘‘maintains SCR in operation at all plant 
operating loads’’ (emphasis added).98 



In summary, EPA is finalizing a BART 
Benchmark based on an emission limit 
for NGS of 0.055 lb/MMBtu on a rolling 
30–BOD basis. In determining the 
achievability of this limit, EPA has 
conducted an analysis that considers 
actual periods of startup, shutdown, and 
low-load cycling. Based on the 
understanding that S&L would design 
the SCR system at NGS to a design target 
of 0.03 lb/MMBtu, the BART limit of 
0.055 lb/MMBtu represents an adequate 
compliance margin to accommodate 
periods of startup, shutdown, and load- 
cycling operation. 



Comment: Presumptive Limit for NOX. 
Several commenters noted that with 



existing LNB/SOFA controls, NGS emits 
NOX at rates below the presumptive 
limit of 0.28 lb/MMBtu established by 
the EPA in the BART Guidelines. A 
commenter stated that to properly 
justify departure from the presumptive 
BART limit, EPA must evaluate the 
impacts of the presumptive BART limit 
in its five-factor analysis. 



Response: EPA disagrees with the 
comment that installation of LNB/SOFA 
at NGS should satisfy BART simply 
because it meets the presumptive limit 
for NOX of 0.28 lb/MMBtu in the BART 
Guidelines for tangential-fired boilers 
burning bituminous coal. Presumptive 
BART limits, and the corresponding 
technology upon which those limits are 
based, do not preclude states or EPA 
from setting limits that differ from those 
presumptions based on case-specific 
consideration of the relevant BART 
factors. The presumptive limits 
generally represent a minimum level of 
control for BART for various types of 
power plants, based on EPA’s 
assessment of the typical costs of 
controls and likely visibility benefits.99 
EPA further disagrees with the assertion 
that we did not evaluate the impacts of 
the presumptive BART limit in our five- 
factor analysis. The presumptive BART 
limit of 0.28 lb/MMBtu is based on the 
installation and operation of modern 
combustion controls. EPA evaluated 
LNB/SOFA (at a limit of 0.24 lb/MMBtu, 
which is each unit’s existing permitted 
NOX limit for operation with LNB/
SOFA) in the five-factor analysis on 
which our proposed rule was based. 
Please see our RTC for a detailed 
discussion. 



Comment: Install SCR within 3.5 
years. 



One commenter stated that the CAA 
requirement for BART to be installed 
‘‘as expeditiously as practicable’’ 
requires installation and full 
implementation of SCR on all three 
units at NGS within 3.5 years rather 
than five years. The commenter stated 
that EPA provided no site-specific 
factors at NGS that would require a 
longer-than-average installation time for 
SCR (particularly in light of the fact that 
it appears contractors in the region will 
not be overwhelmed). 



Response: EPA disagrees with the 
commenter that a 3.5-year compliance 
deadline for the installation of SCR 
would be practicable for NGS. EPA 
agrees that there are numerous sources 
of information, including EPA’s 
response to comments on its BART 
determination for SJGS, to suggest that 
on average, the time required to design 
and construct an SCR system can range 
from 37 to 43 months. The commenter 
also cites EPA documents suggesting 
that it generally takes 21 months to 
design, install, and test one SCR unit, 
and 35 months for SCR installation at 
power plants with multiple SCR units, 
and another publication that suggests 
that SCR can be installed in less than 
five years (i.e., document from The 
Brattle Group). Our RTC contains a 
detailed discussion of our conclusion 
that the Brattle Group estimate of 47 
months (nearly 4 years) applies to one 
unit, not multiple units at one 
facility.100 



In addition, although EPA cited one 
facility where the retrofit of seven units 
required 35 months, EPA also stated 
‘‘ideally, longer than 35 months would 
allow for all the retrofits to occur over 
a period of several years so that facility 
owners can properly plan outages and 
suppliers can properly plan for resource 
availability.’’ 101 



The commenter also states that ‘‘it 
appears contractors in the region will 
not be overwhelmed’’ to justify why 
installation time for SCR should not be 
longer than average.102 We note that 
‘‘installation time’’ is one part of 
compliance, and that EPA must also 
consider time for design, procurement, 
and permitting. We also note that the 
commenter did not provide any support 
for its statement that contractors in the 
region will not be overwhelmed. We 
note that several EGUs in the southwest 
have compliance dates for the 



installation of SCR around 2018.103 
Therefore, EPA anticipates that leading 
up to 2018, numerous coal-fired EGUs 
in the region will be retrofited with 
post-combustion controls. 



In taking action to finalize a BART 
Benchmark, EPA is retaining the five 
year compliance period as proposed. 
Because BART compliance at NGS 
involves the design, procurement, and 
installation of SCR on three units and 
upcoming ownership changes at NGS as 
discussed in our proposed rule, EPA is 
determining that a five-year BART 
compliance timeframe at NGS is as 
expeditious as practicable. This is 
within the range cited by the 
commenters and the facility operator 
(i.e., average of 21 to 47 months per 
unit, or 35 months to 67 months for 
multiple units at one facility) and is 
consistent with the CAA which requires 
BART compliance as expeditiously as 
practicable but no later than five years 
following the effective date of the final 
rule.104 



G. Comments on BART for PM 



Comment: Support/opposition for 
finding not to establish PM BART. 



Several commenters supported EPA’s 
statement in the Proposed Rule that 
‘‘[b]ecause emissions of PM are well 
controlled at NGS through federally 
enforceable limits, EPA is not proposing 
that it is ‘‘necessary or appropriate’’ 
under the TAR to determine BART for 
PM emissions at NGS.’’ 



Some commenters noted that 
implementation of the Mercury and Air 
Toxics Standards (MATS) in the near 
future will establish an additional 
federally enforceable limit for PM of 
0.03 lb/MMBtu. The commenters added 
that the BART Guidelines provide that 
one can generally rely on MACT 
standards for purposes of BART. 



In contrast, two commenters asserted 
that EPA was incorrect to determine that 
it need not evaluate BART for control of 
PM at NGS. The commenter asserts that 
the existing PM limit of 0.06 lb/MMBtu 
was not based on a BART analysis and 
does not reflect a well-controlled PM 
emission rate for a coal-fired EGU. 



One commenter asserted that the 
electrostatic precipitators (ESPs) at NGS 
do not represent the best system of 
control for PM. The commenter believes 
that EPA’s determination is inconsistent 
with recent BART and BACT 
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105 78 FR 8279 (February 5, 2013). 



106 EPA initially codified the requirements for 
NGS to meet an SO2 emission limit in an existing 
FIP for the State of Arizona. See 40 CFR 52.145. 
After promulgation of the TAR, EPA moved the 
NGS SO2 FIP to 40 CFR 49.5513 



107 See 40 CFR 51.308(e)(2); CAWCD v. EPA, 990 
F.2d 1531 (9th Cir. 1993); CEED v. EPA, 398 F.3d 
653 (D.C. Cir. 2005); UARG v. EPA, 471 F.3d 1333 
(D.C. Cir. 2006). 



108 See CAA section 169A(1)(a). 
109 See 79 FR 12944, 12950 (March 7, 2014). 



‘‘While it is true that the Regional Haze Rule and 
BART Guidelines do not contemplate unit 
retirements as a potential BART option, neither rule 
prohibits states or EPA from considering a 
shutdown as part of a BART determination if the 
strategy is proposed by the owner of a BART- 
eligible source.’’ 



determinations for coal-fired utility 
boilers that set emissions limits for PM 
of 0.015 lb/MMBtu or lower based on 
the use of fabric filter baghouses. The 
commenter concluded that EPA should 
revise its determination and complete a 
BART analysis for PM that includes 
evaluation of fabric filter baghouses. 



Response: EPA agrees with the 
comment that it is not necessary or 
appropriate to require BART for PM 
emissions from NGS at this time. As we 
stated in our proposed rule: ‘‘Emissions 
of PM and SO2 are controlled by hot- 
side electrostatic precipitators (HS– 
ESPs) and wet scrubbers, 
respectively.’’ 105 Because NGS will be 
required to comply with the PM 
emissions limits in the MATS rule, EPA 
continues to find that it is not necessary 
or appropriate at this time to promulgate 
a BART emission limit for PM from 
NGS. EPA is not determining that the 
existing PM emission limit for NGS is 
BART. Instead, it is EPA’s position that 
it is not necessary or appropriate under 
our discretionary authority under the 
TAR, promulgated at 40 CFR 49.11, to 
conduct a BART determination for PM 
emissions because they are currently 
well-controlled and will be further 
reduced by compliance with the 0.03 lb/ 
MMBtu emission limit in the MATS 
rule. 



One commenter asserted that EPA 
should require fabric filter baghouses as 
BART for PM. EPA cannot agree or 
disagree that baghouses would be 
required as BART for PM because, as 
described above, we have determined 
that it is not necessary or appropriate at 
this time to conduct a BART 
determination for PM at NGS. 



H. Comments on BART for SO2 



Comment: Support for finding that 
Reasonable Progress is met for SO2. 



Several commenters noted that EPA 
recognized in the Proposed Rule that the 
emission limits EPA established for SO2 
in 1991 were determined to achieve 
greater reasonable progress than would 
BART. Several commenters agreed that 
no additional emission limits or 
controls should be required as a result 
of BART for SO2 emissions. One 
commenter noted that the existing SO2 
limit at NGS is more stringent than the 
BART Guidelines’ presumptive SO2 
limit. 



Response: EPA agrees with these 
comments. As EPA stated in our 
proposal in February 2013, the SO2 
emissions limit established in EPA’s 
1991 SO2 FIP was determined to be 
better than BART under the visibility 
regulations addressing reasonably 



attributable visibility impairment. 
Specifically, EPA determined that 
promulgating a SO2 emission limit of 
0.10 lb/MMBtu on an annual average 
basis would result in greater cumulative 
SO2 emissions reductions and visibility 
improvement over time than would the 
SO2 BART limit that EPA had proposed 
for NGS. NGS installed a wet flue gas 
desulfurization system to reduce SO2 
emissions on each of its boilers in 1997– 
1999.106 



I. Comments on EPA’s BART Alternative 



Comment: Support for EPA’s 
authority for ‘‘better than BART.’’ 



Several commenters discussed and 
supported EPA’s policy and legal 
rationale for its discretion to approve 
‘‘better than BART’’ alternatives and to 
provide an extended period for 
implementation of such an alternative at 
NGS. One commenter also opined that 
the 5-year compliance period for BART 
that is defined in section 169A(g)(4) of 
the CAA applies by its terms only to: (1) 
SIPs, by providing that the BART 
compliance date shall be no later than 
‘‘five years after the date of approval of 
a plan revision under this section’’; and 
(2) FIPs promulgated under CAA section 
110(c), by providing that the BART 
compliance date under any such FIP 
shall be no later than ‘‘five years after 
. . . the date of promulgation of such 
a plan revision in the case of action by 
the Administrator under section 
110(c).’’ The commenter concluded that 
because the FIP for NGS is not 
promulgated under section 110(c) of the 
CAA, the 5-year timeframe for BART 
does not apply to NGS. 



Response: EPA agrees with the 
comment in support of our action to 
find that the TWG Alternative meets the 
framework established in our Proposed 
Rule. EPA agrees that we have the legal 
authority under the CAA and RHR to 
implement a ‘‘better than BART’’ 
alternative.107 EPA agrees that we have 
the authority under the CAA and the 
TAR to extend the compliance date that 
will apply to the ‘‘better than BART’’ 
alternative pursuant to CAA Section 
301(d)(4) and 40 CFR 49.11(a), as 
discussed in detail below. 



We also note that regardless of 
whether the commenter is correct that 
the CAA does not require compliance 
with the BART requirements within five 



years for sources subject to a FIP in 
Indian country, we consider five years 
to be a reasonable timeframe for the 
installation and operation of SCR at 
NGS. To the extent the commenter is 
correct that the timing provisions of 
section 169A(g)(4) are outside the scope 
of EPA’s action to implement a FIP in 
Indian country under section 301 and 
the TAR, this further supports EPA’s 
determination that extending the 
compliance deadline beyond 2018 for a 
BART alternative at NGS is appropriate. 



EPA also agrees with the comment 
that approving the TWG Alternative for 
NGS will not compromise the ultimate 
goal of the RHR based on progress 
toward eliminating human-caused 
visibility impairment in Class I areas by 
2064.108 The TWG Agreement provides 
that NGS will cease conventional coal- 
fired generation in 2044. Because the 
TWG Agreement included this 
provision, we are including a provision 
in the Final Rule that requires the 
operator of NGS to cease conventional 
coal-fired generation by December 22, 
2044.109 The TWG Agreement further 
states that the Navajo Nation may elect 
to operate NGS after December 22, 2044 
consistent with EPA approval. EPA is 
not including this provision in the 
regulatory requirements at 
§ 49.5513(j)(3)(iii); however, EPA 
expects that NGS would be substantially 
modified if the Navajo Nation were to 
elect to continue operation of the 
facility after NGS ceases conventional 
coal-fired generation in 2044, and that 
NGS would then need to meet all 
applicable regulatory and permitting 
requirements in existence at that time. 
In addition, any power generating units 
that may be built to replace NGS would 
also be subject to environmental review 
and air permitting requirements. 



Comment: General opposition to 
EPA’s ‘‘better than BART’’ 
determinations. 



One commenter stated that EPA may 
approve an alternative to BART only 
under certain limited circumstances, 
with the fundamental legal requirement 
being a demonstration that the 
alternative will ‘‘achieve greater 
reasonable progress toward natural 
visibility conditions’’ as supported by 
the clear weight of evidence. The 
commenter indicated that there are two 
ways EPA can make such a 
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110 In providing states with the flexibility to adopt 
alternative measures in lieu of BART, EPA assumed 
that under the BART alternative provisions, states 
would most likely adopt a trading program rather 
source specific BART controls. See, e.g., 40 CFR 
308(e) (a regional haze SIP must contain BART 
limits unless the State demonstrates that ‘‘an 
emissions trading program or other alternative will 



achieve greater reasonable progress. . .’’). The 
geographic distribution of emissions under a 
trading program is unlikely to be similar to that 
under source-specific BART. In contrast, the 
geographic distribution of emissions under a ‘‘better 
than BART’’ alternative that applies only to the 
BART source in question would be similar. 



111 70 FR 39136. 
112 Although the commenter argues that visibility 



modeling is required to demonstrate that the TWG 
Alternative makes greater reasonable progress, the 
commenter notes only in passing the second test set 
out in the regulations at 40 CFR 51.308(e)(3) 
governing situations where BART and a BART 
alternative will result in dissimilar distributions of 
emissions. In such situations, greater reasonable 
progress may be shown if visibility modeling shows 
that (i) visibility does not decline in any Class I 
area, and (ii) there is an overall improvement in 
visibility by comparing the average differences 
between BART and the alternative over all affected 
Class I areas. Even absent visibility modeling, it 
seems clear that the TWG Alternative, which 
requires NGS to reduce emissions from current 
levels, will not cause visibility to decline in any 
Class I area. Visibility modeling done by EPA in 
response to comments regarding the limited 
benefits of SO2 and PM reductions suggests that the 
TWG Alternative also passes the second half of this 
test. As explained in the RTC, EPA modeled the 
visibility impacts of TWG Alternatives A1, A2, and 
A3 (the operating scenarios that include reductions 
in alternative pollutants). See RTC for further 
discussion. This modeling shows that the 
cumulative visibility benefits of the TWG 



Alternative outweigh those associated with BART. 
Although we have not modeled the visibility 
impacts of Alternative B, compliance with the 
2009–2044 and 2009–2029 NOX Caps will require 
NGS to achieve emission reductions similar to those 
required under Alternative A1 because the 2009– 
2029 NOX Cap is based on emissions that would be 
expected to occur under Alternative A1 (closure of 
one unit in 2019) and the 2009–2044 NOX Cap 
applies to all alternatives under the TWG 
Alternative. 



113 40 CFR 51.308(e)(2)(iii). 
114 78 FR 8288. 



demonstration: (1) Showing that the 
distribution of emissions is substantially 
similar under BART and the alternative 
measure, and that the alternative 
measure provides greater emissions 
reductions; or (2) performing modeling 
to demonstrate that visibility does not 
decline in any affected Class I area and 
there is an overall improvement in 
visibility. The commenter stated that the 
EPA may not use the first prong of the 
above test because the TWG Alternative 
distributes emissions over time 
differently than BART. Because the 
TWG Alternative also results in 
reductions of SO2 and PM, the 
commenter states that the pollutants 
reduced are also distributed differently. 
The commenter added that a BART 
alternative must ensure that all 
necessary emission reductions occur in 
the first planning period, which ends in 
2018, and that any emission reductions 
resulting from the alternative measure 
must be surplus to reductions required 
under other provisions of the CAA. 



Response: EPA disagrees with the 
commenter’s statement that the TWG 
Alternative fails to demonstrate that it 
will ‘‘achieve greater reasonable 
progress toward natural visibility 
conditions.’’ As explained below, we 
disagree with the various comments 
underlying the argument that our 
framework for analyzing the TWG 
Alternative is flawed. 



EPA appropriately focused on a 
comparison of the emissions reductions 
from BART and the TWG Alternative, 
rather than using visibility modeling to 
compare the two approaches. As the 
commenter noted, EPA’s regulations 
provide a specific two-pronged test that 
may be used to demonstrate that a 
BART alternative achieves greater 
reasonable progress. In this rulemaking, 
EPA has applied the first prong of that 
test to demonstrate that the TWG 
Alternative provides for greater 
reasonable progress. The first prong of 
the test, set out in 40 CFR 51.308(e), 
states that if the distribution of 
emissions is not substantially different 
under BART and the alternative, and 
‘‘the alternative measure results in 
greater emission reductions,’’ the 
alternative may be deemed to achieve 
greater reasonable progress. Because 
both BART and the TWG Alternative 
apply to the same source the geographic 
distribution of emissions is similar.110 



EPA therefore applied this test to 
determine whether the TWG Alternative 
provided for greater reasonable progress, 
taking into account total NOX emissions 
over the 2009 to 2044 period from both 
BART and the TWG Alternative. 



The commenter argues, however, that 
the emissions must be temporally 
similar in order for this test to apply. 
When EPA added § 51.308(e)(3) to the 
regional haze regulations in 2005, 
however, we made clear that EPA 
intended this test to apply where the 
geographic distribution of emissions 
between the BART and an alternative 
were similar.111 This approach is 
reasonable, as visibility modeling is not 
needed to demonstrate that a greater 
reduction in emissions from a source 
will result in greater visibility benefits 
than a lesser reduction in emissions 
from the same source. Accordingly, to 
the extent that the regulations are not 
clear that the test applies where the 
geographic distribution of emissions is 
similar, our interpretation is a 
reasonable one. In concluding that this 
test is the appropriate one to apply, EPA 
is not ignoring the commenter’s 
argument that the TWG Alternative 
distributes emissions over time very 
differently than would BART, and that 
in the near term, visibility would 
improve more rapidly if EPA were to 
require the installation of BART 
controls sooner. It is not necessary to 
model the visibility impacts of the TWG 
Alternative and BART, however, to 
reach that conclusion.112 



EPA is accordingly determining that 
the provisions for retiring capacity and 
installing SCR under the TWG 
Alternative achieve a similar geographic 
distribution of emissions and that the 
appropriate test to apply is whether the 
alternative provides for greater 
emissions reductions than BART. In 
applying that test, EPA considers it 
reasonable to consider the cumulative 
emissions under BART and the BART 
alternative, rather than to simply 
compare annual emissions in some 
future year under the two scenarios. 
This approach provides a reasonable 
mechanism to give credit to NGS for its 
early reduction in NOX emissions from 
the installation of combustion controls. 



The commenter also objects to EPA’s 
decision to approve a BART alternative 
that will not be fully implemented by 
2018. EPA agrees that the regional haze 
rule requires BART alternatives to be 
fully implemented by states by 2018, the 
end of the first planning period for 
states that were required to submit 
regional haze plans.113 As noted in the 
Proposed Rule, given the deadline for 
the submittal of regional haze SIPs, 
EPA’s regulations accordingly built in 
an additional five years beyond the 
BART compliance date for the 
implementation of BART 
alternatives.114 



We note that in this action, although 
the TWG Alternative will not be fully 
implemented until 2044, NOX emissions 
from NGS have already declined from 
historical levels, and significant 
additional declines in emissions are 
expected in 2019 and again in 2030. 
Nonetheless, we acknowledge that we 
are looking forward to 2044 for full 
implementation of the TWG alternative, 
well beyond the 2018 date in the RHR. 
We explained the basis for our proposed 
decision to set the compliance period 
for the TWG Alternative in the 
Supplemental Proposal. EPA’s 
reasoning on this issue is grounded in 
CAA section 301 and the TAR. The TAR 
generally exempted Tribes from the 
CAA submittal deadlines that applied to 
States. EPA interprets the requirement 
in 40 CFR 51.308(e)(2)(iii) to constitute 
a reasonably severable RHR submittal 
deadline that applies to States but not 
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115 See 78 FR 8288, column 1, describing our 
proposed BART determination. See also 78 FR 
8289, section titled ‘‘Legal Rationale for Extending 
Compliance Schedule for Alternative Measures for 
NGS.’’ 



116 See page 22 of the EarthJustice comment letter 
dated January 3, 2014 (document 0367 in the docket 
for this rule). 



117 See document number 0372 in the docket for 
this rule. 



118 Id. page 21. 



119 See Proposed Rule at 78 FR 8289 (February 5, 
2013). 



120 See RTC and references therein. In 2011, NGS 
emitted 19,900 tons of NOX, in 2012, NGS emitted 
nearly 16,500 tons of NOX and in 2013, nearly 
17,500 tons of NOX. 



to Tribes. If the alternative measure is 
promulgated by the State, it must 
‘‘submit[s] an implementation plan 
containing the following plan elements 
and include[s] documentation for all 
required analyses: . . . (iii) A 
requirement that all necessary emission 
reductions take place during the period 
of the first long-term strategy for 
regional haze.’’ Therefore, it is a 
required ‘‘plan element’’ for a State-only 
required implementation plan 
submittal. See 40 CFR 51.308(b)(3) 
(requirements for States to submit long- 
term strategies). Because it is not 
mandatory for the Tribe to submit a 
long-term strategy, there is no 
mandatory requirement for the Tribe to 
ensure that all emissions reductions 
from a better than BART alternative 
occur within some deadline. 



This result is equitable as well as 
reasonable. States were required to 
submit SIPs in 2007, allowing 11 years 
for a ‘‘better than BART’’ alternative to 
be achieved in 2018. Because this is a 
FIP for a source in Indian country, and 
we are only now implementing the 
requirement in 2014, it is equitable to 
extend the compliance time as well. 
Please see the RTC for a more detailed 
discussion. 



In summary, EPA is determining that 
the TWG Alternative is ‘‘better than 
BART’’ based on achieving greater NOX 
emissions reductions over a similar 
geographic distribution, within the date 
of the goal specified in the RHR of 
achieving natural conditions in 2064. 
Given the requirement to cease 
conventional coal-fired generation at 
NGS in 2044, and with cumulative 
emissions over 2009 to 2044 being less 
than the BART Benchmark, the TWG 
Alternative satisfies the requirements of 
the RHR with respect to NOX BART as 
applied to Navajo Nation based on the 
TAR. 



Comment: EPA overestimated the 
BART Benchmark. 



Aside from its assertions that an 
approach using a BART Benchmark 
based on total emissions is not lawful 
under the CAA, one commenter (an 
organization representing itself and 
several other non-governmental 
organizations) stated that EPA’s 
assumptions in calculating a numerical 
value for the BART Benchmark 
included errors and improper credits. 
Specifically, the commenter asserted 
that: (1) EPA’s credit for the early 
installation of LNB/SOFA runs counter 
to the Regional Haze Rule, EPA’s 
longstanding policies, and EPA’s 
specific statements regarding the haze 
determination for NGS, (2) EPA’s 
proposal to delay BART due to the LNB/ 
SOFA credit creates a dangerous 



precedent that threatens to significantly 
undermine the regional haze program, 
(3) EPA made a number of errors in its 
calculations that all have the effect of 
artificially inflating the BART 
Benchmark. The specific errors 
purported by the commenter are 
outlined in more detail in the RTC. The 
commenter asserts that in total, 
assuming a final rule by July 1, 2014, 
their recommended revisions to the 
BART Benchmark would reduce the 
estimated emissions under BART during 
EPA’s chosen timeframe (2009–2044) by 
nearly 100,000 tons, a reduction of 
approximately 26 percent. The 
commenter asserted that if EPA persists 
in using the emission cap framework, 
EPA must correct the NOX cap to 
prevent alternatives from being 
compared to an artificially inflated 
estimate of total NOX emissions. 



Response: EPA disagrees with the 
assertion that we are delaying BART. As 
stated elsewhere in the RTC, as well as 
in our Proposed Rule and Supplemental 
Proposal, EPA did not propose to ‘‘delay 
BART.’’ EPA proposed to provide 
additional flexibility in the compliance 
timeframe for alternatives to BART.115 



The commenter alleges that ‘‘EPA’s 
claimed reliance on ‘‘early’’ LNB/SOFA 
as an excuse to avoid or delay what is 
legally required is misplaced and 
without foundation in the facts or 
law.’’ 116 The commenter cites three 
sources to support its assertion that the 
LNB/SOFA credit runs counter to the 
RHR and EPA’s long-standing policies: 
(1) Page 18 of a report written by 
Victoria Stamper (Stamper Report), 
which was commissioned by the 
commenter and submitted as part of its 
comments,117 (2) page 35728 of the July 
1, 1999 Regional Haze Rule, and (3) 
section IV.D.4.d of the BART 
Guidelines.118 EPA disagrees with these 
assertions. 



First, the commenter’s use of 
quotation marks around the word 
‘‘early’’ implies that the LNB/SOFA 
modifications were not, as a factual 
matter, installed early. However, EPA 
notes that in 2008, when the operator of 
NGS began discussions with EPA 
regarding the permitting requirements 
associated with the significant increase 
in carbon monoxide (CO) emissions that 



would result from the installation of 
LNB/SOFA, EPA had already begun our 
process for evaluating BART for NGS, 
but had not yet proposed a BART 
determination or put forth our ANPR. 
Therefore, no requirement existed that 
mandated the installation of LNB/SOFA 
at NGS. In addition, the operator of NGS 
was aware that a BART determination, 
that would likely involve but may not 
be limited to LNB/SOFA, was 
forthcoming. As noted in our Proposed 
Rule, the operator of NGS could have 
waited until the compliance date for 
BART to initiate any reductions in NOX 
emissions; however, the operator 
elected in 2008 to seek the necessary 
permit to install LNB/SOFA on one unit 
per year over 2009–2011.119 Thus, 
because the LNB/SOFA modifications 
were made in 2009–2011, NOX 
emissions from NGS declined from a 
high of over 35,000 tons in 2002 to less 
than 20,000 tons after 2011.120 Although 
some of the decline in total NOX 
emissions can be attributed to a 
decrease in capacity utilization (i.e., 
decline in heat input of approximately 
13 percent when comparing 2002 to 
2013), the dominant contributor to the 
decline in NOX emissions from NGS 
was from the installation of LNB/SOFA 
over 2009–2011. EPA considers these 
emission reductions to be real 
reductions that were not required (i.e., 
voluntary and surplus) and were 
achieved in advance of any actual 
requirement to reduce emissions (i.e., 
early). 



In addition, each of the three citations 
provided by the commenter does not 
support its assertions that our proposal 
to credit NGS for the early installation 
of LNB/SOFA runs counter to the 
Regional Haze Rule or EPA’s long- 
standing policies. These three citations 
merely address the appropriate baseline 
period to use in the five-factor BART 
analysis. Page 18 of the Stamper Report 
supports our use of 2001–2003 as the 
baseline period for our BART 
determination for NGS and cites to 64 
FR 35728 of the July 1, 1999 Regional 
Haze Rule that discusses EPA’s 
determination that the most appropriate 
baseline period would be over the 2001 
to 2004 timeframe. The baseline period 
is used for evaluating the costs and 
visibility benefits of controls. The 
Stamper Report also cites Section 
IV.D.4.d of the BART Guidelines at 40 
CFR Part 51 Appendix Y, that states 
baseline emissions should generally 
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121 See 78 FR 8284 (February 5, 2013). 
122 We note that in State of North Dakota v. EPA, 



the U.S. Court of Appeals for the Eighth Circuit 
vacated and remanded EPA’s promulgation of a FIP 
for Coal Creek Station because EPA did not 
consider the existing pollution control technologies 
in use at Coal Creek Station that were voluntarily 
installed after the baseline period. This document 
is included in the docket for this rule. 



123 See 78 FR 62511 (October 22, 2013). 
124 See 77 FR 51620 (August 24, 2012). 



represent a realistic depiction of 
anticipated emissions for the source 
based on actual emissions from a 
baseline period. 



The commenter also cited the 
discussion in our Proposed Rule under 
Factor 3, where we described, in 2008, 
how the early installation of LNB/SOFA 
would not prejudice the implementation 
of more effective controls for BART. As 
stated previously, we did not use the 
LNB/SOFA credit to justify a less 
stringent determination of BART for 
NGS. The commenter characterizes the 
credit as a shift in course from the 
agreements and understandings 
established in 2008 during the PSD 
permit process for the installation of 
LNB/SOFA. EPA disagrees. As stated in 
our Proposed Rule, citing the Ambient 
Air Quality Impact Report from the 2008 
Proposed PSD Permit, EPA stated that 
the early installation of LNB/SOFA 
systems would not affect the baselines 
for cost or visibility improvements, and 
therefore will not influence EPA’s 
determination of the NOX reductions 
required for BART.121 EPA’s BART 
analysis for NGS was consistent with 
this statement. As previously noted, 
EPA used the 2001–2003 period as the 
baseline for determining cost- 
effectiveness and visibility benefits of 
controls, and determined, based on our 
analysis of all five factors, that 
SCR+LNB/SOFA is an appropriate 
BART Benchmark for NGS. 



The commenter relies on EPA’s 
statements about the appropriate 
baseline period to support an assertion 
that in a BART analysis, EPA should not 
give consideration or credit for controls 
installed after the baseline period. As 
stated in section 5.0 of the RTC (section 
5.0), although we appropriately 
acknowledged the installation of LNB/
SOFA after the baseline period at NGS 
under Factor 3 (existing controls at the 
facility), our analysis of cost- 
effectiveness and anticipated visibility 
benefits appropriately compared 
SCR+LNB/SOFA against the 2001–2003 
baseline period.122 



EPA’s proposed credit for early 
installation of LNB/SOFA was not 
associated with our five-factor analysis 
or BART determination for NGS. Rather, 
EPA discussed the LNB/SOFA credit in 
our framework for evaluating 
alternatives to BART. Specifically, in 



discussing our framework for BART 
Alternatives, EPA calculated the 
cumulative NOX reductions achieved 
early because the operator of NGS 
elected to install LNB/SOFA on one unit 
per year over 2009–2011, instead of 
waiting for the compliance period for 
BART. In our Proposed Rule and 
Supplemental Proposal we used this 
value, the LNB/SOFA credit, when 
comparing BART Alternatives to BART. 
As discussed elsewhere in the RTC, 
EPA’s proposal to allow BART 
Alternatives to take credit for the early 
installation of LNB/SOFA at NGS is a 
reasonable use of our discretion under 
the TAR.123 



EPA disagrees with the assertion that 
this credit creates a dangerous 
precedent that threatens to significantly 
undermine the regional haze program. 
EPA notes that part of our rationale for 
the better than BART framework for 
NGS (including the credit for the early 
installation of LNB/SOFA and the 
adjusted compliance timeframe for 
BART Alternatives) was the potential 
impacts to numerous tribes that rely on 
NGS and/or CAP, as well as EPA’s 
regulations specifying that SIP submittal 
deadlines that apply to states do not 
apply to Tribes (or to EPA when 
implementing FIPs in Indian country). 
Further, EPA notes that the relationship 
between NGS and CAP is unique, the 
only other BART-eligible source in 
Indian country is the Four Corners 
Power Plant, and EPA has already 
completed the BART determination and 
FIP for this facility.124 



EPA also disagrees with the assertion 
that we overestimated the BART 
Benchmark and NOX Cap. The 
commenter argues that SCR can meet a 
lower emission limit than proposed by 
EPA and that EPA should have set a 
compliance date within 3.5 years. As 
discussed in Section 8.1 of the RTC, 
EPA disagrees that the BART 
Benchmark should be based on an 
emission limit of 0.040 lb/MMBtu and 
that compliance should be required in 
3.5 years. EPA is finalizing a BART 
Benchmark based on our determination 
requiring NGS to meet a limit of 0.055 
lb/MMBtu within five years of the 
effective date of the Final Rule. 
Therefore, EPA is not revising the BART 
Benchmark or NOX Cap to assume a 
limit of 0.040 lb/MMBtu or a shorter 
compliance time for BART. 



In addition, the commenter 
recommends that EPA use average heat 
input over the baseline period (i.e., over 
2001–2003) rather than the average over 
the pre-LNB/SOFA time period (i.e., 



average over 2001–2008) to calculate 
future emissions. The commenter notes 
that our calculations for cost- 
effectiveness use baseline heat input 
over 2001–2003 to calculate pre- and 
post-control emissions (approximately 
5,264 tons per year). The commenter 
asserts that this inconsistency is 
arbitrary. The commenter correctly 
notes that EPA used the average heat 
input over 2001–2008 (the pre-LNB/
SOFA time period) to estimate 
emissions over 2009–2019 that would 
have occurred if the operator of NGS 
had not installed LNB/SOFA early, and 
emissions over 2019 to 2044 under 
BART (5,345 tons per year). The average 
heat input over the baseline period of 
2001–2003 was 191,505,266 MMBtu, 
while the average heat input over 2001– 
2008 was 194,373,910 MMBtu. This is a 
difference of about 1.5 percent. EPA 
agrees that use of the same 2001–2003 
baseline heat input value for estimating 
pre- and post-control emission rates is 
appropriate and consistent with the 
RHR and BART Guidelines, particularly 
in light of the goal of understanding the 
effect of a given control technology on 
emissions (i.e., assume identical values 
for baseline and future heat input to 
isolate the impact of control 
technologies). However, this approach 
does not mean that an average from the 
three-year baseline period (2001–2003) 
is most appropriate for estimating future 
emissions in determining the BART 
Benchmark. EPA notes that the use of 
average heat input for 2001–2008 
includes the baseline period 
recommended by the commenters and 
provides a larger data set, and therefore 
a more robust average value for 
estimating future emissions. EPA 
considers the use of an average value 
based on three years to be less robust 
than an average value based on eight 
years of data for representing potential 
future operation; therefore, EPA is 
retaining our use of the average heat 
input over 2001–2008 for estimating 
emissions over 2009–2044. EPA further 
notes that emission caps in permit 
requirements are typically established 
based on the facility’s potential to emit 
(PTE) and would thus be calculated 
using maximum heat input values. The 
highest observed annual heat input 
value was 199,398,687 MMBtu and, if 
used in the NOX cap, would result in a 
significantly higher BART Benchmark. 



The commenter also argues that in 
calculating the NOX cap, EPA should 
use a value that reflects an annual 
average for post-control emission rates 
rather than a rate based on a 30-day 
average limit of 0.055 lb/MMBtu. The 
commenter reviewed daily data from 
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125 See Table 3 of our Supplemental Proposal at 
78 FR 62516 (October 22, 2013). 



126 See Table 3 of the report written by Nathan 
Miller and Raijit Sahu (Miller/Sahu Report) 
commissioned by the commenter and submitted 
with its comments. See document number 0370 in 
the docket for this rule. 



127 See tab titled ‘‘Outage Cycle’’ in the document 
titled ‘‘EPA Analysis of BART Alternatives’’ in 
document number 0004 in the docket for this rule. 



128 See document titled ‘‘EPA Analysis of BART 
Alternative.xlsx’’ in document 0004 in the docket 
for the rule. 



129 See Table 2 of the Supplemental Proposal (78 
FR 62515, October 22, 2013) and document number 
0191 titled ‘‘Supplemental Better than BART 
Alterntives.xlsx’’ in the docket for this rule. 



2000 to 2013 and calculated the ratio of 
the maximum 30-day average rate to the 
annual rate for each year and 
determined an average ratio of 1.135. 
Based on this ratio, the commenter 
recommended that the BART emission 
limit of 0.055 lb/MMBtu (on a rolling 
average of 30 boiler operating days) be 
reduced by a factor of 1.135 as an 
estimate of what the annual average 
post-control emission rate would be at 
NGS (i.e., 0.048 lb/MMBtu). EPA agrees 
that generally, emission rates averaged 
over an annual basis are lower than 
emission rates averaged over a 30-day 
basis. However, EPA did not propose 
setting a BART limit for NGS on an 
annual average basis and EPA did not 
receive any comments suggesting that 
we do so. Without an enforceable 
annual limit, EPA considers it 
inappropriate to assume a lower 
emission rate in our calculation of the 
NOX Cap. We note that the BART 
Guidelines require that BART limits for 
EGUs be set on a rolling average of 30 
boiler operating days. Therefore, 
although the BART Guidelines would 
not preclude establishing multiple 
emission limits over different averaging 
periods, the BART Guidelines do not 
require it. 



Separately, the commenter also 
asserts that EPA overestimated the 
2009–2044 NOX Cap. The commenter 
represents EPA’s NOX Cap as the 
scenario it calls ‘‘CAP–1’’ with a value 
of 494,899 tons. This value is consistent 
with the 2009–2044 NOX Cap EPA 
proposed in our Supplemental 
Proposal.125 The commenter asserts that 
this value is overestimated because (1) 
actual heat input data should be used to 
calculate the NOX Cap; and (2) the LNB/ 
SOFA could be installed in two 
years.126 EPA disagrees with these 
assertions. 



The commenter argues that for the 
period of 2009–2013, actual heat input 
data should be used to calculate the 
NOX Cap instead of the average heat 
input value over 2001–2008. EPA 
acknowledges that actual heat input 
data is available for the 2009–2013 
period; however, EPA considers using 
the average value to be appropriate, 
recognizing that years of lower than 
average capacity utilization will be 
balanced with years of higher than 
average capacity utilization at NGS. 



The commenter also asserts that LNB/ 
SOFA could have been required in two 



years, on a separate compliance 
timeframe than installation of SCR and 
that this should have been incorporated 
in our calculation of the NOX Cap. EPA 
is not aware of any BART determination 
that required combustion controls on a 
different schedule than post-combustion 
controls. Although the commenter 
correctly notes that LNB/SOFA was 
installed in three years (on one unit per 
year over 2009–2011), EPA notes that 
the operator began the permitting 
process in 2008 and installed the LNB/ 
SOFA during periods of major outage 
for each unit, which occurs at NGS 
every six years for each unit.127 EPA 
expects that it would not have been 
practicable to require installation of 
LNB/SOFA within two years following 
the final rule because, in order to 
accommodate one year for permitting, it 
would have required major outages on 
all three units in the same year. 
Therefore, EPA does not consider it 
practicable to assume the LNB/SOFA 
would or could have been installed on 
a separate track from the SCR. 



Although the commenter makes 
assertions related to purported 
overestimations of the BART 
Benchmark and the 2009–2044 NOX Cap 
separately, the commenter combines all 
of the assertions together to argue that 
the 2009–2044 NOX Cap should be 
373,029 tons (121,870 tons, or 25 
percent, lower than EPA’s proposed 
2009–2044 NOX Cap of 494,899 tons). 
As outlined above, EPA disagrees than 
any of the purported corrections 
suggested by the commenter are 
necessary or appropriate for projecting 
annual emissions to calculate the 2009– 
2044 NOX Cap. 



Comment: EPA double-counted the 
benefits of LNB/SOFA. 



One commenter asserted that EPA 
double-counted the benefits of the early 
installation of LNB/SOFA, stating that 
EPA calculated cumulative emissions 
for the BART alternatives including the 
benefits of early reductions, then 
subsequently applied a LNB/SOFA 
credit again to BART alternatives. 



Response: EPA disagrees with the 
assertion that we double-counted 
emission reductions associated with the 
early installation of LNB/SOFA. 



In our February 5, 2013 proposed 
rule, EPA calculated the value of the 
LNB/SOFA credit based on the 
difference between total emissions 
under the BART scenario where LNB/
SOFA is installed concurrently with 
SCR and the actual scenario when LNB/ 
SOFA was installed early. The value of 



this credit was then applied to total 
emissions over 2009–2044 under 
Alternative 1.128 Although our 
calculation of emissions under 
Alternative 1 did account for actual 
emissions with early installation of 
LNB/SOFA, and thus applying the LNB/ 
SOFA credit to the BART Alternative 
may appear to be double counting, it is 
not double-counting because the BART 
Alternatives were compared against a 
BART Benchmark that also accounted 
for actual emissions with early 
installation of LNB/SOFA. Thus, both 
the BART Benchmark and Alternative 1 
were calculated the same way (actual 
emissions accounting for early LNB/
SOFA installation), and the LNB/SOFA 
credit was only applied to Alternative 1. 
An example of double-counting would 
have been if EPA had applied the LNB/ 
SOFA credit to cumulative emissions 
over 2009–2044 under Alternative 1 and 
then compared that value to total 
emissions over the same period under 
BART assuming LNB/SOFA and SCR 
were installed concurrently. 



In our October 22, 2013 Supplemental 
Proposal, EPA approached the 
calculation from a different but 
equivalent perspective. The new 
calculation approach was used because 
it was more intuitive to apply and 
understand in the context of an 
enforceable cap on NOX emissions. In 
the Supplemental Proposal, the BART 
Benchmark was established as the total 
emissions over 2009–2044 that would 
have occurred if LNB/SOFA and SCR 
were installed concurrently, five years 
following the effective date of the final 
rule. Total emissions under BART 
Alternatives were then calculated using 
actual emissions beginning in 2009 (i.e., 
accounting for the early installation of 
LNB/SOFA) and projections for future 
emissions. Thus, in the methodology 
used in the Supplemental Proposal, the 
LNB/SOFA credit was applied to the 
BART Benchmark and NOX Cap, rather 
than to the TWG Alternative. This 
method is equivalent to the one used in 
the Proposed Rule but does not give the 
appearance of double-counting. In our 
Supplemental Proposal and supporting 
documents, EPA included calculations 
to show that these two methods are 
equivalent.129 The two methods are 
equivalent because what matters in the 
‘‘better than BART’’ context is the 
difference between total emissions 
under BART and total emissions under 
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the BART Alternative. Whether the 
LNB/SOFA credit is applied to BART or 
BART Alternatives will affect the 
absolute value of a total (e.g., using the 
numbers in Table 2 of the Supplemental 
Proposal, the LNB/SOFA credit 
represents a difference of 377,008 tons 
or 480,489 tons), but it does not affect 
the difference between BART and BART 
Alternatives. The method used in the 
Supplemental Proposal is more intuitive 
because BART and the BART 
Benchmark reflect total emissions over 
2009–2044 that would have occurred if 
LNB/SOFA were installed concurrently 
with SCR, and the BART Alternatives 
reflect actual emissions without further 
credit or modification. Because no 
credits or modifications are made to 
actual emissions under the BART 
Alternatives, this method is the more 
logical accounting methodology for 
determining compliance with the 2009– 
2044 NOX Cap. 



Comment: BART Alternatives would 
interfere with reasonable progress goals 
in other states. 



One commenter stated delaying the 
compliance date for BART will allow 
NGS to continue emitting pollutants in 
excess of the levels modeled by the 
WRAP and will interfere with the ability 
of Arizona, Utah, and Colorado to meet 
their reasonable progress goals for 2018. 



Response: The issue raised by the 
commenter is outside the scope of our 
rulemaking addressing the NOX BART 
requirements for NGS. Although 40 CFR 
51.308(d)(3) requires states to submit 
long-term strategies that are sufficient to 
ensure that the state has included all 
measures needed to achieve its share of 
emission reductions agreed to through 
the regional planning process, the 
Navajo Nation has not yet submitted a 
long-term regional haze strategy. In 
addition, EPA has not yet found it 
necessary or appropriate to address 
these requirements through a FIP. If 
EPA determines it is necessary or 
appropriate to do so, we will take 
appropriate action. 



Meanwhile, we note that for NGS, the 
WRAP assumed that NOX emissions in 
2018 would equal 10,611 tons per year. 
NOX emissions under the TWG 
Alternative, in turn, will range from 
approximately 13,000 to 15,000 tons per 
year following the closure of one unit 
(or equivalent curtailment) at the end of 
2019. We also note that the closure of 
one unit (or equivalent curtailment) by 
the end of 2019 would reduce not only 
NOX, but also emissions of SO2. Given 
the overall changes in emissions from 
the various regional haze actions since 
the WRAP made its projections, we will 
be better able to assess the need, if any, 
for further action once Arizona, Utah, 



and Colorado have prepared regional 
haze SIPs for the second planning 
period. 



J. Comments on the TWG Alternative 
and EPA’s Supplemental Proposal 



Comment: Opposition to TWG 
Alternative because it is premised on 
SCR as BART. 



One commenter argued that the 2009– 
2044 NOX Cap used for the TWG 
Alternative is unduly and arbitrarily 
stringent because it is based on a limit 
of 0.055 lb/MMBtu, which the 
commenter believes is too stringent 
because (1) EPA should not have 
determined that SCR is BART and (2) 
even if SCR were the appropriate basis 
for BART, 0.055 lb/MMBtu is not 
achievable. The commenter stated that 
because Arizona agricultural users will 
phase out their use of CAP Ag Pool 
water by December 2030 pursuant to the 
2004 Arizona Water Settlement Act 
(AWSA), capital costs that are collected 
in advance of SCR operation will be 
imposed on NIA users in exchange for 
no benefit. The commenter asserted that 
if EPA finalizes either of the ‘‘better 
than BART’’ alternatives without 
modification, it would be arbitrarily and 
capriciously apportioning compliance 
costs to NIA water users for which they 
are not responsible. Given EPA’s 
acknowledgment of the compliance 
flexibility that exists with respect to the 
TAR, the commenter believes that the 
failure to consider potential ‘‘better than 
BART’’ alternatives that would afford 
compliance flexibility to all NGS 
stakeholders on an evenhanded basis 
constitutes an abuse of discretion on the 
part of EPA. 



Response: EPA disagrees with the 
assertion that the TWG Alternative is 
unduly and arbitrarily stringent because 
it is based on a BART limit of 0.055 lb/ 
MMBtu. We consider the limit of 0.055 
lb/MMBtu to appropriate for 
establishing the BART Benchmark for 
NGS. EPA addressed specific comments 
related to the BART limit in section 8.1 
of the RTC. We also note that the TWG 
Alternative was developed as an 
agreement between diverse 
stakeholders, including SRP, the 
operator of NGS on behalf of itself and 
other co-owners, and the CAWCD. 
Although both entities submitted 
comments in opposition to the proposed 
BART limit of 0.055 lb/MMBtu, both 
parties signed the TWG Agreement that 
establishes the NOX Cap based on the 
proposed BART limit of 0.055 lb/
MMBtu. 



The commenters indicate that their 
access to CAP Ag Pool water is expected 
to end in 2030, and assert that the 
timeframes for compliance with the 



limit of 0.07 lb/MMBtu in 2030 would 
necessitate water rate increases prior to 
2030. The commenter asserts that it is 
arbitrary and capricious for NIA water 
users to pay a few years of higher CAP 
water rates for controls that will not be 
operational until after their access to the 
CAP Ag Pool expires. EPA notes that the 
direct impact of compliance with the 
limit of 0.07 lb/MMBtu in 2030 under 
the TWG Agreement, presumably with 
installation and operation of SCR, 
would be on the cost of electricity 
generation. Increasing water rates are 
indirect impacts that result from the 
relationship between NGS and CAP. 
EPA does not set or determine water 
rates charged by CAWCD to the CAP Ag 
Pool or any other classes of CAP 
customers. EPA’s proposed and final 
approval of requirements consistent 
with the TWG Agreement as a ‘‘better 
than BART’’ alternative is based on our 
review of the anticipated emission 
reductions associated with the TWG 
Alternative compared to BART. 
Although EPA, DOI, and DOE have 
committed to work together on many 
issues related to NGS, including funding 
for the federal portion of capital 
improvements at NGS, EPA does not 
determine how controls would be 
financed and how and when electricity 
or water rates would be adjusted to 
recover costs. 



Comment: TWG Alternative does not 
fully meet EPA’s obligations to the Gila 
River Indian Community. 



The Gila River Indian Community 
said that even though it fully supports 
the TWG Alternative, it is concerned 
that EPA has not met its obligations to 
the Community because of the 
significant costs on NGS and associated 
impacts on the Community. Rather, the 
commenter views the TWG Alternative 
as the first step in a process that will 
limit the impacts on the Community 
because only under the TWG 
Alternative will key U.S. commitments 
contained in the TWG Agreement be 
realized. Specifically, under the TWG 
Agreement, and as outlined by the 
commenter, DOI will work with the 
Community and other tribes in the area 
around NGS, to evaluate the actual 
impacts the regulatory requirements 
will have on NGS over time. The 
commenter specifically referred to the 
U.S. commitment to allocate $10 million 
annually for 10 years starting in 2020, 
from the Reclamation Water Settlements 
Fund to reduce impacts to the 
Development Fund. 



Response: EPA acknowledges the 
comment and is aware that costs 
associated with implementing the TWG 
Alternative will have implications for 
numerous Tribes, including the Gila 
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130 See RTC and references therein. 



River Indian Community. EPA is 
committed to continuing to work with 
the Department of the Interior and the 
Department of Energy in the Interagency 
Working Group on NGS, as laid out in 
the Joint Statement signed in January 
2013 by the heads of the three agencies, 
to work with tribes to address long-term 
issues related to NGS. The provisions in 
the TWG Agreement that are not related 
to EPA’s authority to evaluate BART or 
a ‘‘better than BART’’ alternative, 
however, are beyond the scope of this 
rulemaking. 



Comment: TWG Alternative is vague 
and unenforceable. 



One commenter stated that a BART 
determination must include clear 
requirements for emissions reductions 
and a clear timeline for those 
reductions, to ensure continuing 
visibility improvements in Class I areas. 
The commenter indicated that without 
specific emission limits and/or 
commitments to retire specific amounts 
of capacity from specific units, as of a 
date certain, it is impossible to calculate 
the visibility improvements that will 
result from the TWG Alternative, 
particularly TWG Alternatives A3 and 
B, and it will be impossible for 
individuals or EPA to assess whether 
NGS is on track to meet the emission 
reductions necessary to ensure 
reasonable progress toward natural 
visibility in affected Class I areas. 



Response: EPA disagrees with the 
assertion that the TWG Alternative is 
vague and unenforceable. EPA 
acknowledges that the TWG Alternative 
provides flexibility in a manner that 
appears complex. This complexity is a 
result of the role future ownership 
outcomes will have in determining the 
most reasonable compliance options in 
the future. Once the ownership issues 
are resolved, the scope of options under 
the TWG Alternative narrows. Although 
some flexibility still remains in the 
TWG Alternative, particularly under 
TWG Alternative B, the options for 
future operation of NGS are bounded by 
the limitations provided by the 2009– 
2044 and 2009–2029 NOX Caps. 



Contrary to the assertions by 
commenters, EPA included proposed 
regulatory language in our 
Supplemental Proposal that provided 
specific and enforceable timelines for 
achieving emission reductions under 
the TWG Alternative. The proposed 
language under 40 CFR 49.5513(j)(3)(i), 
‘‘Operating Scenarios to Comply with 
2009–2044 NOX Cap,’’ defines the 
timeframes and requirements under 
TWG Alternatives A1, A2, A3, and B, all 
of which must be implemented in a 
manner that ensures total NOX 
emissions over 2009–2044 remain below 



the 2009–2044 NOX Cap. Specifically, 
§ 49.5513(j)(3)(i)(A) defines Alternative 
A1, and specifies the following 
requirements: (1) By December 31, 2019, 
the owner/operator shall permanently 
cease operation of one coal-fired unit 
and (2) by December 31, 2030, the 
owner/operator shall comply with a 
NOX emission limit of 0.07 lb/MMBtu 
on each of the two remaining coal-fired 
units. Alternative A1 is the simplest of 
the possible operating scenarios under 
the TWG Alternative and 
§ 49.5513(j)(3)(ii)(A) specifies that 
Alternative A1 applies under three 
potential future ownership possibilities. 



TWG Alternative A2 is defined in 
§ 49.5513(j)(3)(i)(B) and requires (1) by 
December 31, 2019, the owner/operator 
shall permanently cease operation of 
one coal-fired unit, and (2) by December 
31, 2019, the owner/operator may elect 
to increase net generating capacity of 
the remaining two coal-fired units by a 
combined total of no more than 189 
MW. The actual increase in net 
generating capacity shall be limited to 
the sum of 19 MW and the ownership 
interest, in net MW capacity of up to 
170 MW, purchased by the Navajo 
Nation by December 31, 2019. The 
owner/operator shall ensure that any 
increase in the net generating capacity 
is in compliance with all pre- 
construction permitting requirements, 
as applicable, and (3) by December 31, 
2030, the owner/operator shall comply 
with a NOX emission limit of 0.07 lb/
MMBtu on each of the two remaining 
coal-fired units. The future ownership 
possibilities that would trigger 
Alternative A2 are defined in 
§ 49.5513(j)(3)(ii)(B). 



TWG Alternative A3 is defined in 
§ 49.5513(j)(3)(i)(C) and requires (1) by 
December 31, 2019, the owner/operator 
shall reduce net generating capacity of 
NGS by no less than 561 MW. The 
actual reduction in net generating 
capacity of NGS shall be determined by 
the difference between 731 MW and the 
ownership interest, in net MW capacity 
of up to 170 MW, purchased by the 
Navajo Nation by December 31, 2019, 
and (2) by December 31, 2030, the 
owner/operator shall comply with a 
NOX emission limit of 0.07 lb/MMBtu 
on two units. The future ownership 
possibilities that would trigger 
Alternative A2 are defined in 
§ 49.5513(j)(3)(ii)(C). 



TWG Alternative B is defined in 
§ 49.5513(j)(3)(i)(D) and requires that in 
addition to the 2009–2044 NOX Cap, the 
owner/operator shall ensure compliance 
with the 2009–2029 NOX Cap. The 
2009–2044 NOX Cap is defined in 
§ 49.5513(j)(2)(ii) as no more than 
494,899 tons of NOX, and the 2009–2029 



NOX Cap is defined in § 49.5513(j)(2)(i) 
as no more than 416,865 tons of NOX. 
The 2009–2029 NOX Cap is based on 
closure of one unit by December 31, 
2019 and the 2009–2044 NOX Cap is 
based on compliance with the BART 
emission limit of 0.055 lb/MMBtu by 
July 1, 2019. The future ownership 
possibilities that would trigger 
Alternative B are defined in 
§ 49.5513(j)(3)(ii)(D). As described in 
§ 49.5513(j)(4)(iv), if TWG Alternative B 
is triggered, the owner/operator must 
submit annual Emission Reduction 
Plans that contain the anticipated year- 
by-year emissions to ensure compliance 
with the 2009–2029 and 2009–2044 
NOX Caps. 



The commenter asserts that under the 
scenario of reduced capacity (three units 
remain open, i.e., TWG Alternative A3), 
EPA ignored other possible outcomes 
and simplistically assumed that two 
units would continue to operate at full 
capacity with SCR and the unit whose 
operation is curtailed would operate 
only with LNB/SOFA. The commenter 
asserts that there is no guarantee that 
the operator will choose to comply with 
TWG Alternative A3 in this manner. 
Although this specific arrangement 
under TWG Alternative A3 is not 
required, EPA disagrees that nothing 
compels the operator to comply with 
this operating scenario in a manner that 
reduces emissions comparably with the 
assumption that two units would 
operate at full capacity with SCR and 
the unit that is curtailed would operate 
with LNB/SOFA. EPA notes that under 
TWG Alternative A3, as well as all other 
TWG Alternatives, the owner/operator 
must operate the units at NGS so that 
total emissions remain below the 2009– 
2044 NOX Cap (as well as the 2009– 
2029 NOX Cap under Alternative B). For 
example, under TWG Alternative A3, if 
the operator chose to curtail all three 
units by a total of 561 MW equally and 
comply with a limit of 0.07 lb/MMBtu 
on two units and 0.24 lb/MMBtu on one 
unit, total emissions over 2009–2044 are 
not likely to comply with the 2009–2044 
NOX Cap.130 Thus, the operator would 
be prohibited from operating in this 
manner and would need to, for example, 
significantly curtail operations to reduce 
emissions further, or risk violating the 
FIP. 



As noted in our Supplemental 
Proposal, EPA estimated total NOX 
emissions over 2009–2044 for TWG 
Alternatives A1, A2, and A3 to provide 
assurance that the owner/operator could 
reasonably meet the 2009–2044 NOX 
Cap under the specific terms of those 
alternatives. EPA does not need to 
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131 The combination of the 2009–2044 and 2009– 
2029 NOX Caps under TWG Alternative B means 
that if NGS exceeds the 2009–2029 NOX Cap prior 
to 2029 it must cease operation, but the operator 
may re-start operation after 2030 as long as 
cumulative emissions have not yet exceeded the 
2009–2044 NOX Cap. 



132 See EarthJustice letter, page 10, footnote 25. 
133 See Supplemental Proposal, 78 FR 62513, 



footnote 21 (October 22, 2013). 



134 40 CFR 51.308(d). 
135 See Footnote 60 in the Proposed Rule, 78 FR 



8290 (February 5, 2013). 



determine that all operating possibilities 
that are consistent with the 
requirements of TWG Alternative A1, 
A2, and A3 would also meet the 2009– 
2044 NOX Cap. The regulatory 
requirements EPA is finalizing for the 
TWG Alternative provide specific dates 
on which the owner/operator must close 
a unit, curtail operations, and meet 
emission limits. While there is some 
flexibility in how emissions might be 
curtailed under TWG Alternative A3, 
the 2009–2044 NOX Cap ensures that 
the operator does not implement a 
strategy that results in substantially 
more emissions than would be achieved 
by installing SCR on the two units that 
are operated at full capacity and 
curtailing operations on the unit that 
was not retrofit with SCR. 



The commenter asserts that there are 
an infinite number of ways the operator 
could comply with the 2009–2029 and 
2009–2044 NOX Caps under TWG 
Alternative B. The commenter further 
states that the two possibilities EPA 
considered in our Supplemental 
Proposal are not likely to be the 
outcomes under TWG Alternative B. 
EPA agrees that TWG Alternative B 
provides more flexibility than TWG 
Alternative A. However, EPA disagrees 
that TWG Alternative B is so open- 
ended that it would not be enforceable 
or result in emission reductions at NGS. 
We note that the 2009–2029 NOX Cap 
was calculated based on the closure of 
one unit with no additional increase in 
capacity (i.e., equivalent to emissions 
under TWG Alternative A1). Thus, the 
operator cannot maintain the status quo 
(operation of all three units at full 
capacity at a limit of 0.24 lb/MMBtu) 
and meet the 2009–2029 NOX Cap. We 
recognize that several commenters are 
concerned about the flexibility under 
TWG Alternative B. However, as 
discussed further in the RTC, we note 
that the range of possible operating 
choices for TWG Alternative B is 
substantially constrained by the 
requirement to comply with the 2009– 
2029 and 2009–2044 NOX Caps. 



Although we disagree with 
commenters that the TWG Alternative is 
vague and unenforceable, in response to 
the concerns expressed by these 
commenters, to provide additional 
assurance that cumulative emissions of 
NOX from NGS under the TWG 
Alternative will not exceed the BART 
Benchmark, EPA is adding the following 
provisions to the Final Rule. Under all 
Alternatives, if cumulative emissions of 
NOX from NGS exceed the 2009–2044 
NOX Cap prior to 2044, the operator of 
NGS must permanently cease operation 
of NGS. In addition, under Alternative 
B, if cumulative emissions of NOX 



exceed the 2009–2029 NOX Cap prior to 
2029, the operator of NGS must 
temporarily cease operation of all units 
at NGS.131 



One commenter asserted that EPA 
was incorrect to claim that the TWG 
Alternative would absolve NGS of 
obligations related to a Reasonably 
Attributable Visibility Impairment 
(RAVI) finding that may be made for 
NGS.132 EPA disagrees that we claimed 
that the TWG Alternative would absolve 
NGS of obligations related to RAVI. The 
commenter cited to footnote 21 in our 
Supplemental Proposal.133 In that 
footnote, we acknowledged that the 
TWG had intended their alternative to 
satisfy both the ‘‘better than BART’’ 
requirements of the RHR as well as any 
requirements of the RAVI program. Our 
footnote merely noted that there was no 
outstanding petition to certify 
impairment from NGS at any Class I 
area and outlined the process and 
requirements for triggering a BART 
determination under RAVI. Although 
we stated that a BART determination 
under RAVI would likely be the same as 
a BART determination under regional 
haze (i.e., an analysis of the five factors 
listed in the CAA), EPA did not make 
any conclusions or absolve NGS of any 
obligations related to RAVI because 
there is currently no action before EPA 
to make an attribution finding related to 
NGS. 



EPA is finalizing the requirements of 
the TWG Alternative, consistent with 
Appendix B of the TWG Agreement, 
which require, among other things, 
emission reductions in 2019 and 2030. 
EPA is also adding as an enforceable 
requirement, the commitment from the 
TWG Agreement to cease conventional 
coal-fired electricity generation at NGS 
by 2044. EPA considers these 
timeframes to be consistent with the 
stated goal of section 169A of the CAA. 
EPA has addressed comments regarding 
consistency with EPA’s regulations, 
including the RHR and the TAR, in 
section 8.5 of the RTC. 



Comment: Additional concerns with 
TWG Alternative. 



The Hopi Tribe indicated that it has 
serious concerns with the proposed 
TWG Alternative for several reasons, 
including because the TWG Alternative 
does not specify the technology, i.e., 



either SCR or an equivalent that will be 
used to achieve the same level of NOX 
reductions as the BART proposal. The 
commenter states the TWG Alternative 
is ambiguous because both scenarios are 
vague and do not include the same level 
of assurance that the NOX reductions 
will be the same as under the BART 
proposal. Also, because the time NGS 
would be permitted to operate without 
SCR (or equivalent alternative) would be 
adjusted under the TWG Alternative, 
the commenter believes the TWG 
Alternative jeopardizes the goal of the 
CAA and the purpose of this regulation. 



Response: Our proposed BART 
determination did not specify what 
technology must be used because BART 
is defined as an emission limit that 
represents the level of control 
representing BART, not a particular 
technology. Thus, our Proposed Rule 
and the Supplemental Proposal both 
imposed emission limits for NOX. The 
limits for BART (0.055 lb/MMBtu) and 
the TWG Alternative (0.07 lb/MMBtu) 
are based on what is achievable using a 
specific technology. Both limits are 
achievable with SCR, but the operator 
may consider using newer technologies, 
if available, as long as each unit 
complies with its applicable emission 
limit by its compliance date. The 
commenter also noted that the extended 
period for compliance under the TWG 
Alternative may jeopardize the goal of 
the CAA and the purpose of the RHR. 
Under section 169A of the CAA and the 
RHR, the goal of restoring visibility in 
Class I areas to natural conditions is set 
for 2064.134 



Comment: ‘‘Arbitrary’’ 2044 end date. 
One commenter stated that the 2009– 



2044 period analyzed for the TWG 
Alternative is arbitrary because it is 
quite likely that one or more NGS units 
will operate beyond that time frame. 
The commenter asserted that if NGS 
units continue to operate for even 3 
additional years, until 2047, the TWG 
Alternative permits outcomes that will 
result in greater total NOX emissions 
than the 2009–2044 NOX Cap. 



Response: EPA disagrees with the 
comment that the 2044 end date for the 
NOX Cap is arbitrary. EPA used 2044 as 
the end date in our calculations of the 
BART Benchmark. We selected 2009– 
2044 as most appropriate because it 
includes the early installation dates for 
LNB/SOFA and extends until the 
anticipated 2044 termination date of the 
renewed site lease that was approved by 
the Navajo Nation.135 Under the TWG 



VerDate Mar<15>2010 17:07 Aug 07, 2014 Jkt 232001 PO 00000 Frm 00027 Fmt 4701 Sfmt 4700 E:\FR\FM\08AUR2.SGM 08AUR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











46540 Federal Register / Vol. 79, No. 153 / Friday, August 8, 2014 / Rules and Regulations 



136 See Section VII.F of the TWG Agreement (page 
14). 137 Miller/Sahu Report, Table 2 at p. 7. 



138 See Exhibit 2 to the Miller/Sahu report and 
RTC and references therein. 



139 See RTC and references therein. 
140 Id. 



Agreement signed by six entities 
including the Navajo Nation and SRP, 
the NGS Co-Tenants shall cease their 
operation of conventional coal-fired 
generating at NGS no later than 
December 22, 2044. At its election, 
consistent with the Lease Amendment, 
the Navajo Nation may continue plant 
operations at NGS after December 22, 
2044 consistent with EPA approval.136 
Thus, the Navajo Nation may seek to 
operate NGS after 2044, however, EPA 
expects that operation of NGS after the 
owners cease conventional coal-fired 
generation would involve substantial 
modification to NGS and NGS would be 
required to meet all applicable 
regulatory and permitting requirements 
in existence at that time. To make this 
end date federally-enforceable, EPA is 
adding it as a requirement to the 
regulatory language in today’s final 
action. EPA is adding the regulatory 
language in the Final Rule under 40 CFR 
49.5513(j)(3)(iii) stating that by 
December 22, 2044, the owner/operator 
shall permanently cease operation of all 
coal-fired units at NGS. At its election, 
the Navajo Nation may continue plant 
operation at NGS after December 22, 
2044, consistent with EPA approval 
under the New Source Review program. 



Comment: Emissions under the TWG 
Alternative. 



One commenter stated that neither 
EPA nor TWG have provided a 
comprehensive technical analysis of the 
emissions that are possible under the 
TWG Alternative. The commenter 
asserted that it is EPA’s responsibility to 
provide an administrative record that 
contains comprehensive modeling and 
analysis for any BART proposal, but 
EPA left this critical component of the 
alternatives analysis undone. 



The commenter provided its own 
calculations of emissions under TWG 
Alternative A and B and compared 
those estimates with its own calculation 
of a NOX Cap and BART Benchmark, 
and concluded that cumulative 
emissions from possible scenarios under 
the TWG Alternative are not lower than 
its NOX Cap or BART Benchmark. 



Response: EPA disagrees with the 
comment that we have failed to provide 
a comprehensive technical analysis of 
the TWG Alternative. We also disagree 
with the assertion that our 
administrative record for this 
rulemaking is incomplete. As stated 
elsewhere in the RTC, EPA’s analysis of 
the TWG Alternative is consistent with 
the required analyses for alternatives to 
BART outlined in the RHR. 



The comment relies on a report 
prepared by Nathan Miller and Ranijit 
Sahu (Miller/Sahu) for the commenter 
contending that EPA’s evaluation of the 
TWG Alternative is incorrect. But the 
report changes the central inputs 
underlying our calculations for BART 
and the TWG Alternative. The specific 
technical reasons that we disagree with 
the inputs that Miller/Sahu changed 
(e.g., NOX emissions limit achievable 
with SCR, heat input values from 
baseline period, annual vs. 30-day 
emission rates) are explained in detail 
in section 8.5 of the RTC. 



Table 2 in the Miller/Sahu report 
depicts BART–1 as ‘‘EPA BART (No 
Corrections),’’ showing a value of 
379,152 tons of cumulative NOX 
emissions over 2009–2044 that is 
nowhere traceable to EPA’s 
documents.137 The Miller/Sahu report 
then makes several ‘‘corrections’’ to 
reach a value of 280,554 tons of NOX 
emissions. EPA has explained in detail 
why we disagree with each of the 
Miller/Sahu ‘‘corrections’’ in section 8.5 
of the RTC and references therein. For 
the reasons set forth in section 8.5, we 
also continue to disagree that our 
calculation of the BART Benchmark or 
the NOX Cap has relied on any incorrect 
inputs. 



Because we disagree with the 
‘‘corrections’’ and the values presented 
in the Miller/Sahu report, we also 
disagree with the conclusions of Miller/ 
Sahu that the TWG Alternative fails to 
satisfy our requirements for 
demonstrating an alternative is ‘‘better 
than BART’’. The commenter cannot 
change the fact that its alternative 
preferences on the inputs for calculating 
BART are just preferences by simply 
calling them ‘‘corrections.’’ 



Comment: Visibility modeling under 
the TWG Alternative. 



One commenter stated that the TWG 
Alternative distributes emissions over 
time very differently than BART: While 
BART would require NOX reductions 
within 5 years, the bulk of the 
reductions in the TWG Alternative 
might not come until the end of the 
2009–2044 period. The commenter 
stated that the additional analysis and 
modeling it conducted reveals that the 
TWG Alternative is likely substantially 
worse than BART. 



Response: As discussed elsewhere in 
this document, because emission 
reductions achieved under the TWG 
Alternative will have the same 
geographic distribution as emission 
reductions under BART, EPA disagrees 
that visibility modeling is required for 
our evaluation of the TWG Alternative. 



We note that the commenter provided 
its own visibility modeling and EPA 
disagrees with methodologies used and 
conclusions drawn by the commenter. 



The Miller/Sahu Report compared 
anticipated visibility impacts from the 
TWG Alternative against the anticipated 
visibility impacts based on its own 
preferences for the NOX Cap and BART 
Benchmark. Although the commenter 
asserts that its analysis shows that 
visibility under the TWG Alternative is 
substantially worse than under its 
preferences for the BART Benchmark 
and NOX Cap, their analysis also shows 
that when the TWG Alternative is 
compared to the BART Benchmark and 
NOX Cap as proposed by EPA, the TWG 
Alternative scenarios it explored that 
meet the 2009–2044 and 2009–2029 
NOX Caps (as applicable) generally 
result in lower or comparable visibility 
impacts as BART.138 



EPA conducted visibility modeling to 
compare TWG Alternatives A1, A2, and 
A3 in 2019 and 2030 against the BART 
Benchmark.139 As indicated by 
commenters, other possibilities exist 
beyond the scenarios for the TWG 
Alternatives we considered explicitly in 
our Supplemental Proposal. EPA has 
stated elsewhere that we need not 
consider potential emissions under all 
possible scenarios in setting the NOX 
Cap, but must verify that NGS can 
reasonably be expected to comply with 
2009–2044 NOX Cap under the various 
constraints imposed under the TWG 
Alternatives (i.e., closure, curtailment, 
and a secondary 2009–2029 NOX cap). 
However, EPA explored two other 
possibilities under TWG Alternative A3 
that included reducing capacity on all 
three units equally or reducing capacity 
on two units and installing SCR on the 
two units that operate at reduced 
capacity.140 EPA did not include those 
two additional possibilities under TWG 
Alternative A3 in our visibility 
modeling analysis because those 
scenarios do not reduce emissions 
sufficiently to meet the 2009–2044 NOX 
Cap. 



Our visibility modeling of the TWG 
Alternatives compared to our proposed 
BART determination shows that, as 
expected, during the approximate 10- 
year period between 2019 and 2030, the 
visibility impacts of NGS under the 
TWG Alternatives are higher than the 
visibility impacts of NGS under BART. 
After 2030, when NGS achieves 
additional emission reductions through 
compliance with a limit of 0.07 lb/
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141 EPA expects that if the Navajo Nation elects 
to operate NGS after the owners have ceased 
conventional coal-fired generation, this would 
likely involve substantial modifications to NGS and 
NGS would be subject to all applicable regulatory 
and permitting requirements in existence at that 
time. 



MMBtu on two units, our modeling 
indicates that the visibility impacts 
under the TWG Alternatives are 
comparable to or lower than visibility 
impacts under BART (see RTC for 
further detail). These results are not 
surprising and mirror the comparative 
reduction in NOX emissions under the 
TWG Alternatives and the BART 
Benchmark over time, showing greater 
overall visibility improvement under 
the TWG Alternative than under the 
BART Benchmark. 



As noted elsewhere in the RTC, EPA 
is including as part of the TWG 
Alternative, in the regulatory language 
in the Final Rule, a provision consistent 
with the TWG Agreement that the 
operator of NGS permanently cease 
conventional coal-fired generation by 
the end of 2044. Thus, under the TWG 
Alternative, the visibility impact of NGS 
is likely to be zero or near zero in 2045 
and thereafter.141 Under BART, there 
would be no commitment or enforceable 
requirement to close after 2044, 
therefore, visibility impacts of NGS at 
all 11 Class I areas would be expected 
to continue in 2045 and thereafter. 



Comment: Economic Impacts of the 
TWG Alternative. 



The Hopi Tribe expressed concern 
that EPA did not assess the potential 
economic impacts of the TWG 
Alternative to the Hopi Tribe. The 
commenter opined that EPA recognized 
the significance of NGS to the Hopi 
Tribe in its analysis under Factor 2. 
Because the TWG Alternative includes 
closure of at least one unit in 2019, and 
EPA did not address the potential 
economic impacts of partial closure of 
NGS on the Hopi Tribe, the commenter 
contended that the Agency has not 
complied with the RHR and BART 
Guidelines. The Hopi Tribe noted that 
in the event capacity is reduced at NGS 
under the Supplemental Proposal, the 
amount of coal and water purchases 
from the Tribe would decrease leading 
to a decrease in income to the tribe from 
the sale of these. The commenter also 
stated that the Supplemental Proposal is 
not as effective in improving air quality 
and visibility for the Hopi Reservation. 
Extending the timeframe during which 
NGS can continue to operate without 
SCR or an equivalent technology would 
cause a continued air quality burden on 
the Hopi Tribe. 



Response: EPA recognizes that the 
TWG Alternative, which includes 



closure of one unit at NGS or equivalent 
curtailment of operation, may change 
the royalties and other payments related 
to coal and water that are paid to the 
Hopi Tribe. Although EPA evaluated 
cost-effectiveness and affordability of 
the options in our analysis of BART 
controls, we disagree that we must also 
conduct an economic impact analysis 
for alternatives to BART. The BART 
Guidelines provide little guidance on 
the evaluation of alternatives to BART 
and the RHR does not require an 
analysis of economic impacts of BART 
Alternatives. EPA’s evaluation of 
potential impacts to tribes in our 
analysis of BART controls was used to 
inform our government-to-government 
consultation with tribes and is 
consistent with BART. In addition, we 
have held numerous government-to- 
government consultation meetings with 
tribes to discuss NGS during this 
rulemaking. EPA continues to recognize 
the issues and concerns of tribes located 
in Arizona regarding NGS and is 
committed to continuing to work with 
our federal partners and the tribes 
through the Joint Federal Agency Work 
Group on NGS to help address these 
issues. 



The Hopi Tribe also expressed 
concern that the TWG Alternative is less 
effective than BART at improving air 
quality and visibility on the Hopi 
Reservation. EPA notes that the purpose 
of the RHR is to reduce visibility 
impairment at Class I areas; however, 
EPA disagrees that the TWG Alternative 
is less effective than BART. Although 
the timeframe for implementation of the 
TWG Alternative (new reductions in 
2019 and 2030) is longer than the 
timeframe for BART (in 2019), we note 
that BART would only reduce emissions 
of NOX, whereas the TWG Alternative, 
in 2019, would also reduce emissions of 
SO2, PM, CO2, and hazardous air 
pollutants as a result of the closure of 
one unit (or equivalent curtailment). 



Comment: Support for some changes 
EPA made to the TWG Agreement in the 
Supplemental Proposal. 



The TWG noted that there were 
several differences between Appendix B 
to the TWG Agreement and EPA’s 
Supplemental Proposal of the TWG 
Alternative. The commenters expressed 
support for some of the differences, and 
expressed concern with others. One 
commenter agreed with the 
methodology that EPA used to calculate 
the 2009–2044 NOX Cap of 494,899 
tons. 



The commenter supported the 
additional requirement to report annual 
heat input, although this information is 
already reported through the Acid Rain 
Program. However, the commenters 



requested that additional time be 
provided to ensure that the data 
submitted in the annual report are 
consistent with the data that the NGS 
operator submits to the Clean Air 
Markets Database (CAMD), in the 
annual emission inventory, and in the 
greenhouse gas (GHG) report required 
by 40 CFR part 98, which are not due 
until March 31st. 



Response: EPA recognizes that the 
TWG supports some of the changes EPA 
made to Appendix B to the TWG 
Agreement, including EPA’s revisions to 
the 2009–2044 NOX Cap and the 
requirement to report annual heat input. 
EPA agrees that it is reasonable to 
require the timeframe for the reporting 
requirements under BART to generally 
be more consistent with other reporting 
requirements. Therefore, EPA is revising 
the regulatory language accordingly. 



Comment: Suggested addition to 
§§ 49.5513(j)(4)(iv)(A) and (B). 



The TWG requested that EPA clarify 
the scope and content of the title V 
permit revision that is necessary to 
incorporate elements of the BART 
alternative by adding the language from 
Appendix B of the TWG Agreement to 
the requirements of the TWG 
Alternative. 



Response: EPA did not include the 
language from the TWG Agreement 
related to the title V (part 71) operating 
permit in the regulatory language in our 
Supplemental Proposal because the title 
V (part 71) regulations require that the 
operating permits include all applicable 
requirements, which for NGS would 
include the permit limits that exist in its 
PSD permit (i.e., the limit of 0.24 lb/
MMBtu when operating with LNB/
SOFA) as well as the final requirements 
in this FIP (e.g., the limit of 0.07 lb/
MMBtu on two units in 2030). 
Therefore, a specific requirement in the 
FIP that directs the operating permit to 
incorporate applicable requirements is 
not necessary. However, to the extent 
the TWG requests consistency with the 
language in the TWG Agreement, 
although EPA considers it unnecessary, 
EPA will amend § 49.5513(j)(4)(iii) as 
suggested by the commenter. 



We further note that in the proposed 
regulatory language in our 
Supplemental Proposal, EPA 
inadvertently did not specify an 
averaging period for the emission limits 
under the TWG Alternative Operating 
Scenarios (§ 49.5513(j)(3)). Therefore, 
EPA is adding to the regulatory language 
that emission limits apply over a rolling 
average of 30 boiler operating days, to 
40 CFR § 49.5513(j)(3), (j)(3)(i)(A)(2), 
(j)(3)(i)(B)(3), and (j)(3)(i)(C)(2). 



Comment: Another suggested addition 
to §§ 49.5513(j)(4)(iv)(A) and (B). 
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The TWG stated that the 
Supplemental Proposal specified a 
short-term NOX limit of 0.07 lb/MMBtu 
for TWG Alternative A, but not for 
Alternative B as was included in the 
TWG Agreement. 



Response: EPA agrees that if the 
owners of NGS elect to install SCR in 
order to comply with the applicable 
NOX Caps under TWG Alternative B, 
then it is useful to specify the emission 
limit that would apply. Although the 
limit of 0.07 lb/MMBtu (on a rolling 
average basis of 30 boiler operating 
days) would apply under TWG 
Alternatives A1, A2, A3, or B, EPA 
notes that the operator of NGS may need 
to operate SCR at an emission rate that 
is lower than 0.07 lb/MMBtu depending 
on their compliance with the NOX Cap, 
but the addition of this provision would 
prohibit emissions of NOX, when 
operating with SCR, to exceed 0.07 lb/ 
MMBtu (on a rolling average basis of 30 
boiler operating days). EPA will amend 
the regulatory text accordingly. 



Comment: Omitted ownership 
outcome. 



The TWG stated that the EPA 
described the NGS ownership outcomes 
in a manner that is different from the 
scenarios outlined in the TWG 
Agreement. The commenter indicated 
that the ownership outcomes appear to 
be consistent, except that one potential 
outcome was omitted—the scenario in 
which one or more of the existing NGS 
Participants (LADWP or NV Energy) 
remain in NGS, which would trigger 
Alternative B. 



Response: EPA agrees that we 
inadvertently omitted from 
§ 49.5513(j)(3)(ii)(D) the potential 
scenario where one or both of the 
Departing Participants (i.e., LADWP or 
NV Energy) do not exit NGS as 
expected. EPA is updating the language 
to incorporate the omitted ownership 
possibility. 



Comment: Describe details of TWG 
Agreement more fully in the preamble to 
the Final Rule. 



The TWG expressed concern that EPA 
only briefly described the elements of 
the TWG Agreement in the 
Supplemental Proposal. One member of 
the TWG asserted that the limited 
discussion does not accurately present 
the provisions of the Agreement as it 
relates to clean energy economic 
development for affected Tribes, the 
rigorous development and consideration 
of clean energy alternatives to NGS, 
mitigation of CO2 emissions, and Local 
Benefit Fund to address concerns of the 
public in the vicinity of NGS and the 
Kayenta-Black Mesa Mine Complex. 
Should EPA proceed with this 
alternative in the Final Rule, the 



commenter requested that the Agency 
fully describe the key elements in the 
preamble to the Final Rule. 



Response: EPA acknowledges that the 
TWG Agreement contains additional 
provisions that will be beneficial to the 
tribes in the area and to the 
environment. However, EPA does not 
consider it appropriate to provide a 
detailed discussion of these additional 
provisions of the TWG Agreement in 
our Final Rule. EPA was not a signatory 
to the TWG Agreement and did not 
participate in the TWG Stakeholder 
group. The TWG Agreement speaks for 
itself and the participants and 
signatories are the appropriate entities 
to interpret the provisions of the TWG 
Agreement. EPA is finding that it is 
necessary or appropriate to regulate 
NOX emissions from NGS to reduce 
visibility impairment at the GCNP and 
10 other Class I areas. The other 
measures described by the commenter 
are outside the scope of our authority 
for this action. Therefore, EPA is 
declining to provide any further 
discussion of the provisions in the TWG 
Agreement that go beyond addressing 
regional haze concerns associated with 
NOX emissions from NGS. 



The comment also requests EPA to 
add certain language to the Final Rule. 
Specifically, the comment asks EPA to 
add: ‘‘Nothing in this final rule shall 
preclude the NGS Participants from 
seeking to obtain greenhouse gas 
emission reduction credits, or similar 
commodities associated with activities 
committed to in the TWG Agreement, 
under any Federal or State law or policy 
to the extent permitted under such 
applicable law or policy.’’ 



EPA is also declining to add the 
requested language to our Final Rule. 
EPA is not exercising any authority in 
this action other than implementing the 
BART provisions in CAA section 169A 
and the RHR, through our discretion in 
the TAR. It would be inappropriate in 
this action to take any position on the 
future use or regulation of GHG 
emission reductions or ‘‘similar 
commodities.’’ 



Comment: TWG Alternative meets 
Reasonable Progress requirements. 



One member of the TWG stated that 
the TWG Alternative was intended to 
meet not only BART requirements, but 
also reasonable progress requirements 
applicable to NGS through 2044. The 
commenter requested that EPA 
acknowledge, in the preamble to the 
Final Rule, that the TWG Alternative 
satisfies both the BART and reasonable 
progress requirements of the CAA 
through 2044. 



Response: Today’s final rule 
addresses the NOX BART requirements 



of the RHR for NGS. We have not 
considered whether the TWG 
Alternative meets the reasonable 
progress requirements for NGS. We note 
that EPA has not made any finding 
pursuant to 40 CFR 49.11(a) that it is 
necessary or appropriate at this time to 
promulgate a FIP to meet the reasonable 
progress or other requirements under 
the RHR. The requirement for states to 
develop reasonable progress goals and 
long-term strategies to achieve those 
goals is set out in CAA section 169A 
and 40 CFR 51.308(d). There is no 
requirement that EPA address these 
requirements for sources on the Navajo 
Nation unless EPA makes a 
determination that it is necessary or 
appropriate for EPA to do so. 



Comment: Delete requirement to keep 
records of maintenance. 



One member of the TWG requested 
that EPA delete the requirement that the 
NGS operator keep records of all major 
maintenance activities that occur at 
NGS. According to the commenter, the 
existing title V permit, which requires 
that the operator maintain and operate 
emission control equipment in a manner 
that is consistent with good engineering 
practices to keep emissions at or below 
applicable emissions limitations, 
provides sufficient assurance that 
emission control equipment will be 
operated and maintained in accordance 
with best practices. 



Response: EPA is deleting the 
requirement proposed under 
§ 49.5513(j)(7)(vi) to require the operator 
of NGS to keep records of all major 
maintenance activities at NGS because 
records of major maintenance activities 
are not needed for demonstrating 
compliance with the 2009–2044 or 
2009–2029 NOX Caps or other 
provisions of the TWG Alternative. 



Comment: Require recordkeeping for 
the life of the plant. 



One commenter indicated that the 
requirement to maintain records for 5 
years is insufficient and inappropriate 
for the compliance schedule associated 
with NGS and recommended that 
records be maintained from 2009 
through the remaining operating life of 
the plant. 



Response: EPA agrees that because the 
operator of NGS must ensure 
compliance with the 2009–2044 NOX 
Cap, the operator of NGS should also 
maintain records for the life of the 
facility to demonstrate compliance with 
the TWG Alternative. In the regulatory 
language in our Final Rule, EPA is 
amending § 49.5513(j)(7) to require the 
owner or operator of each unit to 
maintain records, as required under 
§ 49.5513(j)(7)(i) to (vi), until the earlier 
of December 22, 2044 or the date that 
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142 At the request of the TWG, at their kick-off 
meeting, EPA presented a summary of our Proposed 
Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was 
generally the same presentation EPA provided to 
other stakeholders. See document 0033 in the 
docket for the rule. 



143 See document number 0122 in the docket for 
this rule. 



144 See document number 0182 and 0186 in the 
docket for this rule. 



145 At the request of the TWG, at their kick-off 
meeting, EPA presented a summary of our Proposed 
Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was 
generally the same presentation EPA provided to 
other stakeholders. See document 0033 in the 
docket for the rule. 



the owners cease conventional coal- 
fired operation of all units at NGS. 



Comment: Concern that affected 
parties were excluded from TWG. 



Numerous commenters expressed 
frustration that all affected parties were 
not included in the development of the 
TWG Alternative. The Hopi Tribe noted 
that they have a Generating Performance 
Agreement with SRP that should have 
mandated their involvement. The White 
Mountain Apache Tribe also noted that 
it was not party to the TWG Agreement. 
Another commenter noted that 
Executive Order (EO) 13175 requires 
that all tribal nations be consulted on 
these types of regulations, and asserted 
that EPA and DOI violated this EO. 
Another commenter argued that the 
TWG did not include grassroots 
organizations and discouraged their 
participation in TWG public forums. 



One commenter stated that the EPA 
did not give the public enough time to 
comment on the TWG Alternative before 
proposing approval of it and, on that 
basis, demanded that the EPA withdraw 
its proposed approval. The commenter 
added that the TWG Agreement assumes 
that the Hopi will support the Kayenta 
Mine Lease extension when it expires in 
2025, but the Hopi have yet to discuss 
the extension with the 12 Hopi 
independent villages, which is a 
requirement in the Hopi Constitution. 
Furthermore, the commenter noted that 
the TWG Agreement ignores the 
requirement of completing an EIS and 
ROD before the NGS site lease with the 
Navajo Nation expires in 2019. The 
commenter argued that DOI’s signing of 
the TWG Agreement, without the 
fulfillment of these requirements, 
violates NEPA. The commenter added 
that in 1989, the Hopi Tribe rejected the 
Draft Kayenta Mine-Black Mesa Mine 
EIS in its entirety, and implied that the 
decision to accept the TWG proposal 
could compromise EPA’s final decision. 



Response: EPA recognizes that there 
are affected tribes and other 
stakeholders that were not invited to 
participate in the Technical Work 
Group. EPA was not involved in the 
formation of the TWG and not involved 
in any meetings or discussions of the 
TWG.142 As discussed in section 10.0 of 
the Response to Comments document, 
consistent with Executive Order 13175: 
Consultation and Coordination with 
Indian Tribal Governments, EPA 
consulted with tribes early and regularly 



during the development of this 
rulemaking for NGS. We note that the 
Regional Administrator for Region 9 
spoke with Chairman of the Hopi Tribe, 
LeRoy Shingoitewa, on September 13, 
2013 about the TWG Alternative and 
notified elected leaders or legal counsel 
for five tribes when EPA signed the 
Supplemental Proposal. EPA also held 
individual and joint consultation 
meetings with tribal leaders in Phoenix, 
Arizona on December 9 and 10, 2013. 



EPA disagrees that we did not provide 
the public enough time to review the 
TWG Alternative. EPA posted the TWG 
Alternative to the public docket on July 
26, 2013, the same day it was submitted 
to EPA.143 EPA reviewed the TWG 
Alternative and on September 25, 2013, 
signed a Supplemental Proposal that put 
forth the TWG Alternative as an 
additional better than BART alternative 
for public comment. On October 22, 
2013, the Supplemental Proposal was 
published in the Federal Register.144 
The public had nearly six months to 
review the TWG Agreement and 
Alternative as submitted to EPA and 
approximately three months to review 
and comment on EPA’s Supplemental 
Proposal. EPA also notes that EPA’s 
rulemaking is not subject to NEPA. 



Comment: EPA’s relationship to the 
TWG is confusing. 



The White Mountain Apache Tribe 
stated that although EPA stated it was 
not involved in the Technical Work 
Group, EPA was a signatory of the ‘‘Joint 
Federal Agency Statement Regarding 
Navajo Generating Station,’’ the scope of 
which includes numerous elements that 
reference EPA’s commitments, along 
with the Departments of the Interior and 
Energy, in relation to NGS. The 
commenter suggests that EPA was 
involved in a legal triangulation with 
the TWG signatories and that such 
action is an extra-jurisdictional exercise 
by EPA, to which the Tribe does not 
consent. The commenter concludes that 
the Tribe cannot consider the TWG 
Alternative unless its published form is 
changed by EPA to fully disentangle the 
proposal from the signatory group and 
all non-BART Agreement terms, and 
additional public comment is thereafter 
allowed. 



Response: We disagree that the Joint 
Federal Agency Statement Regarding 
Navajo Generating Station indicates that 
EPA was involved in the TWG. The 
Joint Federal Agency Statement was 
signed by the Administrator of EPA and 
the Secretaries of the Interior and 



Energy on January 4, 2013. Among other 
things, that document acknowledged 
that each of the three federal agencies 
has an interest in the operation of NGS 
and set forth the goals of the agencies 
with respect to NGS and energy 
production in the region served by NGS. 



Although EPA clearly has an interest 
in reducing the visibility impacts of 
NGS, EPA was not part of the TWG. 
EPA did not participate in any of the 
substantive discussions and 
negotiations of the TWG. Two 
representatives of EPA attended the 
beginning of the first meeting of the 
TWG but only to present a summary of 
EPA’s February 5, 2013 Proposed 
Rule.145 After the initial meeting, EPA 
was not involved with the TWG until 
the TWG Agreement was completed. As 
such, EPA disagrees with the 
commenter that EPA is ‘‘entangled’’ 
with the TWG. 



The TWG was not primarily 
composed of federal agencies. The TWG 
had two Tribes (Gila River Indian 
Community and the Navajo Nation), two 
environmental organizations 
(Environmental Defense Fund and 
Western Resource Advocates), two 
Arizona utilities (CAWCD and SRP) and 
DOI. Appendix B of the TWG 
Agreement contains provisions relating 
to BART but there were several other 
provisions of the TWG Agreement that 
are beyond the scope of BART and are 
not part of EPA’s rulemaking in this 
action. 



For all the above reasons, EPA does 
not agree with the assumption 
underlying the comment that the White 
Mountain Apache Tribe ‘‘cannot 
consider the TWG Alternative unless its 
published form is changed by EPA to 
fully disentangle the proposal from the 
signatory group and all non-BART 
Agreement terms.’’ EPA does not agree 
that any further public comment is 
warranted. 



K. Other BART Alternatives 
Comment: Suggested BART 



Alternative from EarthJustice. 
Despite its objections to the proposed 



BART alternatives, one commenter 
suggested an alternative that includes 
(1) an enforceable requirement that one 
NGS unit shut down by 2020 and (2) an 
enforceable requirement that the 
remaining two units install SCR and 
meet a NOX emission limit of 0.065 lb/ 
MMBtu by the beginning of 2020. The 
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commenter recognized that other 
alternatives may exist, but asserted that 
for any alternative to comply with the 
minimum legal requirements, it must 
produce better visibility outcomes in 
Class I areas than BART and 
demonstrate that it does so through the 
use of visibility modeling. 



Response: Neither the BART 
requirements nor the provisions in the 
RHR governing alternatives to BART 
requires that BART sources cease 
operation. As such, EPA does not 
consider it appropriate for the Agency to 
require the shutdown of one unit of 
NGS by 2020 absent the consent of the 
owners. Regardless of whether the 
suggested alternative would provide for 
earlier and greater visibility 
improvement, it is not an option at this 
time. As explained in this rulemaking, 
the TWG Alternative does comply with 
the legal requirements for BART 
alternatives. 



Comment: Suggested BART 
Alternative from CAP NIA Users: New 
controls should not be required until 
after 2030. 



One commenter presented a table 
purporting to show EPA’s calculations 
of the NOX caps that would apply for a 
range of potential BART emission 
limits: 0.055, 0.06, 0.07, and 0.15 lb/
MMBtu. According to the commenter, 
the NOX cap that would apply under 
limits of 0.06 and 0.07 lb/MMBtu would 
exceed the proposed 2009–2044 NOX 
CAP by 2.5 and 7.5 percent, 
respectively. The commenter asserted 
that these differences would have 
imperceptible impacts on visibility and 
that, therefore, the use of the NOX cap 
based on a limit of 0.055 lb/MMBtu 
unduly constrained TWG Alternative A 
and resulted in an unwarranted 
requirement to install SCR on two NGS 
units by 2030, which would impose 
inequitable compliance costs on 
agricultural water users. The commenter 
stated that a NOX cap based on a BART 
limit of 0.06 or 0.07 lb/MMBtu would be 
very similar to the proposed 2009–2044 
NOX Cap, but would provide enough of 
an incremental increase to add 3 years 
of additional compliance flexibility for 
the installation of SCR on two units. 



The same commenter also stated that 
based on the 2009–2044 NOX Cap as 
proposed in the Supplemental Proposal, 
TWG Alternative A contains unused 
‘‘headroom’’ that renders the operation 
of SCR by 2030 unnecessary. According 
to the commenter, TWG Alternative A 
has the effect of forcing NOX emissions 
to a level that is at least 33,000 tons 
below the NOX cap, which the 
commenter believes makes the 
requirement to install and operate SCR 
by 2030 artificially stringent and 



unnecessary, and therefore arbitrary and 
capricious. The commenter indicated 
that the headroom under TWG 
Alternative A1 would yield more than 6 
years of additional compliance 
flexibility for the operation of SCR, and 
TWG Alternatives A2 and A3 would 
yield more than 3 years. The commenter 
concluded that EPA should revise the 
TWG Alternatives to provide the 
maximum amount of compliance 
flexibility for installation of SCR on 
NGS so as to not unnecessarily impose 
costs on NIA water users. 



Response: EPA disagrees with the 
assertion that new controls should not 
be required until after 2030. As stated 
previously, the TWG Agreement was a 
negotiated agreement, submitted to EPA, 
representing diverse interests. EPA 
evaluated the TWG Alternative to 
determine whether it was consistent 
with our framework for better than 
BART alternatives. Thus, although a few 
commenters may believe that the 
timeframes for compliance in the TWG 
Alternative are too stringent, the TWG 
Alternative is consistent with our 
proposed framework and it is consistent 
with the level of control in Appendix B 
to the TWG Agreement, which the 
operator and owners of NGS, as well as 
CAP, two tribes and two environmental 
organizations, have determined is 
acceptable. 



As stated elsewhere in the RTC, we 
disagree with the assertion that BART 
for NGS is an emission limit associated 
with SNCR (0.15 lb/MMBtu) or a less 
stringent limit associated with SCR 
(0.06 or 0.07 lb/MMBtu). Therefore, the 
additional time for compliance 
suggested by the commenters using 
higher BART Benchmarks or NOX Caps 
is not appropriate. The commenters 
further assert that NGS could comply 
with a limit of 0.07 lb/MMBtu in 2032 
and 2033 and still maintain total 
emissions below the 2009–2044 NOX 
Cap. EPA disagrees with commenters 
that the ‘‘unused headroom’’ warrants 
additional time to comply with the limit 
of 0.07 lb/MMBtu. The emission 
estimates that EPA presented in our 
Supplemental Proposal for the TWG 
Alternative involved projecting future 
emissions to 2044 based on average heat 
input at NGS over 2001–2008. Heat 
input in the future is expected to be 
variable and could possibly remain 
higher than average over an extended 
period of time, significantly affecting 
the total flexibility or compliance 
margin. EPA’s analysis was provided 
simply to assess whether operation 
consistent with the requirements under 
each TWG Alternative (A1–A3) could 
reasonably be determined to maintain 
emissions below the 2009–2044 NOX 



Cap and were not intended to represent 
actual year-by-year emissions in the 
future. Thus, the ‘‘unused headroom’’ is 
theoretical and could be smaller or 
larger than cited by the commenters. 



L. Other Comments 
Comment: Disproportionate impacts 



to tribes. 
The Tonto Apache Tribe and the San 



Carlos Apache Tribe commented that 
both the original BART proposal and the 
proposed TWG Alternative are contrary 
to the obligations of the United States 
and its trust responsibilities to Indian 
Tribes under CAP. The commenters 
stated that both regulatory programs 
would have disproportionate impacts on 
tribes with CAP contracts. The 
commenters noted that environmental 
quality is of utmost importance to the 
tribes, but that clean air is the 
responsibility of all citizens. Therefore, 
the commenters assert that because the 
United States owns 24.3 percent of NGS, 
the costs of compliance for that 24.3 
percent share should be shared among 
all American people, who will benefit 
from cleaner air. The commenters urged 
EPA to develop an alternative regulation 
that does not place additional burden on 
Indian Tribes. 



Response: EPA agrees that our 
proposed BART determination and the 
TWG Alternative will impact tribes with 
CAP water contracts. We note that the 
Joint Federal Agency Statement on NGS 
reflects the U.S. Government’s 
recognition of its responsibilities related 
to NGS and trust responsibility to 
Indian tribes affected by NGS. 



Although EPA is finalizing a BART 
Benchmark for NGS, the regulatory 
requirements of this Final Rule will 
include only the requirements and 
compliance timeframes for the TWG 
Alternative as proposed in our 
Supplemental Proposal. Under the TWG 
Alternative, emission reductions at NGS 
would be achieved in phases, including 
closure of one unit or the equivalent in 
2019, and compliance with an emission 
limit achievable with SCR in 2030. We 
note that the closure of one unit was 
possible because of the planned 
divestment of LADWP and NV Energy 
from NGS by 2019. Because LADWP 
and NV Energy are unrelated to CAP, 
EPA does not expect substantial 
compliance costs to be borne by 
Reclamation (and thus, tribes or other 
CAP water users) due to the first phase 
of emission reductions at NGS in 2019. 
EPA further notes that the 2030 
compliance date for meeting an 
emission limit achievable with SCR on 
two units at NGS is approximately 16 
years from the present day. As stated 
elsewhere in the RTC, the requirements 
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under BART and the TWG Alternative 
include emission limits, rather than 
technology requirements. Thus, 16 years 
from now, although SCR will be capable 
of meeting the emission limit, other 
technologies or options may become 
available for the operator of NGS to 
more cost-effectively meet the NOX 
emission limit of 0.07 lb/MMBtu. 



EPA recognized the potential impacts 
to tribes of our proposed BART 
determination and sought ways to 
provide flexibility and a framework for 
affected stakeholders to develop 
alternative approaches to BART. EPA 
has determined that the TWG 
Alternative achieves greater emission 
reductions than would otherwise be 
achieved under our BART 
determination, while providing 
additional time for compliance. This 
additional time allows the DOI, DOE, 
and EPA time to work with tribal 
stakeholders to identify and implement 
strategies for achieving the goals 
outlined in the Joint Federal Agency 
Statement on NGS. 



Comment: EPA lacks authority to 
regulate NGS 



Several commenters indicated that 
EPA overstepped its authority and 
stated that EPA’s proposal hinders the 
state’s ability to deal with 
environmental issues on a local level. 
One commenter stated that EPA’s 
regulations are an attack on free 
enterprise, and believes that the agenda 
of the current administration is to ban 
all coal-fired power plants regardless of 
the economic effect. 



Response: EPA disagrees that it has 
overstepped its regulatory authority and 
disagrees that any State has authority to 
regulate air pollution from sources 
located on the Navajo reservation. EPA’s 
authority to regulate NGS is established 
in sections 301(a) and 301(d)(4) of the 
CAA and the TAR. Section 301(d)(4) 
authorizes EPA to directly administer 
provisions of the CAA in Indian country 
under certain circumstances. The State 
of Arizona lacks authority to regulate air 
pollution sources located on the Navajo 
reservation. 



EPA disagrees that the regulations 
promulgated in this action, which are 
requirements consistent with the TWG 
Agreement, constitutes an attack on free 
enterprise. The TWG Alternative was 
submitted to EPA by a stakeholder 
group that had determined it was a more 
cost-effective approach to continuing to 
operate NGS than a prior proposal by 
EPA. EPA considered the direct costs of 
compliance in our five-factor BART 
analysis, and although not specifically 
required in the BART Guidelines, EPA 
also considered numerous indirect 
impacts and costs in our analysis of 



Factor 2. The comment provides no 
information other than conclusory 
statements that EPA failed to adequately 
consider the cost of compliance. EPA 
also disagrees that there is any agenda 
or effort to ban coal burning electricity 
generation. The TWG Agreement, as 
agreed upon by the members of the 
TWG, includes a provision that specifies 
continued operation of NGS as a 
conventional coal-fired power plant 
until 2044 when its lease with the 
Navajo Nation expires. Therefore, this 
rulemaking does not constitute a ban on 
burning coal. 



Comment: Lack of Consultation with 
Tribes. 



The Navajo Nation commented that 
EPA should improve communication at 
the start of any rulemakings to ensure 
that the Navajo Nation can provide 
meaningful information. The 
commenter said that even when the 
Agency develops supporting rule 
information like the RIA the Navajo 
Nation would like to be involved as it 
could impact the Nation. The 
commenter pointed out that EPA has 
known for decades that the Navajo 
Nation would be impacted by regulation 
of NGS and FCPP. The commenter 
quoted excerpts from Executive Order 
13175—Consultation and Coordination 
with Indian Tribal Governments and 
said that the standard for determining if 
a regulation has tribal implication is not 
whether it ‘‘impose[s] substantial direct 
compliance costs on tribal 
governments,’’ but rather a regulation 
has ‘‘substantial direct effects on one or 
more Indian tribes.’’ 



The Navajo Nation stated that it was 
not consulted during the development 
of the ANPR and indicated that in 
August of 2009, one day prior to the 
ANPR for NGS and FCPP, EPA made a 
courtesy call to the President of the 
Navajo Nation. The Navajo Nation 
believes that if early and meaningful 
consultation with the Nation had 
occurred this could have led to an 
adequate analysis of BART controls and 
careful examination of non-air quality 
impacts. 



The Gila River Indian Community 
expressed similar concerns regarding 
the lack of consultation. During a 
consultation on August 7, 2012, the 
commenter stated that it was their 
understanding that EPA would describe 
to the Community the proposed 
regulation prior to the rulemaking being 
issued. Instead, the commenter said, 
EPA called the night before issuing the 
rule, which the commenter said was 
inadequate and inconsistent with the 
expectations regarding consultation. 
The commenter also understood that the 
rule was to be proposed in September 



2012 but it was not proposed until 
January 2013 and in the meantime 
several stakeholders provided 
additional input to the Agency. 
However, the Community was not 
consulted during this time. In addition, 
the Community expects an explanation 
of the final rule after it is issued by EPA. 



The Hopi Tribe also commented on 
the lack of consultation and 
involvement of tribes in developing the 
regulation. The commenter submitted 
multiple letters to EPA indicating its 
concern about not being involved in the 
development of the rule or consulted 
but without providing pertinent 
information. In one of the letters, the 
commenter said that the government 
acknowledged the Hopi Tribe as a 
stakeholder and the intention to work 
with the Tribe; however, contrary to 
statements in the Joint Federal Agency 
Statement on NGS to work with tribes, 
the Hopi Tribe was not included in the 
TWG. 



The Hopi Tribe specifically indicated 
that it was denied information regarding 
the TWG Alternative and the 
development of the alternative, 
something the commenter pointed out is 
essential in order to provide relevant 
and useful comments to EPA. The 
commenter said that it has submitted 
two Freedom of Information Act (FOIA) 
requests to DOI, which included 
documentation related to NGS and 
information documenting DOI’s 
representation of the Hopi Tribe during 
the negotiation of the TWG Alternative. 
The commenter said that until it has the 
information requested via FOIA, it is not 
able to provide written comments on the 
TWG Alternative. 



The Hopi Tribe asserted that it is has 
been treated differently than other tribal 
stakeholders in the TWG Agreement. 
For example, the TWG Agreement states 
that SRP will advocate to EPA the 
Navajo Nation’s treatment as state (TAS) 
status. The Hopi Tribe indicated that the 
TWG Alternative protects the economic 
interests of the Navajo Nation and the 
Gila Indian Community but 
compromises the coal revenues of the 
Hopi Tribe and contains no mitigation 
measures for the significant and adverse 
economic impact. The Hopi Tribe 
indicated that it will be 
disproportionately and adversely 
affected by the reduced capacity at NGS. 



The Kaibab Band of Paiute Indians 
expressed similar concerns regarding 
the lack of involvement of Indian Tribes 
and demanded that EPA consider the 
requests of the Kaibab Paiute. The 
commenter referred to the TWG 
Agreement and requested that the 
Kaibab Paiute Indian Reservation 
receive $2.5 million of the $5 million 
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146 http://www.gpo.gov/fdsys/pkg/WCPD-2000-11- 
13/pdf/WCPD-2000-11-13-Pg2806-2.pdf. 



147 See listed item indicating consultation 
meeting on June 10, 2009 between Laura Yoshii, 
Acting Regional Administrator of EPA Region 9, 
and President Joe Shirley, Jr., of the Navajo Nation, 
to discuss moving forward on the ANPR for Four 
Corners Power Plant and NGS. See document titled 
‘‘2013_0109 Timeline of all tribal consultations on 
NGS.docx’’ in document number 0005 in the docket 
for this rule. 



148 See 74 FR 44313 at 44314 (August 28, 2009). 
149 See document titled ‘‘2013_0109 Timeline of 



all tribal consultation on NGS.pdf’’ in document 
number 0005 in the docket for the rule at and 
document titled ‘‘Updated Timeline of all Tribal 
Consultation on NGS_for Final Rule.pdf’’ in the 
docket for the rule. 



150 Id., and see, e.g., document 0008 in the docket 
for the rule. 



151 See page 25 and 26 of the TSD to the Proposed 
Rule, document 0014 in the docket for this rule. 



152 See document titled ‘‘Updated Timeline of all 
Tribal Consultation on NGS_for Final Rule.pdf’’ in 
the docket for the rule. 



153 Id. 
154 See comment numbers 0340, 0317, 0387, 0402, 



0419, and 0421 in the docket for the rule. 
155 See comment number 0440 in the docket for 



the rule. 
156 See document titled ‘‘2014_0107 EPA Letter to 



Chairman Honanie with Enclosure 1.pdf’’ in the 
docket for this rule. 



Local Benefit Fund designated for 
community projects within 100 miles of 
NGS (the reservation is 60 miles from 
NGS). Also, the commenter said that the 
TWG Agreement promotes the 
development of clean energy, and based 
on that provision of the agreement, the 
commenter requested a 250 MW solar 
farm. 



The Tohono O’odham Nation objected 
that a number of Indian nations that 
would be substantially affected by the 
rule were excluded from the TWG. The 
commenter noted that it is particularly 
concerned with maintaining CAP water 
delivery under whatever rule is 
finalized by EPA. 



Response: EPA understands the 
importance of NGS to numerous tribes 
located in Arizona and the importance 
of our trust responsibility to Indian 
tribes affected by NGS. As a result, we 
have attempted to ensure that these 
tribes were consulted throughout the 
rulemaking process. We respectfully 
disagree that there was a lack of 
consultation with tribes. 



EPA agrees with the Navajo Nation 
that Executive Order 13175 defines 
‘‘policies that have tribal implications’’ 
to refer to regulations or other actions 
that have substantial direct effects on 
one or more Indian tribes.146 We 
disagree that EPA’s discussion of direct 
compliance costs on tribal governments 
is not a correct standard for 
consideration and note that section 5(b) 
of EO 13175 further states that 



To the extent practicable and permitted by 
law, no agency shall promulgate any 
regulation that has tribal implications, that 
imposes substantial direct compliance costs 
on Indian tribal governments, and that is not 
required by statute . . . 



In our discussion of EO 13175, we 
included consideration of substantial 
direct compliance costs to tribal 
governments, as well as the broader 
consideration of substantial direct 
effects on one or more Indian tribes. We 
conclude that our proposed action on 
NGS will have tribal implications and 
may have substantial indirect effects on 
tribes, but will not impose substantial 
direct compliance costs on Indian tribal 
governments. We also conclude that this 
rule is appropriate under the CAA 
because NGS is a facility that is subject 
to BART. 



In our proposed rule, EPA provided a 
document that listed all written or 
telephone correspondence as well as 
consultation meetings between EPA and 
Tribes on NGS. Although the 
commenter suggests that EPA’s 
telephone call to the President of the 



Navajo Nation one day prior to the 
signature of the ANPR in August 2009 
was our first communication with the 
Nation on the subject, we note that the 
timeline includes a meeting between 
EPA and the Navajo Nation that 
occurred two months prior to the ANPR 
to discuss EPA’s plans to move forward 
on an ANPR related to our ongoing 
BART analyses for FCPP and NGS.147 
EPA further notes that the ANPR was 
not a proposed rule. The ANPR was an 
Advanced Notice of Proposed 
Rulemaking where we provided the 
public advance notice of our intention 
to develop rulemakings for FCPP and 
NGS. EPA included some initial 
analysis of two of the BART factors and 
stated that the ‘‘specific purpose of this 
ANPR is for EPA to collect additional 
information.’’ 148 Subsequent to the 
publication of the ANPR in the Federal 
Register on August 28, 2009, and prior 
to our proposed rule on NGS, EPA held 
four consultation meetings with tribes 
in 2009, eight consultation meetings 
with tribes in 2010, eight consultation 
meetings in 2011, and ten consultation 
meetings with tribes in 2012.149 Of these 
meetings, at least eight were held as 
group consultation sessions where all 
tribes in Arizona were invited to 
participate and were provided the 
opportunity to request individual 
consultation meetings as well.150 



The Navajo Nation, the Hopi Tribe, 
the Gila River Indian Community, the 
Tohono O’odham Nation, the Ak-Chin 
Indian Community, the Pascua Yaqui 
Tribe, the Fort McDowell Yavapai 
Nation, and the Yavapai-Apache Nation, 
and the Inter Tribal Council of Arizona 
submitted comments to EPA on the 
ANPR. EPA summarized and provided 
responses to comments received from 
tribal governments in the TSD for our 
proposed rule on NGS.151 The primary 
concerns expressed by the tribal 
governments related to the economic 
importance of NGS and the relationship 
of NGS with CAP and Indian Water 



Settlement Agreements. The Navajo 
Nation also commented on specific 
aspects of the five-factor analysis for 
BART, and the Hopi Tribe submitted an 
economic study it had commissioned 
that expresses concern that regulatory 
actions would force NGS to close. In our 
proposed rule and in our development 
of our proposed framework for BART 
Alternatives, including the credit for 
early installation of LNB/SOFA, EPA 
recognized the importance of NGS to 
tribes in Arizona, both in contributing to 
the economies of the Navajo Nation and 
Hopi Tribe, and in serving as a source 
of electrical power for CAP and a source 
of revenue to the Lower Colorado River 
Basin Development Fund, as related to 
water settlement agreements with 
numerous tribes in Arizona. Based on 
this recognition, EPA put forth 
additional options for greater flexibility 
in the compliance timeframe and 
invited stakeholders to develop and 
submit additional BART Alternatives to 
EPA for consideration. 



Following the publication of our 
proposed rule on February 5, 2013, EPA 
engaged in 17 consultation meetings 
with tribes prior to the January 2014 
close of the public comment period.152 
Of these meetings, at least two were 
held as group consultation sessions 
where all tribes in Arizona were invited 
to participate and were provided the 
opportunity to request individual 
consultation meetings as well.153 EPA 
received comment letters on our 
proposal and Supplemental Proposal 
from the Navajo Nation, the Gila River 
Indian Community, the Tohono 
O’odham Nation, the Ak-Chin Indian 
Community, the Tonto Apache Tribe, 
the San Carlos Apache Tribe, and the 
Kaibab Band of Paiute Indians.154 At the 
request of two tribes for additional time 
beyond January 6, 2014 to submit 
comments, EPA agreed that we would 
consider comments from tribal 
governments submitted after the close of 
the comment period. The White 
Mountain Apache Tribe submitted 
comments on February 5, 2014.155 In 
addition, in response to their request to 
EPA for information related to NGS, we 
provided responsive documents to the 
Hopi Tribe on January 7, 2014.156 As 
shown in additional correspondence, 
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157 See document titled ‘‘2014_0131 Letter from 
Chairman Honanie.pdf’’ and document titled 
‘‘2014_0206 EPA Response to Chairman Honanie_
Hopi Tribe.pdf’’ in the docket for this rule. 



158 The EPA policy on Consultation and 
Coordination with Indian Tribes is posted on the 
following Web site: http://www.epa.gov/tribal/
consultation/consult-policy.htm. 



159 See Appendix A (List of Written Comments) 
to the RTC and the docket for this rulemaking. 



the Hopi Tribe requested additional 
time to submit comments, and EPA 
again agreed to consider late comments 
from the Hopi Tribe.157 EPA did not 
receive any further comments from the 
Hopi Tribe. 



Several tribes also expressed concern 
that the Technical Work Group included 
only two tribes, the Navajo Nation and 
the Gila River Indian Community, and 
excluded numerous other tribes that 
also have a significant economic interest 
in NGS. EPA recognizes that many 
tribes were not included in the 
development of the TWG Agreement. 
EPA was not involved in the formation 
of the TWG or any of the negotiations 
between the members of the TWG in 
developing the TWG Agreement. In 
addition, our evaluation of the TWG 
Agreement was for the sole purpose of 
determining whether Appendix B to the 
TWG Agreement meets our framework 
for a ‘‘better than BART’’ Alternative. 
Therefore, although EPA agrees that 
many tribes have economic interest in 
NGS and CAP, EPA does not have any 
role in the distribution of funds 
described in the TWG Agreement. 



Based on numerous consultation 
meetings between high-level officials 
from EPA and elected tribal leaders, 
beginning in 2009 and extending into 
2013, and our development of flexible 
options for BART Alternatives in 
response to comments from tribes, EPA 
considers our consultation on NGS to be 
consistent with EO 13175 and EPA’s 
policy to engage in early and 
meaningful consultation with tribes.158 
EPA will provide notification of our 
Final Rule, in writing, to all tribal 
governments that submitted comments 
to EPA on our Proposed Rule or 
Supplemental Proposal and will provide 
our written responses to their specific 
comments. All written correspondence 
from tribal governments to EPA 
regarding NGS and our proposed BART 
determination is available in the docket 
for this rulemaking.159 



V. Summary of Final Action 



On February 5, 2013, EPA issued a 
proposed BART analysis of NOX 
controls at NGS. Based on that analysis, 
EPA proposed a NOX emission limit of 
0.055 lb/MMBtu for all three units 
within five years of a Final Rule. Our 



proposed rule also set out a framework 
for evaluating BART alternatives at 
NGS. EPA proposed a ‘‘better than 
BART’’ alternative (Alternative 1), 
consistent with this proposed 
framework, requiring compliance with a 
NOX emission limit of 0.055 lb/MMBtu 
on one unit per year in 2021, 2022, and 
2023. EPA invited stakeholders to 
submit additional alternatives, 
consistent with our proposed framework 
for ‘‘better than BART’’ alternatives, to 
EPA for consideration. 



On July 26, 2013, a stakeholder group, 
known as the TWG, submitted an 
agreement among seven diverse entities 
(TWG Agreement) that included an 
additional BART alternative (Appendix 
B to the TWG Agreement). In general, 
this alternative includes closure of one 
unit at NGS, or curtailment of net 
generating capacity by an equivalent 
amount, in 2019 and compliance with 
an emission limit of 0.07 lb/MMBtu on 
two units at NGS in 2030. The TWG 
Agreement also included a provision 
requiring the owners of NGS to cease 
conventional coal-fired generation at 
NGS by the end of 2044. EPA 
independently evaluated Appendix B to 
the TWG Agreement to determine 
whether it complied with the framework 
we put forth in our Proposed Rule, as 
well as the statutory and regulatory 
requirements in the CAA and the RHR. 



On October 22, 2013, EPA published 
a Supplemental Proposal. Our 
Supplemental Proposal contained a 
detailed evaluation of Appendix B to 
the TWG Agreement along with a 
discussion of our legal rationale for 
proposing to approve requirements 
consistent with the TWG Agreement as 
a ‘‘better than BART’’ alternative. Our 
Supplemental Proposal and this Final 
Rule refer to our regulations that are 
generally consistent with Appendix B to 
the TWG Agreement as the ‘‘TWG 
Alternative.’’ The Supplemental 
Proposal (i.e., the TWG Alternative) 
included regulatory requirements to 
achieve substantial NOX reductions over 
time, as well as a cap in cumulative 
NOX emissions from NGS over 2009– 
2044 (2009–2044 NOX Cap) to ensure 
that lifetime emissions from NGS under 
the TWG Alternative do not exceed 
lifetime emissions that would have 
otherwise occurred under our proposed 
BART determination for NGS (BART 
Benchmark). 



Based on our review of all comments 
we received on the Proposed Rule and 
Supplemental Proposal, EPA is taking 
action to finalize requirements 
consistent with the TWG Agreement, as 
a ‘‘better than BART’’ Alternative (TWG 
Alternative) put forth in our 
Supplemental Proposal. EPA is also 



taking final action to determine that a 
BART Benchmark, consistent with our 
proposed BART determination, is 
appropriate for establishing the 2009– 
2044 NOX Cap under the TWG 
Alternative. EPA is not finalizing our 
proposed BART determination for NGS 
in the regulatory requirements of this 
Final Rule, and EPA is not taking action 
to finalize Alternative 1, the ‘‘better than 
BART’’ Alternative we put forth in our 
Proposed Rule. 



This Final Action is expected to result 
in over an 80 percent reduction in NOX 
emissions and to significantly reduce 
the impact of NGS on visibility at 11 
mandatory Class I Federal areas. EPA’s 
action to finalize requirements 
consistent with the TWG Agreement as 
a ‘‘better than BART’’ alternative for 
NGS will ensure that lifetime NOX 
emissions from NGS do not exceed the 
BART Benchmark. 



VI. Administrative Requirements 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



This action will finalize a source- 
specific FIP for a single generating 
source. This type of action is exempt 
from review under Executive Orders 
12866 (58 FR 51735, October 4, 1993) 
and 13563 (76 FR 3821, January 21, 
2011). 



B. Paperwork Reduction Act 



This action does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. Under the 
Paperwork Reduction Act, a ‘‘collection 
of information’’ is defined as a 
requirement for ‘‘answers to . . . 
identical reporting or recordkeeping 
requirements imposed on ten or more 
persons. . . .’’ 44 U.S.C. 3502(3)(A). 
Because the final FIP applies to a single 
facility, Navajo Generating Station, the 
Paperwork Reduction Act does not 
apply. See 5 CFR 1320(c). 



Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
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information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 



An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR Part 9. 



C. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RFA) 



generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 



For purposes of assessing the impacts 
of today’s rule on small entities, small 
entity is defined as: (1) A small business 
as defined by the Small Business 
Administration’s (SBA) regulations at 13 
CFR 121.201; (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 
than 50,000; and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. 



After considering the economic 
impacts of this action on small entities, 
I certify that this final action will not 
have a significant economic impact on 
a substantial number of small entities. 
The Navajo Generating Station is not a 
small entity and the FIP for Navajo 
Generating Station being finalized today 
does not impose any compliance 
requirements on small entities. See Mid- 
Tex Electric Cooperative, Inc. v. FERC, 
773 F.2d 327 (D.C. Cir. 1985). We 
recognize that several tribes located in 
Arizona have expressed concerns 
regarding potential indirect effects of 
this Final Rule; however, these indirect 
effects are not direct compliance costs 
or requirements on small entities. 



D. Unfunded Mandates Reform Act 
(UMRA) 



This rule will impose an enforceable 
duty on the private sector owners of 
Navajo Generating Station. However, 
this rule does not contain a Federal 
mandate that may result in expenditures 
of $100 million (in 1996 dollars) or 
more for State, local, and tribal 
governments, in the aggregate, or the 



private sector in any one year. EPA’s 
estimate for the total annual cost to 
install and operate SCR on all three 
units at NGS if it had been required to 
comply with BART does not exceed 
$100 million (in 1996 dollars) in any 
one year. Because we are finalizing 
requirements consistent with Appendix 
B to the TWG Agreement, which 
provides more flexibility than EPA’s 
proposed BART determination and 
would, at most, require installation and 
operation of SCR on two units, rather 
than three units at NGS, EPA expects 
the total annual cost of implementing 
the TWG Alternative to also not exceed 
$100 million (in 1996 dollars). Thus, 
this rule is not subject to the 
requirements of sections 202 or 205 of 
UMRA. This action is also not subject to 
the requirements of section 203 of 
UMRA because it contains no regulatory 
requirements that might significantly or 
uniquely affect small governments. This 
rule will not impose direct compliance 
costs on the Navajo Nation, and will not 
preempt Navajo law. This final action 
will reduce the emissions of NOX from 
a single source, the Navajo Generating 
Station. 



E. Executive Order 13132: Federalism 
This action does not have federalism 



implications. It will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or in the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. This final action 
requires emission reductions of NOX at 
a specific stationary source located in 
Indian country. Thus, Executive Order 
13132 does not apply to this action. 



F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 



Subject to the Executive Order 13175 
(65 FR 67249, November 9, 2000) EPA 
may not issue a regulation that has tribal 
implications, that imposes substantial 
direct compliance costs, and that is not 
required by statute, unless the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by tribal governments, or 
EPA consults with tribal officials early 
in the process of developing the 
proposed regulation and develops a 
tribal summary impact statement. EO 
13175 defines ‘‘policies that have tribal 
implications’’ to refer to regulations or 
other actions that have substantial direct 
effects on one or more Indian tribes. 



EPA has concluded that this Final 
Action will have tribal implications 
based on the direct relationship between 



NGS and the Navajo Nation. In addition, 
EPA anticipates that the following direct 
and indirect effects may result from the 
TWG Alternative and Reclamation’s 
ownership interest in NGS: Decreased 
revenues to the Hopi Tribe and the 
Navajo Nation associated with the 
closure of one unit or curtailment of 
electricity generation in 2019; and 
increased water costs to tribes 
associated with the installation of 
controls to meet an emission limit of 
0.07 lb/MMBtu in 2030. However, it 
will neither pre-empt Tribal law nor 
impose substantial direct compliance 
costs on tribal governments (no tribal 
government is an owner or participant 
in NGS and therefore no tribal 
government will be required to pay 
direct costs of compliance). We note 
that the Navajo Nation has the option to 
purchase up to a 170 MW share of NGS 
in 2019. EPA understands that the 
Navajo Nation has not yet made its 
decision and therefore, currently, no 
tribal government is a Participant in 
NGS. 



The owners of NGS, together with the 
Navajo Nation, the Gila River Indian 
Community, and several other 
stakeholders, submitted the TWG 
Agreement to EPA that would provide 
compliance flexibility to the owners and 
result in greater reasonable progress 
than BART toward the national 
visibility goal. This TWG Alternative 
involves closure or curtailment of 
production on one unit of NGS and 
installation of add-on pollution controls 
to the remaining two units. EPA issued 
a Supplemental Proposal proposing to 
find that the TWG Alternative met the 
requirements of the CAA and RHR. 
Today, EPA is finalizing requirements 
consistent with the TWG Agreement. 
Because the TWG Alternative involves 
the closure or curtailment of production 
on one unit and an associated decline in 
the amount of coal mined and 
combusted, to the extent that taxes or 
royalties paid to the Hopi Tribe and the 
Navajo Nation by the operators of 
Navajo Generating Station and the 
Kayenta Mine, are tied to the amount of 
coal that is mined or the amount of 
electricity that is generated at NGS, the 
revenues to the Hopi Tribe and Navajo 
Nation may be expected to decline. In 
addition, under the TWG Alternative, 
when the installation of add-on 
pollution controls occurs in 2030, EPA 
expects the CAWCD variable OM&R 
water rate to increase, affecting tribes 
with allocations of CAP water. 



EPA consulted with tribal officials 
early in the process of developing this 
regulation to permit them to have 
meaningful and timely input into its 
development. EPA first put forth an 
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160 See Joint Federal Agency Statement Regarding 
Navajo Generating Station, dated January 4, 2013, 
in the docket for this proposed rulemaking. 



161 See Factor 2 analysis, 78 FR 8281–8284 
(February 5, 2013). 



162 Id. 
163 Id. at 8291. 
164 Id. at 8289. 



165 As described in our Supplemental Proposal 
(78 FR 62512, October 22, 2013), the seven elements 
of the TWG Agreement were (1) a description of a 
‘‘Reasonable Progress Alternative to BART’’ 
(Appendix B to the TWG Agreement); (2) a study 
of options by Reclamation for replacing the federal 
share of energy being generated from NGS with low- 
emitting energy; (3) commitments by Interior to 
reduce or offset emissions of carbon dioxide (CO2) 
by three percent per year and facilitate the 
development of clean energy resources; (4) 
commitments by Interior to mitigate potential 
impacts from EPA’s final BART rule to Affected 
Tribes; (5) a commitment by Interior to carry out the 
Phase 2 Study by the National Renewable Energy 
Laboratory (NREL) for the purposes of studying 
options for the future of NGS; (6) a commitment by 
SRP to make funds available for a Local Benefit 
Fund for community improvement projects within 
100 miles of NGS or the Kayenta Mine; and (7) a 
summary of obligations of the Parties to the 
Agreement and miscellaneous legal provisions. 



166 See document titled ‘‘Updated Timeline of All 
Tribal Consultations on NGS for Final Rule.docx’’ 
in the docket for this rulemaking. 



167 See document titled ‘‘Updated Timeline of all 
Tribal Consultation on NGS_for Final Rule.pdf’’ in 
the docket for the rule. 



168 Id. 



ANPR on August 28, 2009 to accept 
comment on preliminary information 
provided by FCPP and NGS and to begin 
the consultation process with the 
Federal Land Managers and affected 
tribes. 



EPA received numerous comments on 
the ANPR from tribes and tribal 
organizations, including the Navajo 
Nation, Hopi Tribe, Gila River Indian 
Community, Ak-Chin Indian 
Community, Tohono O’odham Nation, 
Pascua Yaqui Tribe, Fort McDowell 
Yavapai Nation, Yavapai-Apache 
Nation, and the Inter Tribal Council of 
Arizona. Comments from the Navajo 
Nation on NGS and from the Hopi Tribe 
focused on the significant contribution 
of coal-related royalties, taxes, and 
employment at NGS and the Kayenta 
Mine to the economies of the Navajo 
Nation and the Hopi Tribe. Comments 
from the Gila River Indian Community, 
the Tohono O’odham Nation, and other 
tribes located in Arizona focused on the 
importance of continued operation of 
NGS as a source of power to CAP, in 
order for the federal government to meet 
obligations under existing water 
settlement agreements. The importance 
to tribes of continued operation of NGS 
and affordable water costs cannot be 
overemphasized. 



Given the extent of federal and tribal 
interests in NGS and the federal 
government’s trust responsibility to 
Indian tribes, on January 4, 2013, EPA, 
DOI, and DOE signed a joint federal 
agency statement committing to 
collaborate on several short- and long- 
term goals, including analyzing and 
pursuing strategies for providing clean, 
affordable and reliable power, affordable 
and sustainable water, and sustainable 
economic development to key 
stakeholders who currently depend on 
NGS.160 The partner agencies have 
already begun to work together with 
stakeholders to identify and undertake 
actions that support implementation of 
BART, including seeking funding to 
cover expenses for pollution control or 
other necessary upgrades for the federal 
portion of NGS. The agencies have also 
begun work to jointly support a phase 
2 report to analyze a full range of clean 
energy options for NGS. Finally, the 
agencies intend to work with 
stakeholders to develop a roadmap for 
achieving long-term, innovative clean 
energy solutions for NGS. 



In our February 5, 2013 Proposed 
Rule, EPA exercised discretion to 
include in our analysis of Factor 2 
(Energy and Non-Air Quality Impacts), 



an examination of the viability of 
continued operation of NGS if new NOX 
controls are required, to address the 
concern expressed by numerous tribes 
that a BART determination requiring 
SCR would force NGS to close. Our 
analysis showed that although SCR 
would increase the cost of electricity 
generation at NGS, installing and 
operating SCR at NGS would still be less 
costly than replacing NGS with power 
purchased from elsewhere in the 
West.161 However, we also recognized 
that the timing of regulatory compliance 
is an important consideration given 
potential ownership changes and other 
requirements related to the extension of 
the NGS lease and other rights-of-way 
agreements. As part of our Factor 2 
analysis, we also estimated potential 
water rate increases to tribes.162 As 
discussed in our proposed rule, EPA 
considers the potential economic 
impacts to tribes to argue for flexibility 
in the compliance timeframe for NGS. 



In addition to our proposed BART 
determination for NGS, EPA also 
proposed a framework for evaluating 
alternatives to BART that provide 
options for flexibility in achieving 
emission reductions at NGS. EPA 
proposed an alternative to BART 
consistent with our proposed framework 
and invited stakeholders to submit other 
alternatives to BART that reduce NOX 
emissions at NGS while providing long- 
term, sustainable benefits for tribes.163 
We noted that the extended timeframe 
for compliance would not, in itself, 
avoid or mitigate increases in water 
rates for tribes located in Arizona; 
however, it would provide time for the 
collaborating federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover the expenses for the 
federal portion of pollution control at 
NGS.164 



Following our Proposed Rule, the 
TWG, which included the Navajo 
Nation, the Gila River Indian 
Community, and the Interior, together 
with four additional groups, submitted 
their agreement (TWG Agreement) that 
contained an additional BART 
alternative for consideration (Appendix 
B to the TWG Agreement). Although 
EPA was not part of the TWG, we note 
that the TWG Agreement included 
seven elements, including elements 
directly or indirectly related to tribes, 
i.e., commitments by Interior to mitigate 
potential impacts from EPA’s final 



BART rule to Affected Tribes and a 
commitment by SRP to make funds 
available for a Local Benefit Fund for 
community improvement projects 
within 100 miles of NGS or the Kayenta 
Mine.165 



EPA has met with tribes on numerous 
occasions to discuss the significance of 
NGS to tribal economies and tribal 
water interests in Arizona.166 
Consultations with tribes included 
potential economic impacts associated 
with a BART determination for NGS, as 
well as potential impacts from EPA’s 
Mercury and Air Toxics Standards 
(MATS) rulemaking. 



In recognition of the unusual 
complexity of regulating NGS, 
representatives from EPA, including the 
Assistant Administrator and the Deputy 
Assistant Administrator for the Office of 
Air and Radiation and the Regional 
Administrator for Region 9, visited NGS 
and affected communities in the area. 
EPA officials have also met with 
additional stakeholders, at various 
locations, including EPA offices in San 
Francisco, California and Washington, 
DC, and offices of individual tribal 
governing councils and the Inter Tribal 
Council of Arizona. 



Following the publication of our 
proposed rule on February 5, 2013, EPA 
engaged in 17 consultation meetings 
with tribes prior to the January 2014 
close of the public comment period.167 
Of these meetings, at least two were 
held as group consultation sessions 
where all tribes in Arizona were invited 
to participate and were provided the 
opportunity to request individual 
consultation meetings as well.168 EPA 
received comment letters on our 
proposal and Supplemental Proposal 
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169 See comment numbers 0340, 0317, 0387, 0402, 
0419, and 0421 in the docket for the rule. 



170 See comment number 0440 in the docket for 
the rule. 



171 See document titled ‘‘2014_0107 EPA Letter to 
Chairman Honanie with Enclosure 1.pdf’’ in the 
docket for this rule. 



172 See document titled ‘‘2014_0131 Letter from 
Chairman Honanie.pdf’’ and document titled 
‘‘2014_0206 EPA Response to Chairman Honanie_
Hopi Tribe.pdf’’ in the docket for this rule. 



173 EPA’s policy on Consultation and 
Coordination with Indian Tribes is posted on the 
following Web site: http://www.epa.gov/tribal/
consultation/consult-policy.htm. 



from the Navajo Nation, the Gila River 
Indian Community, the Tohono 
O’odham Nation, the Ak-Chin Indian 
Community, the Tonto Apache Tribe, 
the San Carlos Apache Tribe, and the 
Kaibab Band of Paiute Indians.169 At the 
request of two tribes for additional time 
beyond January 6, 2014 to submit 
comments, EPA exercised our discretion 
to accept comments from tribal 
governments after the close of the 
comment period. The White Mountain 
Apache Tribe submitted comments on 
February 5, 2014.170 In addition, in 
response to their request to EPA for 
information related to NGS, we 
provided responsive documents to the 
Hopi Tribe on January 7, 2014.171 As 
shown in additional correspondence, 
the Hopi Tribe requested additional 
time to submit comments, and EPA 
continued to exercise our discretion to 
accept late comments from the Hopi 
Tribe.172 Our separate response to 
comments document contains a 
summary of all substantive comments 
and EPA’s responses to those comments. 



Several tribes expressed concern that 
the Technical Work Group included 
only two tribes, the Navajo Nation and 
the Gila River Indian Community, and 
excluded numerous other tribes that 
also have a significant economic interest 
in NGS. Several tribes also asserted that 
the Proposed Rule and Supplemental 
Proposal have disproportionate impacts 
on tribes with CAP water settlements 
and urged EPA to develop an alternative 
regulation that does not place an 
additional burden on Indian tribes. 
Another tribe requested that a portion of 
the funds identified in the TWG 
Agreement be designated to their tribe. 



EPA recognizes that many tribes did 
not participate in the development of 
the TWG Agreement. EPA was not 
involved in the formation of the 
Technical Work Group or any of the 
negotiations between the members of 
the TWG in developing the TWG 
Agreement. In addition, our evaluation 
of the TWG Agreement was for the sole 
purpose of determining whether the 
TWG Alternative (Appendix B to the 
TWG Agreement) meets our framework 
for a ‘‘better than BART’’ Alternative. 
Therefore, although EPA agrees that 
many tribes have economic interests in 



NGS and CAP, EPA did not have a role 
in the TWG Agreement and does not 
have any role in the distribution of 
funds described in the TWG Agreement. 



EPA recognizes that our final action 
will have tribal implications. Because 
we are taking action to finalize 
requirements consistent with the TWG 
Agreement, EPA anticipates that 
increases in CAP water costs as a result 
of the installation of new air pollution 
controls at NGS would not occur until 
2030. In addition, as stated elsewhere, 
EPA has committed to collaborating 
with other federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover the expenses for the 
federal portion of pollution control at 
NGS. 



In summary, EPA has taken numerous 
steps, as described in the preceding 
paragraphs, to evaluate the potential 
impacts on Tribes and to identify and 
provide the flexibility for others to 
develop alternative approaches that 
would meet the requirements of the 
CAA and the RHR while being as 
sensitive as possible to concerns raised 
by Tribes. Through the Joint Federal 
Agency Statement on NGS, the federal 
government has recognized its 
obligations through its trust 
responsibility and through its specific 
historical and ongoing involvement 
with NGS and water rights settlements 
with Tribes. That agreement reflects our 
commitment to ongoing engagement 
with affected Tribes and to the pursuit 
of a long-term solution for electricity 
generation that is protective of the 
economic interests of Tribes and public 
health and the environment. 



Based on numerous consultation 
meetings between high-level officials 
from EPA and elected tribal leaders, 
beginning in 2009 and extending into 
2013, and our development of flexible 
options for BART Alternatives in 
response to comments from tribes, EPA 
considers our consultation on NGS to be 
consistent with EO 13175 and EPA’s 
policy to engage in early and 
meaningful consultation with tribes.173 



G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



Executive Order 13045: Protection of 
Children from Environmental Health 
Risks and Safety Risks (62 FR 19885, 
April 23, 1997), applies to any rule that: 
(1) Is determined to be economically 
significant as defined under Executive 



Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 



This rule is not subject to Executive 
Order 13045 because it requires 
emissions reductions of NOX from a 
single stationary source. Because this 
action only applies to a single source 
and is not a rule of general applicability, 
it is not economically significant as 
defined under Executive Order 12866, 
and does not have a disproportionate 
effect on children. However, to the 
extent that the rule will reduce 
emissions of NOX, which contributes to 
ozone formation, the rule will have a 
beneficial effect on children’s health by 
reducing air pollution that causes or 
exacerbates childhood asthma and other 
respiratory issues. 



H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



This action is not subject to Executive 
Order 13211 (66 FR 28355 (May 22, 
2001)), because it is not a significant 
regulatory action under Executive Order 
12866. 



I. National Technology Transfer and 
Advancement Act 



Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA), Public Law 104– 
113, 12 (10) (15 U.S.C. 272 note) directs 
EPA to use voluntary consensus 
standards (VCS) in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. VCS are 
technical standards (e.g., materials 
specifications, test methods, sampling 
procedures and business practices) that 
are developed or adopted by the VCS 
bodies. The NTTAA directs EPA to 
provide Congress, through annual 
reports to OMB, with explanations 
when the Agency decides not to use 
available and applicable VCS. 



Consistent with the NTTAA, the 
Agency conducted a search to identify 
potentially applicable VCS. For the 
measurements listed below, there are a 
number of VCS that appear to have 
possible use in lieu of the EPA test 
methods and performance specifications 
(40 CFR Part 60, Appendices A and B) 
noted next to the measurement 
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174 See, for example, document number 0232 in 
the ANPR docket at EPA–R09–OAR–2009–0598, 
and document numbers 0008 and 0009 in the 
docket for this rule at EPA–R09–OAR–2013–0009. 



175 See, for example, document number 0150, 
0152, 0166, 0173, 0302, and 0303 in the docket for 
this rule. 



176 See document number 0122 in the docket for 
this rulemaking. 



177 See document numbers 0182, 0183, and 0184 
in the docket for this rulemaking. 



178 EPA engaged with the government of the Hopi 
Tribe to search for an oral interpreter between 
English and the Hopi language, but the Hopi Tribe 
was unable to locate anyone to provide those 
services. 



179 See document 0219 in the docket for this 
rulemaking. 



requirements. It would not be practical 
to specify these standards in the current 
rulemaking due to a lack of sufficient 
data on equivalency and validation and 
because some are still under 
development. However, EPA’s Office of 
Air Quality Planning and Standards is 
in the process of reviewing all available 
VCS for incorporation by reference into 
the test methods and performance 
specifications of 40 CFR Part 60, 
Appendices A and B. Any VCS so 
incorporated in a specified test method 
or performance specification would 
then be available for use in determining 
the emissions from this facility. This 
will be an ongoing process designed to 
incorporate suitable VCS as they 
become available. 



J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 



Executive Order 12898 (59 FR 7629, 
February 16, 1994), establishes federal 
executive policy on environmental 
justice. Its main provision directs 
federal agencies, to the greatest extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. 



EPA has determined that this final 
rule will not have disproportionately 
high and adverse human health or 
environmental effects on minority or 
low-income populations because it 
increases the level of environmental 
protection for all affected populations 
without having any disproportionately 
high and adverse human health or 
environmental effects on any 
population, including any minority or 
low-income population. 



EPA recognizes that numerous 
commenters have stated that this 
rulemaking has environmental justice 
implications because NGS, which is 
among the largest coal-fired power 
plants in the country, is located on the 
Navajo Nation. Commenters have also 
expressed concern that the documents 
associated with this rule are too 
technical for community members to 
understand. Some commenters have 
also argued that EPA should apply the 
same standard to NGS as other coal- 
burning power plants (e.g., Four Corners 
Power Plant), and that the extended 
compliance timeframe for NGS is an 
environmental justice issue. 



Fair treatment and meaningful 
involvement are critical components of 



environmental justice and EPA takes 
fair treatment and meaningful 
involvement seriously. We provided 
numerous opportunities for tribal 
governments, environmental and tribal 
non-governmental organizations, and 
other interested stakeholders to provide 
input in the development of our 
Proposed Rule, Supplemental Proposal, 
and Final Rule for NGS. 



As discussed in more detail in the 
RTC, EPA began our public involvement 
process for a BART determination for 
NGS in 2009, when we published an 
Advanced Notice of Proposed 
Rulemaking (ANPR). During 2009 
through 2012, EPA met with various 
stakeholders, including tribal 
governments and Navajo environmental 
groups to discuss NGS and hear 
concerns related to a BART 
determination for this facility.174 During 
the 11-month comment period for our 
Proposed Rule, EPA continued to meet 
with stakeholders to discuss our 
proposed BART determination for NGS 
and our framework for ‘‘better than 
BART’’ alternatives.175 



On July 26, 2013, the TWG submitted 
the TWG Agreement to EPA for 
consideration. EPA posted the TWG 
Agreement to our docket on the same 
day to provide the public an 
opportunity to review it.176 On 
September 25, 2013, EPA posted a 
Supplemental Proposal, along with 
supporting documents, to the docket to 
allow for early review by interested 
parties.177 The Supplemental Proposal 
was published in the Federal Register 
on October 22, 2013. The comment 
period for the Supplemental Proposal 
closed on the same day as the BART 
proposal, on January 6, 2014. The 
Supplemental Proposal also included 
notice of five open house and public 
hearing events EPA scheduled 
throughout Arizona in November 2013. 
The open houses allowed members of 
the public an opportunity to talk with 
representatives from EPA and ask 
questions. EPA held events at the 
LeChee Chapter House, located on the 
Navajo Nation, as well as in Page, 
Arizona, and provided oral 
interpretation services between English 
and Diné (the Navajo language). EPA 
also held an event at the Hopi Day 



School, located in Kykotsmovi, the seat 
of the Hopi tribal government.178 
Finally, we also held events in Phoenix 
and in Tucson, Arizona, to allow 
stakeholders in central and southern 
Arizona, representing CAP water 
interests and several tribes receiving 
CAP water, the opportunity to provide 
comment and talk with representatives 
from EPA. 



EPA understands that the TSD and 
Federal Register notices include 
technical information that may be 
difficult to understand. EPA provided 
Fact Sheets and handouts, written in 
plain language, at the open house and 
public hearing events.179 EPA 
representatives were also present at the 
events to discuss and explain our 
Proposals. 



EPA recognizes that some 
commenters may view the timeframe for 
compliance under EPA’s framework for 
BART Alternatives as an environmental 
justice issue. We note that the Navajo 
Nation and other Tribes expressed 
concern with the potential economic 
impacts of this rulemaking. The 
flexibility we provided has allowed for 
a balance between these considerations. 



We further note that the LNB/SOFA 
credit, an important component of the 
timeframe under our ‘‘better than 
BART’’ framework, was based on real, 
actual emission reductions beginning in 
2009 that were voluntary and not 
required by any rule or regulation. We 
also note that the TWG Alternative, 
which calls for closure of one unit in 
2019 (or equivalent curtailment), will 
result not only in reductions of NOX, 
but also reductions of several other 
pollutants, including SO2, PM, CO2, and 
hazardous air pollutants. Although the 
compliance date of emission limit for 
two units (achievable with the 
installation of SCR) under the TWG 
Alternative is in 2030, over 2009 to 
2044, the TWG Alternative will result in 
greater NOX reductions than would have 
been achieved under BART, will result 
in step-wise reductions of NOX and 
additional pollutants that affect 
visibility or human health, and will 
provide an enforceable mechanism to 
ensure that NGS ceases conventional 
coal-fired electricity generation at NGS 
by the end of 2044. All of these 
measures will increase the level of 
environmental protection for 
communities affected by NGS. 
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K. Congressional Review Act 



The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. Section 804 
exempts from section 801 the following 
types of rules (1) rules of particular 
applicability; (2) rules relating to agency 
management or personnel; and (3) rules 
of agency organization, procedure, or 
practice that do not substantially affect 
the rights or obligations of non-agency 
parties. 5 U.S.C. 804(3). EPA is not 
required to submit a rule report 
regarding today’s action under section 
801 because this action is a rule of 
particular applicability. This rule 
finalizes a source-specific FIP for a 
single generating source. 



L. Petitions for Judicial Review 



Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by October 7, 2014. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. See CAA 
section 307(b)(2). 



List of Subjects in 40 CFR Part 49 



Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Indians, 
Intergovernmental relations, Reporting 
and recordkeeping requirements. 



Dated: July 28, 2014. 
Gina McCarthy, 
Administrator. 



Title 40, chapter I of the Code of 
Federal Regulations is amended as 
follows: 



PART 49—INDIAN COUNTRY: AIR 
QUALITY PLANNING AND 
MANAGEMENT 



■ 1. The authority citation for part 49 
continues to read as follows: 



Authority: 42 U.S.C. 7401, et seq. 



■ 2. Section 49.5513 is amended by 
adding paragraph (j) to read as follows: 



§ 49.5513 Federal Implementation Plan 
Provisions for Navajo Generating Station, 
Navajo Nation. 



* * * * * 
(j)(1) Applicability. Regional Haze 



Best Available Retrofit Technology 
limits for NOX for this plant are in 
addition to the requirements of 
paragraphs (a) through (i) of this section. 
The provisions of this paragraph (j) are 
severable, and if any provision of this 
paragraph (j), or the application of any 
provision of this paragraph (j) to any 
owner/operator or circumstance, is held 
invalid, the application of such 
provision to other owner/operators and 
other circumstances, and the remainder 
of this paragraph (j), will not be affected 
thereby. Nothing in this paragraph (j) 
allows or authorizes any Unit to emit 
NOX at a rate that exceeds its existing 
emission limit of 0.24 lb/MMBtu as 
established by EPA permit AZ 08–01 
issued on November 20, 2008. 



(2) Definitions. Terms not defined 
below have the meaning given to them 
in the Clean Air Act or EPA’s 
regulations implementing the Clean Air 
Act and in paragraph (c) of this section. 
For purposes of this paragraph (j): 



(i) 2009–2029 NOX Cap means a limit 
on emissions from Units 1, 2, and 3 of 
no more than 416,865 tons of NOX. 



(ii) 2009–2044 NOX Cap means a limit 
on emissions from Units 1, 2, and 3 of 
no more than 494,899 tons of NOX. 



(iii) Boiler operating day means a 24- 
hour period between 12 midnight and 
the following midnight during which 
any fuel is combusted at any time in the 
steam-generating unit. It is not 
necessary for fuel to be combusted the 
entire 24-hour period. 



(iv) Coal-fired unit means any of Units 
1, 2, or 3 at Navajo Generating Station. 



(v) Continuous Emission Monitoring 
System or CEMS means the equipment 
required by 40 CFR part 75 and this 
paragraph (j). 



(vi) Departing Participant means 
either Los Angeles Department of Water 
and Power or Nevada Energy, also 
known as NV Energy or Nevada Power 
Company. 



(vii) Emission limitation or emission 
limit means the federal emissions 
limitation required by this paragraph. 



(viii) Existing Participant means the 
existing owners of NGS: Los Angeles 
Department of Water and Power; 
Nevada Energy, also known as NV 
Energy or Nevada Power Company; Salt 
River Project Agricultural Improvement 
and Power District; Arizona Public 
Service Company; and Tucson Electric 
Company, together with the United 
States, acting through the Bureau of 
Reclamation. 



(ix) lb means pound(s). 



(x) Low-NOX Burners and Separated 
Over-Fire Air or LNB/SOFA means 
combustion controls installed on each 
Unit between 2009 and 2011. 



(xi) Navajo Nation means the Navajo 
Nation, a federally recognized Indian 
Tribe. 



(xii) NGS or Navajo Generating 
Station means the steam electric 
generating station located on the Navajo 
Reservation near Page, Arizona, 
consisting of Units 1, 2, and 3, each 750 
MW (nameplate rating), the switchyard 
facilities, and all facilities and 
structures used or related thereto. 



(xiii) NOX means nitrogen oxides 
expressed as nitrogen dioxide (NO2). 



(xiv) Owner/operator means any 
person(s) who own(s) or who operate(s), 
control(s), or supervise(s) one more of 
the Units of the Navajo Generating 
Station. 



(xv) MMBtu means million British 
thermal unit(s). 



(xvi) Operating hour means any hour 
that fossil fuel is fired in the unit. 



(xvii) Unit means any of Units 1, 2, or 
3 at Navajo Generating Station. 



(xviii) Valid data means CEMs data 
that is not out of control as defined in 
40 CFR part 75. 



(3) ‘‘Better than BART’’ alternative for 
NOX. Total cumulative NOX emissions 
from Units 1, 2, and 3, from January 1, 
2009 to December 31, 2044, may not 
exceed the 2009–2044 NOX Cap. The 
owner/operator must implement the 
applicable operating scenario, under 
paragraph (j)(3)(i) of this section, to 
ensure NOX emission reductions 
sufficient to maintain total cumulative 
NOX emissions from Units 1, 2, and 3 
below the 2009–2044 NOX Cap. 



(i) Operating scenarios to comply with 
2009–2044 NOX Cap. The owner/ 
operator must comply with one of the 
following operating scenarios based on 
the applicability provisions in 
paragraph (j)(3)(ii) of this section. 



(A) Alternative A1. (1) By December 
31, 2019, the owner/operator must 
permanently cease operation of one 
coal-fired Unit; and 



(2) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on each of the two 
remaining coal-fired Units. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(B) Alternative A2. (1) By December 
31, 2019, the owner/operator must 
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permanently cease operation of one 
coal-fired Unit; and 



(2) By December 31, 2019, the owner/ 
operator may increase net generating 
capacity of the remaining two coal-fired 
Units by a combined total of no more 
than 189 MW. The actual increase in net 
generating capacity shall be limited by 
the sum of 19 MW and the ownership 
interest, in net MW capacity, purchased 
by the Navajo Nation by December 31, 
2019. Nothing in paragraph (j) of this 
section alters any regulatory 
requirements, including those for pre- 
construction permitting, associated with 
any increase in the net generating 
capacity of the Unit(s). 



(3) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on each of the two 
remaining coal-fired Units. 



(4) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(C) Alternative A3. (1) By December 
31, 2019, the owner/operator must 
reduce the net generating capacity of 
NGS by no less than 561 MW. The 
actual reduction in net generating 
capacity of NGS shall be determined by 
the difference between 731 MW and the 
ownership interest, in net MW capacity 
and limited to 170 MW, purchased by 
the Navajo Nation by December 31, 
2019. 



(2) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on two Units. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(D) Alternative B. (1) Total cumulative 
NOX emissions from Units 1, 2, and 3 
may not exceed the 2009–2044 NOX Cap 
or the 2009–2029 NOX Cap. 



(2) The owner/operator must cease 
operation of Units 1, 2, and 3 if total 
cumulative emissions of NOX from 
Units 1, 2, and 3, based on annual 
reports required under paragraph 
(j)(4)(ii) of this section, exceed the 
2009–2029 NOX Cap at any time prior 
to December 31, 2029. The owner/
operator may restart operation of Units 
1, 2, and 3 after January 1, 2030, as long 



as total cumulative emissions of NOX 
from Units 1, 2, and 3, based on annual 
reports required under paragraph 
(j)(4)(ii) of this section, do not exceed 
the 2009–2044 NOX Cap. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii)), exceed the 2009– 
2044 NOX Cap at any time prior to 
December 31, 2044. 



(ii) Applicability of alternatives. (A) 
Alternative A1 applies if by December 
31, 2019, one of the following occurs: 



(1) Both of the Departing Participants 
retire their ownership interests in NGS 
by December 31, 2019, and the Navajo 
Nation does not purchase an ownership 
interest in NGS; or 



(2) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, and the Navajo 
Nation does not purchase an ownership 
interest in NGS; or 



(3) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, and the Navajo 
Nation does not purchase an ownership 
interest in NGS. 



(B) Alternative A2 applies if by 
December 31, 2019, one of the following 
occurs: 



(1) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has 
increased net generating capacity of the 
two remaining Units by a combined 
total of no more than 189 MW; or 



(2) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has 
increased net generating capacity of the 
two remaining Units by a combined 
total of no more than 189 MW. 



(C) Alternative A3 applies if by 
December 31, 2019, one of the following 
occurs: 



(1) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has not 
increased net generating capacity of the 
Units at NGS; or 



(2) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, the Navajo Nation 



has purchased an ownership interest in 
NGS, and the owner/operator has not 
increased net generating capacity of the 
Units at NGS. 



(D) Alternative B applies if, by 
December 31, 2019, if one of the 
following occurs: 



(1) Any of the Departing Participants 
sell their ownership interests in NGS to 
a Party other than the Navajo Nation 
that is not an Existing Participant, or 



(2) Any of the Departing Participants 
remains as a participant in NGS. 



(iii) By December 22, 2044, the 
owner/operator shall permanently cease 
conventional coal-fired electricity 
generation by all coal-fired Units at 
NGS. 



(4) Reporting and implementation 
requirements for BART. (i) No later than 
December 1, 2019, the owner/operator 
must notify EPA of the applicable 
Alternative for ensuring compliance 
with the 2009–2044 NOX Cap. 



(ii) Beginning in 2015, and annually 
thereafter until the earlier of December 
22, 2044 or the date on which the 
owner/operator ceases conventional 
coal-fired electricity generation by all 
coal-fired Units at NGS, the owner/
operator must report to EPA, the annual 
heat input, the annual emissions of 
sulfur dioxide, carbon dioxide, and NOX 
from the previous full calendar year. In 
addition, the owner/operator must also 
report total cumulative emissions of 
NOX from NGS to assure compliance 
with the 2009–2044 NOX Cap and the 
2009–2029 NOX Cap (if applicable). The 
owner/operator must make this report 
available to the public, either through a 
link on its Web site or directly on its 
Web site. The report must be made 
available within 30 days of the 
submittal deadline associated with the 
annual emission inventory required by 
the Part 71 Operating Permit for NGS. 



(iii) No later than December 31, 2020, 
the owner/operator must submit an 
application to revise its existing Part 71 
Operating Permit to incorporate the 
requirements and emission limits of the 
applicable Alternative to BART under 
paragraph (j)(3) of this section. The Part 
71 Operating Permit for NGS must 
incorporate practically enforceable 
limits for NOX of 0.24 lb/MMBtu, on a 
30-day rolling average basis, for each 
Unit equipped with LNB/SOFA, and 
0.07 lb/MMBtu, on a rolling average 
basis of 30 boiler operating days, for 
each Unit equipped with SCR, as 
federally enforceable permit conditions. 



(iv) In addition to the requirements of 
paragraphs (j)(4)(i), (ii) and (iii) of this 
section, if Alternative B applies, the 
owner/operator must submit annual 
Emission Reduction Plans to the 
Regional Administrator. 
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(A) No later than December 31, 2019 
and annually thereafter through 
December 31, 2028, the owner/operator 
must submit an Emission Reduction 
Plan containing anticipated year-by-year 
emissions from Units 1, 2, and 3 
covering the period from 2020 to 2029 
that will assure that the operation of 
NGS will result in emissions of NOX 
that do not exceed the 2009–2029 NOX 
Cap. The Emission Reduction Plan may 
contain several potential operating 
scenarios and must set forth the past 
annual actual emissions and the 
projected emissions for each potential 
operating scenario. Each potential 
operating scenario must demonstrate 
compliance with the 2009–2029 NOX 
Cap. The Emission Reduction Plan shall 
identify emission reduction measures 
that may include, but are not limited to, 
the installation of advanced emission 
controls, a reduction in generation 
output, or other operating strategies 
determined by the owner/operator. The 
owner/operator may revise the potential 
operating scenarios set forth in the 
Emission Reduction Plan, provided the 
revised plan ensure that NOX emissions 
remain below the 2009–2029 NOX Cap. 



(B) No later than December 31, 2029 
and annually thereafter, the owner/
operator shall submit an Emission 
Reduction Plan containing year-by-year 
emissions covering the period from 
January 1, 2030 to December 31, 2044 
that will assure that the operation of 
NGS will result in emissions of NOX 
that do not exceed the 2009–2044 NOX 
Cap. The Emission Reduction Plan shall 
identify emission reduction measures 
that may include, but are not limited to, 
the installation of advanced emission 
controls, a reduction in generation 
output, or other operating strategies 
determined by the owner/operator. The 
owner/operator may revise the potential 
operating scenarios set forth in the 
Emission Reduction Plan, provided the 
revised plan ensure that NOX emissions 
remain below the 2009–2044 NOX Cap. 



(C) The requirement to submit annual 
Emission Reduction Plans beginning no 
later than December 31, 2019, shall be 
incorporated into the Part 71 Operating 
Permit for NGS as federally enforceable 
permit conditions. 



(5) Continuous emission monitoring 
system (CEMS). (i) At all times, the 
owner/operator of each unit must 
maintain, calibrate, and operate a 
CEMS, in full compliance with the 
requirements found at 40 CFR part 75, 
to accurately measure NOX, diluent, and 
stack gas volumetric flow rate from each 
unit. All hourly valid data will be used 
to determine compliance with the 
emission limitations for NOX in 
paragraph (j)(3) of this section for each 



unit. If the CEMs data is not valid, that 
CEMs data shall be treated as missing 
data and not used to calculate the 
emission average. CEMs data does not 
need to be bias adjusted as defined in 
40 CFR part 75. Each required CEMS 
must obtain valid data for at least 90 
percent of the unit operating hours, on 
an annual basis. 



(ii) The owner/operator of each unit 
shall comply with the quality assurance 
procedures for CEMS found in 40 CFR 
part 75. In addition to these Part 75 
requirements, relative accuracy test 
audits shall be calculated for both the 
NOX pounds per hour measurement and 
the heat input measurement. The 
calculation of NOX pounds per hour and 
heat input relative accuracy shall be 
evaluated each time the CEMS undergo 
relative accuracy testing. 



(6) Compliance determination for NOX 
emission limits. (i) Compliance with the 
NOX emission limits under paragraphs 
(j)(3)(i) of this section shall be 
determined on a rolling average basis of 
thirty (30) Boiler Operating Days on a 
unit by unit basis. Compliance shall be 
calculated in accordance with the 
following procedure: Sum the total 
pounds of NOX emitted from the Unit 
during the current Boiler Operating Day 
and the previous twenty-nine (29) Boiler 
Operating Days; sum the total heat input 
to the Unit in MMBtu during the current 
Boiler Operating Day and the previous 
twenty-nine (29) Boiler Operating Days; 
and divide the total number of pounds 
of NOX by the total heat input in 
MMBtu during the thirty (30) Boiler 
Operating Days. A new 30 Boiler 
Operating Day rolling average shall be 
calculated for each new Boiler 
Operating Day. Each 30 Boiler Operating 
Day rolling average shall include all 
emissions that occur during periods 
within any Boiler Operating Day, 
including emissions from startup, 
shutdown, and malfunction. 



(ii) If a valid NOX pounds per hour or 
heat input is not available for any hour 
for a Unit, that heat input and NOX 
pounds per hour shall not be used in the 
calculation for that 30 boiler operating 
day period. 



(7) Recordkeeping. The owner/
operator of each Unit must maintain the 
following records until the earlier of 
December 22, 2044 or the date that 
conventional coal-fired operation of all 
units at NGS permanently ceases: 



(i) All CEMS data, including the date, 
place, and time of sampling or 
measurement; parameters sampled or 
measured; and results as required by 
Part 75 and as necessary to calculate 
each units pounds of NOX and heat 
input for each hour. 



(ii) Each Boiler Operating Day rolling 
average emission rate for NOX 
calculated in accordance with paragraph 
(j)(6)(i) of this section. 



(iii) Each unit’s 30 Boiler Operating 
Day pounds of NOX and heat input. 



(iv) Records of quality assurance and 
quality control activities for emissions 
measuring systems including, but not 
limited to, any records required by 40 
CFR part 75. 



(v) Records of the relative accuracy 
calculation of the NOX lb/hr 
measurement and hourly heat input. 



(vi) Any other records required by 40 
CFR part 75. 



(8) Reporting. All reports and 
notifications under this paragraph (j) 
must be submitted to the Director, 
Navajo Environmental Protection 
Agency, P.O. Box 339, Window Rock, 
Arizona 86515, and to the Director of 
Enforcement Division, U.S. EPA Region 
IX, at 75 Hawthorne Street, San 
Francisco, CA 94105. 



(i) The owner/operator must notify 
EPA within two weeks after completion 
of installation of NOX control 
technology on any of the units subject 
to this section. 



(ii) Within 30 days after the first 
applicable compliance date in 
paragraph (j)(3) of this section and 
within 30 days of every second calendar 
quarter thereafter (i.e., semi-annually), 
the owner/operator must submit a report 
that lists for each calendar day, 
calculated in accordance with paragraph 
(j)(6) of this section, total lb of NOX and 
heat input (as used to calculate 
compliance per paragraph (j)(6) of this 
section, for each unit’s last 30 boiler 
operating days. The owner/operator 
must include the results of the last 
relative accuracy test audit and the 
calculated relative accuracy for lb/hr 
NOX and heat input performed 45 days 
prior to the end of that reporting period. 
The end of the year report shall also 
include the percent valid data for each 
NOX, diluent, and flow monitor used in 
the calculations of compliance with 
paragraph (j)(6) of this section. 



(9) Enforcement. Notwithstanding any 
other provision in this implementation 
plan, any credible evidence or 
information relevant as to whether the 
unit would have been in compliance 
with applicable requirements if the 
appropriate performance or compliance 
test had been performed, can be used to 
establish whether or not the owner or 
operator has violated or is in violation 
of any standard or applicable emission 
limit in the plan. 



(10) Equipment operations. At all 
times, including periods of startup, 
shutdown, and malfunction, the owner/ 
operator shall, to the extent practicable, 
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maintain and operate the unit including 
associated air pollution control 
equipment in a manner consistent with 
good air pollution control practices for 
minimizing emissions. Determination of 
whether acceptable operating and 
maintenance procedures are being used 



will be based on information available 
to the Regional Administrator, or their 
designee, which may include, but is not 
limited to, monitoring results, review of 
operating and maintenance procedures, 
and inspection of the unit. 



(11) Affirmative defense. The 
affirmative defense provisions of 
paragraphs (c)(2) and (i) of this section 
do not apply to this paragraph (j). 
[FR Doc. 2014–18228 Filed 8–7–14; 8:45 am] 



BILLING CODE 6560–50–P 
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From: Lyons, Ann
To: Dertke, Daniel (ENRD); Anderson, Lea
Cc: Lee, Anita
Subject: FW: Update on Index to the Record
Date: Wednesday, November 12, 2014 10:57:48 AM
Attachments: Certified Admin Record Index NGS DRAFT as of 2014 1112.pdf


We have the 4 Certifications ready for Debbie’s signature tomorrow morning.  I am attaching a draft
 of the Index if either of you want to look at it.  The only piece that is missing is the list of modeling
 files.  Scott will provide the list to Anita tomorrow.  Otherwise it is complete as attached.   It is about
 35 pages long.  You may have had to deal with bigger records, but this one is big for one of our
 source-specific FIPs.  Other than the modeling files, we have listed some files as not available on
 regulations.gov because they were copyrighted or voluminous documents,
 
Please let me know if you have any comments or changes.   I think it should meet the Petitioners’
 request for specificity. 
 
Ann Lyons
Office of Regional Counsel
U.S.E.P.A.
75 Hawthorne Steet
San Francisco, CA  94107
415-972-3883
lyons.ann@epa.gov
 


From: Lee, Anita 
Sent: Wednesday, November 12, 2014 10:48 AM
To: Lyons, Ann
Subject: Draft Index in PDF form
 
 
 
Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958
 








From: Lee, Anita
To: Glosson, Niloufar; LYONS, ANN
Subject: FW:
Date: Thursday, July 24, 2014 2:09:00 PM


Ann sent me a start . . . I added a bit more. Niloufar – does this work?
 
3-agency agreement


•          EPA, DOI, and DOE have committed to work together to support stakeholder
 interests in NGS


–        Create a long-term EPA-DOI-DOI Working Group
–        Work with stakeholders, including the owners of NGS, tribes and other


 CAP water users, and environmental and community groups, to develop
 a roadmap to achieve long-term goals related to clean energy,
 sustainable water supplies, and sustainable economic development


–        Complete the Phase 2 report on clean energy options for NGS
–        Support shorter term investments that align with long term clean energy


 goals
•          The Working Group is a separate process from BART
 
From Jan 2013 PR: Earlier this month, a joint statement signed by the EPA, Department of the


 Interior and Department of Energy commits each agency to helping develop “clean, affordable and
 reliable power, affordable and sustainable water supplies, and sustainable economic development, while
 minimizing negative impacts on those who currently obtain significant benefits from NGS, including tribal
 nations.”


 
Difference between the TWG alternative and what we approved
            [only included two major differences, there are others. .. ]


·         Added additional enforceability requirements
·         Added a regulatory requirement to cease conventional coal-fired generation at NGS


 by December 22, 2044
 
 
Divestments by LADWP, NV Energy, etc
LADWP and NV Energy have announced their intentions to divest from NGS. Together they
 own 32.5% of the plan, or almost one-third of the 3 unit facility.
 
 
History of the plant, CAP
Part of the federally owned portion of the power generated by NGS pumps Colorado River
 water to tribes, agricultural water users and municipalities.  Excess federally owned power is
 sold; any profits support tribal water settlement agreements
 
            CO2 reductions (was there one for BART?)
One-third reduction in CO2 emissions from the plant (only associated with one unit shutting down
 with no increase in capacity. No CO2 reductions from just BART (SCR on 3 units))
 
 


From: Lyons, Ann 
Sent: Thursday, July 24, 2014 1:58 PM







To: Lee, Anita
Subject:
 


3-agency agreement
•          EPA, DOI, and DOE have committed to work together to support stakeholder


 interests in NGS
–        Create a long-term EPA-DOI-DOI Working Group
–        Work with stakeholders, including the owners of NGS, tribes and other


 CAP water users, and environmental and community groups, to develop
 a roadmap to achieve long-term goals related to clean energy,
 sustainable water supplies, and sustainable economic development


–        Complete the Phase 2 report on clean energy options for NGS
–        Support shorter term investments that align with long term clean energy


 goals
•          The Working Group is a separate process from BART
 
 


            Difference between the TWG alternative and what we approved
           
 
 
            Divestments by LADWP, NV Energy, etc
 
            History of the plant, CAP
Part of the federally owned portion of the power (~350 MW) pumps Colorado River water to
 tribes, agricultural water users and municipalities.  Excess federally owned power is sold; any
 profits support tribal water settlement agreements
 
            CO2 reductions (was there one for BART?)
 
Ann Lyons
Office of Regional Counsel
U.S.E.P.A.
75 Hawthorne Steet
San Francisco, CA  94107
415-972-3883
lyons.ann@epa.gov
 

















From: McKaughan, Colleen
To: Saltman, Tamara
Subject: FW: Comments on NGS from OP
Date: Tuesday, July 22, 2014 3:53:37 PM
Attachments: 2014_0714 NGS pvl comments.docx


Hi, Tamara,


We got these comments from OP today.  Our reaction is that the comments are manageable and not
 significant enough to require Janet’s review, but we wanted to get your take on the situation. Our


 understanding is that Paula has to concur and we really need to get this signed on the 28th.  We will
 make all Paula’s changes tomorrow once we hear from you.


 
 
 
 


Colleen


From: VanLare, Paula 
Sent: Tuesday, July 22, 2014 2:28 PM
To: Lee, Anita
Subject: Comments


Anita—


 


 
 
 
 
 


Best,
Paula


Saved attachment to partial release folder and deleted from here.


Redaction: not responsive


Redaction: not responsive
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Paula Van Lare
US EPA Office of Policy
(202) 566-2951
 





















From: McKaughan, Colleen
To: Lee, Anita; Lyons, Ann
Subject: NGS Fact Sheet in pdf - test
Date: Monday, July 28, 2014 7:47:00 AM
Attachments: NGS Fact Sheet .pdf


Hi, Anita and Ann,


Does this look OK to you? I realized I had to pdf it this morning to attach to my email, but I want to
 make sure it looks OK when  I email it to someone.


Colleen


Release attachment in full










U.S. EPA FACT SHEET 



Final Action  



Best Available Retrofit Technology (BART) for Navajo Generating Station, Navajo Nation 



 



July 28, 2014 



 



Summary of Action  



EPA is taking final action to require the Navajo Generating Station (NGS) to reduce emissions of oxides of 



nitrogen (NOx) in order to reduce the impact NGS has on visibility at 11 national parks and wilderness areas. 



EPA is finalizing the requirements put forth in a Supplemental Proposal on October 22, 2013. These 



requirements are consistent with an agreement developed by a group of diverse stakeholders known as the 



Technical Work Group on NGS (TWG).  



In today’s action, EPA is establishing a cap in NOx emissions from NGS over 2009 to 2044 and requiring the 



operator of NGS to implement one of several alternative operating scenarios to comply with the 2009-2044 NOx 



Cap. Generally, the alternative operating scenarios require NGS to close one unit at NGS, or curtail electricity 



generation by a similar amount, in 2019, and to meet a NOx emission limit that is achievable with the 



installation of selective catalytic reduction (SCR) on two units in 2030.  



When fully implemented, this final action requires over an 80 percent reduction in NOx emissions from NGS 



and is expected to significantly reduce the impact of NGS on visibility at 11 mandatory Class I Federal areas. 



 



Background On Today’s Final Action 



NGS is subject to the BART requirement of the Clean Air Act and Regional Haze Rule based on its age and its 



effect on visibility at 11 national parks and wilderness areas, including the Grand Canyon. See map. 



On February 5, 2013, EPA proposed a BART determination for NGS, an alternative to BART, and a framework 



for evaluating alternatives to BART that would allow greater flexibility in the timeframe for compliance if the 



alternative resulted in greater emission reductions. EPA invited stakeholders to suggest additional alternatives to 



BART that met our proposed framework.  



EPA is exercising its discretion under the Regional Haze Rule and Tribal Authority Rule to set an appropriate 



compliance timeframe for “better than BART” alternatives for NGS and to give credit for early and voluntary 



NOx reductions achieved through the installation of low-NOx burners with separated over fire air over 2009-



2011.  



On July 26, 2013, the TWG submitted Appendix B of the TWG Agreement to meet the framework for an 



alternative to BART. 



The TWG is composed of Salt River Project (operator and co-owner of NGS), the U.S. Department of the 



Interior, the Navajo Nation, the Gila River Indian Community, Environmental Defense Fund, Western Resource 



Advocates, and the Central Arizona Water Conservation District. 



EPA evaluated Appendix B of the TWG Agreement and in a Supplemental Proposal published on October 22, 



2013, proposed regulatory requirements consistent with Appendix B of the TWG Agreement as a “better than 



BART” alternative. 











EPA held five public hearings and received approximately 77,000 written comments. 



Today’s action finalizes the Supplemental Proposal. 



General Background 



NGS, a 2,250 MW coal-fired power plant, is located on the Navajo Nation Indian Reservation near Page, 



Arizona and is one of the largest sources of NOx in the country.  



NOx is not only a visibility-impairing pollutant but is also regulated as a criteria pollutant (NO2) and as a 



precursor to other criteria pollutants, ozone and fine particulate matter. 



Under the Clean Air Act, Congress required that EPA reduce visibility impairment in mandatory Class I federal 



areas across the country. States are required to adopt Regional Haze plans that improve visibility over time. 



These plans include BART determinations, where older sources are evaluated for additional pollution controls. 



Most states have completed this process and many have required stationary sources under their jurisdiction to 



install new air pollution controls for BART.  



NGS has already installed pollution control equipment to significantly reduce emissions of sulfur dioxide (SO2) 



and particulate matter in order to protect visibility and improve air quality. Now, EPA is requiring that the 



facility take comparable action to reduce NOx emissions, the last component of pollution that significantly 



affects regional haze.  



In 2011 alone, 4 million people visited the Grand Canyon. Visibility is important to healthy tourism and the 



economic vitality of the states, local and tribal communities in the West. 



NGS is co-owned by the U.S. Bureau of Reclamation (24.3%), Salt River Project (21.7%), Los Angeles 



Department of Water and Power (21.2%), Arizona Public Service (14%), NV Energy (11.3%) and Tucson 



Electric Power (7.5%).  



 



Los Angeles Department of Water and Power and NV Energy have announced their intentions to divest from 



NGS. Together they own 32.5 % of the plant, or almost one-third of the 3-unit facility. 



 



Next Steps  



The Federal Register notice will be published in approximately 2 – 3 weeks.  The rule will be effective 60 days 



after publication in the Federal Register. 



More Information 



http://www.epa.gov/region9/air/navajo/#station 



 



 





http://www.epa.gov/region9/air/navajo/#station












From: Lee, Anita
To: Lyons, Ann
Subject: FW: Complete Docket Index
Date: Thursday, July 31, 2014 2:33:14 PM
Attachments: DOCKET INDEX EPA-R09-OAR-2013-0009.pdf


On second thought, I will probably wait until the notice publishes in the FR before posting the index,
 so I can include the final FRN in the docket index =)


From: Lee, Anita 
Sent: Thursday, July 31, 2014 2:32 PM
To: LYONS, ANN
Subject: Complete Docket Index
Here it is! Please let me know if you have any edits/concerns. If not, I will post it to the docket.
Thanks!
Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958
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Approval of Air Quality Implementation Plans; Navajo Nation; Regional Haze Requirements for Navajo Generating Station
Docket ID Agency Docket Type
EPA‐R09‐OAR‐2013‐0009 EPA Rulemaking



Document ID Document Title Document Type
Attachment 



Count
Posted Date File Type



N/A
WITHDRAWN: EPA‐R09‐OAR‐2013‐0009‐0001 which has been 



replaced by EPA‐R09‐OAR‐2013‐0009‐0013
WITHDRAWN N/A N/A N/A



EPA‐R09‐OAR‐2013‐0009‐0002 Index for NPRM NGS signed January 17, 2013 OTHER N/A 1/18/2013 xlsx



EPA‐R09‐OAR‐2013‐0009‐0003
Technical Support Document (TSD) for NGS NPRM signed January 



17, 2013.
OTHER N/A 1/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0004
References cited in Technical Support Document (TSD) for 



Proposal signed January 17, 2013.
SUPPORTING & 



RELATED MATERIALS
84 1/18/2013 pdf



2013_0117 NGS Technical Support Document (TSD) 1
2001 CAMD 2
2002 CAMD 3
2003 CAMD 4
2004 CAMD 5
2005 CAMD 6
2006 CAMD 7
2007 CAMD 8



2007‐09 SRP NGS Modeling Protocol 9
2008 CAMD 10



2008‐07 SRP Letter Cost Info NGS 11
2009 CAMD 12



2009_1218 Modeel Letter to EPA 13
2009_1231 NGS Acid Mist Generation Report 14



2009‐06‐03 NGS Letter follow up to May Meeting 15
2009‐0618 Draft Conceptual Ammonia Monitoring Plan 16



2010 CAMD 17
2010_0305 BIA Letter to EPA 18



2010_0421 Email from Hitachi to EPA 19
2010‐09 NH3 monitoring report and presentation 20



2010‐10 NGS NH3 follow up 21
2011 CAMD 22



2011_0224 CALPUFF 6.4 Report 23
2011_0307 Email from Stephen Guglielmo to Anita Lee 24



2011_0605 EN3 Stakeholder letter to EPA 25



Attachments to ‐0004
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2011_0712 DOI Hayes to blumenfeld 26



2011_0718 EPA letter to DOI 27
2011_0921 Yavapai Apache ANPR Late Comment Letter 28
2011_0927 Emails from NPS to NREL on cost estimates 29
2011_0927 Emails from NPS to NREL on cost estimates_2 30
2011_0927 Emails from NPS to NREL on cost estimates_3 31



2012 prelim CAMD 32
2012 Sample postcards received re NGS 33
2012_06 Final Chapter NREL Alternatives 34



2012_0119 PerNOxide Presentation to EPA_part1 35
2012_0119 PerNOxide Presentation to EPA_part2 36
2012_0223 Memo to File phone call EPA and URS 37



2012_0227 Letter modeling archive 38
2012_0228 Attachment to Email from G Smedley Navajo BART 



emissions and results for Jan 2012 Archive
39



2012_0228 Email from Grant Smedley SRP_plus attachments 40



2012_0316 Email from Grant Smedley SRP_plus attachments 41



2012_0323 Email from Grant Smedley SRP Urea Cost breakdown 42



2012_0406 NPS letter to EPA 43
2012_0418 Hurlbut response to EPA Qs 44



2012_0418 NREL‐Hurlbut response to EPA questions 45
2012_0418 Peterson response to EPA Qs 46



2012_0418 NREL response to EPA Questions 47
2012_0425 Email from Grant Smedley to EPA 48



2012_0604 Proposal WY RH SIP 49
2012_0720 SNCR Letter from SRP to EPA 50



2012_1120 BMT_N Aquifer 51
2012_1120 BMT NRDC Report 52



2013_0101 NG emissins and incremental costs 53



BOR presentation to EPA‐BOR Answers to EPA Questions 2 54



BOR Presentation to EPA ‐ Development Fund power point (2) 55



BOR presentation to EPA ‐ DOI Budget FY12 56
CO BART Analysis for Craig  1‐2 57



EPA Analysis of BART Alternatives 58
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EPA cost analysis for NGS 59



Indian policy 1984 60
Kyl Bills 112s2109is 61



mats_final_current_base_hap_inven 62
NGS Title V Permit 63



NGS_emissions scenarios for modeling_2012 May 64
NGS_RHFIP_TSD_vis_tables_121203 65
Springerville title V permit ADEQ 66



2010_0823 Letter Thelander Tempe Farming Co 67
2012_0223 CAP letter to DOI and EPA 68
2101_0226 Fort McDowell Yavapai 69



coronado PSD permit 70
EPA_avg_natural_bg 71



FINAL REPORT‐Affordability Analysis of Proposed EPA BART 
determination on NGS r2_01_16_13



72



M&I user Consolidated Water Cost Impacts Analysis r‐01‐14‐13 73



Mobile Source Risk Estimate Report_30 July 2012 74



Model_BART NGS Affordability Analysis Model r2_1‐16‐2013 75



NGS 2010 TRI data 76
NGS_emission_EPA modeling_2012MAy 77



NH3_scenarios_ANPRM 78
NIA‐Water Use & Supply Projections_01_14_13 79



NO3_compare_ANPRM 80



2011_0927 Attachment to NPS email CCM workbook explanation 81



2011_0927 Attachment to NPS email updated SCR modeified 
Cost Manual approach for NGS #1



82



2011_0927 Attachment to NPS email updated SCR modeified 
Cost Manual approach for NGS #2



83



2011_0927 Attachment to NPS email updated SCR modeified 
Cost Manual approach for NGS #3



84
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RELATED MATERIALS
25 1/18/2013 pdf



2006_07_19 EPA Memo on RH BART Determinations 1
2007‐11_SRP_BART_Analysis_Report for NGS 2



2009‐01 NGS Revised BART Report 3
2010‐08 NGS Report SCR_and_BH_cost_est_rev_D 4
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2012_03 NREL Report 5



2012_0120 SRP Updates NGS BART Report 6
2012_0202 Final ASU Report 7



2012_0312 Letter from NGS Owners to EPA 8
2012_0720 SNCR Letter from SRP to EPA 9



2012_0820 Email from DOI plus attachment 10
2012_1120 BMT_NGS Transition 11



2013_0104 Joint Federal Agency Statement on NGS 12
2013_0109 Timeline of all Tribal consultations on NGS 13



AQ_trends_in_Parks_2008_Final Web 14
BART Alternatives 15



CO BART Analysis for Hayden 1‐2 16
EPA NGS AAQIR AZ 08‐01 17



EPA NGS PSD Permit AZ 08‐01 18
Grand Canyon Annual Visitation 19



Harvey Economics Study for Gila River_all files 20
Interagency Workgroup on Air Quality Modeling Phase 2 



Summary Report and Recommendations for Modeling Long 
Range Transport



21



LADWP Final _2012_IRP_122812 22
Letter 4‐11‐12 from SRP Harvey Economics Final Report 23



Signed GCT SRP Agreement 11.19.08 24
NREL Comments_all_FINAL2012 25



EPA‐R09‐OAR‐2013‐0009‐0006
List of Correspondence from Tribes (Excludes correspondence 



from Tribes already listed as FRN or TSD References)
SUPPORTING & 



RELATED MATERIALS
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2010_0623 Mid‐Year NCAI Resolution 1
2011_0520 Gila River Consultation Request 2
2011_0609 Salt River letter to Admin Jackson 3



2011_0621 Gila River Letter to R9 on Consultation Format 4
2011_0729 Navajo Nation Letter to EPA 5



2011_0808  Gila River Consultation request to Admin Jackson 6



2011_0914 Navajo Nation request for Consultation 7
2011_1014 Ak‐Chin Consultation Request 8



2012_0815 Gila River Letter to EPA 9
2012_0821 Navajo Hardrock Chapter Letter to EPA 10
2012_0921 Navajo Consultation Follow Up Letter 11
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EPA‐R09‐OAR‐2013‐0009‐0007 List of Documents from MATS Webinar for Tribes on 10‐6‐2011
SUPPORTING & 



RELATED MATERIALS
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2011_1006 NGS IPM Presentation 1
Meeting Reminder Email 2



EPA‐R09‐OAR‐2013‐0009‐0008
List of Documents Related to June 30, 2011 Meeting with Tribes 



(this meeting was postponed to August 18, 2012)
SUPPORTING & 



RELATED MATERIALS
24 1/18/2013 pdf



Letter to San Juan Southern Paiute 1
Letter to Cocopah 2



Letter to Colorado River Indian Tribes 3
Letter to Salt River Pima Maricopa 4



Letter to Quechan 5
Letter Black Mesa Water Coalition 6



Letter to Havasupai 7
Letter to Yavapai‐Prescott 8



Letter to NCAI 9
Letter to Yavapai‐Apache 10



Letter to White Mountain Apache 11
Letter to Ak‐Chin 12



Letter to Tohono O'odham 13
Letter to Fort McDowell 14



Letter to San Carlos Apache 15
Letter to Gila River 16
Letter to Kaibab 17



Letter to Navajo Nation 18
Letter to Hopi Tribe 19



Letter to Tonto Apache 20
Letter to Hualapai 21



Letter to Chemehuevi 22
Letter to Pasqua Yaqui 23



Attachment to Letter ‐ Information Request on Water sources 24
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SUPPORTING & 



RELATED MATERIALS
26 1/18/2013 pdf



2012_0802 Letter to Gila River 1
2012_0802 Letter to Navajo Nation 2



Agenda for August 27, 2012 Consultation 3
Letter to Ak‐Chin 4



Letter to Chemehuevi 5
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Letter to Colorado River Indian Tribes 7



Letter to Fort McDowell 8
Letter to Gila River 9
Letter to Havasupai 10
Letter to Hopi Tribe 11
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Letter to Kaibab 14
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2007_0806 SRP Letter to EPA 2



2010_0211 Material from SRP Meeting 3
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2010_0217 Sierra Club Cost of Pollution Controls Sheet 5



2010_0303 Sign in Sheet from meeting with Clean Energy Groups 6
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2011_0414 Letter from Pinal County 11
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2011_0511 EPA Letter to Black Mesa Water Coalition 14
2011_0517  Letter from Congressman Markey 15
2011_0520 EPA response to Markey Letter 16
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2011_0707 EPA response to Bravo information request 17
2011_1117 Letter from Black Mesa Water Coalition 18



2011_1222 EPA letter to Black Mesa  19
2011_1226 Letter from Black Mesa 20



2012_0202 Letter from AZ Legislature 21
2012_0213 Letter from Maricopa Irrigation District 22



2012_0216 EPA Letter to Secretary Chu 23
2012_0216 EPA Letter to Secretary Salazar 24
2012_0222 EPA Comments on NREL Study 25
0212_0223 CAP Comments on NREL Study 26
2012_0224 Letter from Representative Flake 27



2012_0308 Letter from CAP 28
2012_0316 Letter from Senators Kyl and McCain 29



2012_0320 Participant List for meeting with Gila River 30



2012_0316 Participant List for meeting with Maricopa Irrig. Dist 31



2012_0329 Participant List for meeting with SRP 32
2012_0406 DOI Response to CAP Letter 33
2012_0417 EPA Response to CAP Letter 34



2012_0510 Letter from City of Casa Grande 35
2012_0514 EPA Response to Representative Flake 36



2012_0614 EPA Response to Senator Kyl 37
2012_0614 EPA Response to Senator McCain 38



2012_0719 Letter from CAP 39
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EPA‐R09‐OAR‐2013‐0009‐0011 Documents Related to NREL Information Session 2‐8‐2011
SUPPORTING & 



RELATED MATERIALS
4 1/18/2013 pdf



DOI Presentation to ITCA 1
EPA Presentation to ITCA on BART 2
EPA Presentation to ITCA on MATS 3



Sign In Sheet 4
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SUPPORTING & 
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Duplicate of ‐0009



EPA‐R09‐OAR‐2013‐0009‐0013
Air Quality Implementation Plans; Approvals: Navajo Nation; 
Regional Haze Requirements for Navajo Generating Station



PROPOSED RULES N/A 2/5/2013 html
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EPA‐R09‐OAR‐2013‐0009‐0015
Comment on FR Doc # 2013‐01858: Arizona Interfaith Power and 



Light
PUBLIC SUBMISSIONS N/A 2/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0016 Comment from webmail dated 1‐26‐2013 from Patrick Mattingly PUBLIC SUBMISSIONS 1 2/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0017
Comment letter dated 1‐30‐2013 from Bob Stump, Chairman, 



Arizona Corporation Commission (ACC)
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0018
Comment letter dated 2‐13‐2013 from David Mallavia, President 



of Canyonlands Health Care
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0019
Comment letter dated 2‐13‐2013 from Grant R. Ward, Maricopa‐



Stanfield Irrigation and Drainage District
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0020 Comment letter dated 2‐13‐2013 from Sylvia Colton PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0021
Comment submitted through webforms, dated 2‐14‐2013, from 



W.B. "Tug" Kangus
PUBLIC SUBMISSIONS 1 2/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0022
Comment letter dated 2‐14‐2013 from Kelly Barr, Salt River 



Project
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0023
Comment letter dated 2‐21‐2013 from Central Arizona Project 



(CAP), David Modeer
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0024
2013_0301 Navajo Nation Request for 90‐day Extension of 



Comment Period
PUBLIC SUBMISSIONS 1 3/1/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0025 Comment Letter Dated March 4, 2013 from Vincent Yazzie PUBLIC SUBMISSIONS 1 3/6/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0026
Comment submitted through Regulations.gov on 3‐9‐13 from 



Andrew Key
PUBLIC SUBMISSIONS N/A 3/11/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0027
Comment submitted through Regulations.gov on 3‐9‐13 from 



Shawn Dolan
PUBLIC SUBMISSIONS N/A 3/11/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0028
Pre‐publication version signed March 8, 2013 by Regional 



Administrator, Jared Blumenfeld, extending the comment period 
on a February 5, 2013 NPRM, 78 FR 8274, by 90 days.



OTHER N/A 3/11/2013 pdf
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Air Quality Implementation Plans; Approvals and Promulgations: 



Navajo Nation; Regional Haze Requirements for Navajo 
Generating Station



PROPOSED RULES N/A 3/19/2013 html
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2013_0307 EPA Presentation to Native American Caucus of the 
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SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0031 2013_0319 Meeting with Tohono O'odham Nation
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0032 2013_0321 Meeting with InterTribal Council of Arizona
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0033
2013_0321 Meeting with Salt River Project and Other 



Stakeholders
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf
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EPA‐R09‐OAR‐2013‐0009‐0034 2013_0311 Meeting with Maricopa Stanfield Irrigation District
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0035
2013_0318 Meeting with Central Arizona Water Conservation 



District
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0036 Comment from Dave Crawford on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS N/A 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0037
Comment from Hitachi Power Systems America on FR Doc # 



2013‐01858
PUBLIC SUBMISSIONS N/A 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0038 Comment from Jean Miyake received March 10, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0039
Comment from Governor Gregory Mendoza, Gila River Indian 



Community, received March 11, 2013
PUBLIC SUBMISSIONS 1 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0040 Comment from Keith Woodward received Marcy 13, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0041 Comment from Vincent H. Yazzie received March 12, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0042 Comment from James Drake received March 14, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0043 Comment from Duncan Harvey received March 15, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0044 Comment from David Becker received March 16, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0045 Comment from Paula Smith received March 16, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0046
Comment from Barbara J. Sattler received March 25, 2013 (dated 



March 19, 2013)
PUBLIC SUBMISSIONS 1 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0047 Comment on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS N/A 4/4/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0048 Comment on FR Doc # 2013‐06196 PUBLIC SUBMISSIONS N/A 4/5/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0049 Comment on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS 1 4/8/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0050 Comment on FR Doc # 2013‐06196 PUBLIC SUBMISSIONS N/A 4/11/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0051 Comment from Cindy Siepel dated April 5, 2013 via email. PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0052
Comment letter from Sundt Construction Inc. David S. Crawford, 



P.E. dated April 8, 2013.
PUBLIC SUBMISSIONS 1 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0053
Comment from Brian D. Gary, BS Geological Engineering Student, 



dated April 9, 2013 via email.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0054 Comment from Jon Borges, L.M.P. dated April 9, 2013 via email. PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0055
Comment from John Neville, LEED‐AP, President of Sustainable 



Arizona, dated April 12, 2013.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0056 Comment from Janice Berger, dated April 14, 2013, via email. PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0057
Comment from Sid Abma, Sidel Systems, dated April 15, 2013, 



via email.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0058
Comments (4) from Wildearth Guardians (WEG), dated April 15, 



2013, via emails.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0059
Comment (1) from Wildearth Guardians (WEG), dated April 16, 



2013, via email.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0060
2013_0311 Meeting materials from Maricopa Stanfield Irrigation 



District
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0061 2013_0321 Meeting with Salt River Project
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0062 2013_0412 Meeting with NV Energy and NDEP
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0063 2013_0405 Letter Inviting Tribal Consultation on NGS
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0064 Comment on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS 1 4/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0065
Comment from Scott Hicks, dated May 5, 2013, on FR Doc # 2013‐



01858
PUBLIC SUBMISSIONS 1 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0066 Comment from Concerned Citizen on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS N/A 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0067
Comment from Christopher Lish, May 6, 2013,  on FR Doc # 2013‐



01858
PUBLIC SUBMISSIONS 1 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0068
Comment (1), April 17, 2013,  from Malcolm Brown, via 



WildEarth Guardians.
PUBLIC SUBMISSIONS 1 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0069 Comment from Dennis Lemon, May 2, 2013. PUBLIC SUBMISSIONS 1 5/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0070
Comment from Patricia Alvarez, May 2, 2013, on FR Doc # 2013‐



06196
PUBLIC SUBMISSIONS N/A 5/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0071
Comment from Vincent Yazzi, May 6, 2013 letter with 13 files 



attached
PUBLIC SUBMISSIONS 14 5/16/2013 pdf



2013_0506 Comment from Vincent Yazzie 1
declaratory_judgement 2



exhibit 2a 3
exhibit 2b 4
exhibit_3 5



exhibits_6_to 6
exhibits_9_to_11 7
exhibit_12_to_ 8



ngs lease agreement part 1 9
ngs lease agreement part 12 10
NGS Water Contract (2) 11



PVNGSEconomicImpact2010 12
srp_motion_for_an_injunction 13
teilborg_injunction_order 14



EPA‐R09‐OAR‐2013‐0009‐0072 Comment from Vincent Yazzi, May 9, 2013 letter with 2 files PUBLIC SUBMISSIONS 3 5/16/2013 N/A



2013_0509 Comments from Vincent Yazzie 1
0042‐13 2



Attachments to ‐0071



Attachments to ‐0072
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53024_NREL_study 3



EPA‐R09‐OAR‐2013‐0009‐0073 Memos to File re: Meetings
SUPPORTING & 



RELATED MATERIALS
3 5/16/2013 N/A



Attachments to ‐0073 2013_0416 and 0417 Meetings with various NGS Stakeholders 1



2013_0429 Consultation with Tribes 2
2013_0503 Meeting with Western Clean Energy Campaign 3



EPA‐R09‐OAR‐2013‐0009‐0074 Comment, 2013‐0430 from Kenneth Kovovich PUBLIC SUBMISSIONS 1 5/16/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0075 Comment, 2013‐05‐02 from Patricia Alvarez PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0076 Comment, 2013‐05‐06 from Steve Rasmussen PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0077 Comment, 2013‐05‐08 from Joseph Roundtree PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0078 Comment, 2013‐05‐08 from Thomas Pyzdek PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0079 Comment, 2013‐05‐09 from Ann McMullen PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0080 Comment, 2013‐05‐09 R Wade PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0081 Comment, 2013‐05‐10 from Lee Calamaio PUBLIC SUBMISSIONS 1 5/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0082
Comment from AZ House of Represenatives on 5/29/13 on FR 



Doc # 2013‐06196
PUBLIC SUBMISSIONS 1 6/3/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0083
Comment from Roger Moder on 5/31/2013 on FR Doc # 2013‐



06196
PUBLIC SUBMISSIONS N/A 6/3/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0084
Comment from Rick Murray, AZ Small Business Association, June 



4, 2013, on FR Doc # 2013‐06196
PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0085
Comment from Senator Steve Pierce, AZ State Senate, June 4, 



2013, on FR Doc # 2013‐06196
PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0086
Comment from Concerned Citizen, June 4, 3013, on FR Doc # 



2013‐06196
PUBLIC SUBMISSIONS N/A 6/6/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0087 2013_0307 Letter from Senators Flake and McCain on NGS PUBLIC SUBMISSIONS 1 6/6/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0088 2013_0508 Comment from Wayne Collins PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0089
2013_0515 Letter from Members of the AZ House of 



Representatives
PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0090 2013_0524 Comment from Frank Jones PUBLIC SUBMISSIONS 1 6/6/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0091 2013_0604 Comment from Roger Turner PUBLIC SUBMISSIONS 1 6/6/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0092
EPA and DOI Response to Senators Flake and McCain, May 20, 



2013
SUPPORTING & 



RELATED MATERIALS
2 6/6/2013 pdf



2013_0520 DOI EPA Response to Sen McCain re NGS 1
2013_0520 DOI EPA Response to Sen Flake re NGS 2



EPA‐R09‐OAR‐2013‐0009‐0093 EPA Response to Media Request, May 30, 2013
SUPPORTING & 



RELATED MATERIALS
N/A 6/6/2013 pdf



Attachments to ‐0092
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EPA‐R09‐OAR‐2013‐0009‐0094
EPA Response to Request from Several Members of the AZ State 



Legislature for Additional Public Hearings, May 30, 2013
SUPPORTING & 



RELATED MATERIALS
N/A 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0095
2013_0528 Letter from Tom Horne, AZ Attorney Gen. AND EPA 



Response to letter dated June 6, 2013
PUBLIC SUBMISSIONS 1 6/11/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0096
Air Quality Implementation Plans; Approvals: Navajo Nation; 
Regional Haze Requirements for Navajo Generating Station; 



Public Hearings
PROPOSED RULES N/A 6/19/2013 html



EPA‐R09‐OAR‐2013‐0009‐0097 2013_0606 Letter from NV State Senator Kelvin Atkinson PUBLIC SUBMISSIONS 1 6/21/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0098
2013_0611 Letter from President Shelly, Navajo Nation 



requesting consultation meeting
PUBLIC SUBMISSIONS 1 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0099 2013_0616 Email comment from Susan and John PUBLIC SUBMISSIONS 1 6/21/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0100
2013_0611 Consultation Meeting with Gila River Indian 



Community
SUPPORTING & 



RELATED MATERIALS
N/A 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0101
2013_0619  Consultation Meeting with Fort McDowell Yavapai 



Nation
SUPPORTING & 



RELATED MATERIALS
N/A 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0102
2013_0620 Stakeholder Request for Additional Extension of 



Comment Period
PUBLIC SUBMISSIONS 1 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0103
Pre‐Publication Version of Notice signed June 26, 2013: 2nd 
Extension of NGS Comment Period to October 4, 2013.



NOTICES N/A 6/27/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0104 2013_0612 Letter from AZ State Senate President Biggs PUBLIC SUBMISSIONS 1 6/28/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0105 2013_0613 Letter from AZ State Rep. Kavanagh PUBLIC SUBMISSIONS 1 6/28/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0106 2013_0625 Comment from Verna Stoddard PUBLIC SUBMISSIONS 1 6/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0107 2013_0627 EPA Letter to Navajo Nation President Shelly
SUPPORTING & 



RELATED MATERIALS
N/A 6/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0108 2013_0627 EPA Response to AZ State Senate Pres Biggs
SUPPORTING & 



RELATED MATERIALS
N/A 6/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0109 2013_0702 Email Comment from John Yoder PUBLIC SUBMISSIONS 1 7/8/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0110 2013_0627 EPA Letter to NV State Senator Kelvin Atkinson
SUPPORTING & 



RELATED MATERIALS
N/A 7/8/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0111
State Implementation Plans; Approvals and Promulgations: 
Navajo Nation; Regional Haze Requirements for Navajo 



Generating Station
PROPOSED RULES N/A 7/8/2013 html



EPA‐R09‐OAR‐2013‐0009‐0112
Comment from Member of Navajo Tribe on FR Doc # 2013‐



14630 dated 7/7/13
PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0113
Comment from Rick Spilsbury on FR Doc # 2013‐14630 dated 



7/10/13
PUBLIC SUBMISSIONS N/A 7/16/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0114 Anonymous Comment on FR Doc # 2013‐14630 dated 7/12/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0115 Anonymous Comment on FR Doc # 2013‐06196 dated 7/2/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0116 Anonymous #2 Comment on FR Doc # 2013‐06196 dated 7/2/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0117 Anonymous #3 Comment on FR Doc # 2013‐06196 dated 7/2/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0118 2013_0718 Memo to Docket_Meeting with Stakeholders
SUPPORTING & 



RELATED MATERIALS
N/A 7/26/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0119 2013_0717 Comment from Alvern Woods PUBLIC SUBMISSIONS 1 7/26/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0120
2013_0713 Example Take Action Email from Sierra Club (over 



36,000 received as of 7/26/13)
PUBLIC SUBMISSIONS 1 7/26/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0121
2013_0724 Example Take Action Email from Care2 (over 5,900 



received as of 7/26/13)
PUBLIC SUBMISSIONS 1 7/26/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0122
2013_0726 Submission of Alternative to BART from the Technical 



Working Group
PUBLIC SUBMISSIONS 2 7/26/2013 pdf



Blumendfled Ltr re TWG Agreement Proposed BART Alternative 7‐
26‐13



1



7‐25‐2013‐NGS‐TWG‐Agreement‐Final_Executed(1) 2
EPA‐R09‐OAR‐2013‐0009‐0123 COMMENT from Fred Bauder, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0124 COMMENT from Vincent Yazzie, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0125 COMMENT #2 from Vincent Yazzie, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0126 COMMENT #3 from Vincent Yazzie, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0127 COMMENT from Val Summers, 8‐03‐12, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0128 COMMENT from Terry L. O'Neal, letter dated August 6, 2013 PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0129 COMMENT from Terry Finefrock, 8‐07‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0130 COMMENT from Vincent Yazzie, 8‐09‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0131 COMMENT from Vincent Yazzie, 8‐10‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0132 COMMENT from L.S. Willingyrme, M.D., 8‐12‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0133 COMMENT from Paul Mitchell, 8‐16‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0134
COMMENT from LeRoy Shingoitewa, Chairman, The Hopi Tribe, 



letter dated August 19, 2013
PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0135
COMMENT from Vincent Yazzie, dated August 4, 2013, received 



in email August 5, 2013, with attachments
PUBLIC SUBMISSIONS 16 8/21/2013 pdf



2013_0731 to 0805 Email Comments from Vincent Yazzie 1
0177‐13_reduced072013 2



Comments EPA‐RO9‐OAR‐2013‐0009_bronchiolitis_NOx 3



Attachments to ‐0135



Attachments to ‐0122
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Copy of diag810 4



ngs_05292013_ash 5
ngs_05292013_ash_01 6
ngs_05292013_ash_02 7



ngs08032013 8
ngs_08302013_antelope 9



ngs_08302013_antelope_01 10
ngs_08302013_antelope_02 11



Page_az_08032013 12
Page_az_08032013_01 13
Page_az_08032013_02 14
Page_az_08032013_03 15
Page_az_08032013_04 16



EPA‐R09‐OAR‐2013‐0009‐0136
COMMENT from Vincent Yazzie, dated August 14, 2013, received 



in email August 14, 2013, with attachments
PUBLIC SUBMISSIONS 4 8/21/2013 pdf



2013_0814 Comment from Vincent Yazzie 1
06Chapt1 2



ROD 3
SonoranCEC Final16Dec 2011 4



EPA‐R09‐OAR‐2013‐0009‐0137 Comment on EPA‐R09‐OAR‐2013‐0009‐0029 PUBLIC SUBMISSIONS N/A 8/23/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0138 Comment on EPA‐R09‐OAR‐2013‐0009‐0029 PUBLIC SUBMISSIONS N/A 8/23/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0139 Comment from Vincent Yazzie, August 26, 2013, via email PUBLIC SUBMISSIONS 1 9/3/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0140
Comment from Joe Galli with Scottsdale Chamber of Commerce, 



dated August 27, 2013
PUBLIC SUBMISSIONS 1 9/3/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0141
Comment from Joe Galli, Scottsdale Chamber of Commerce on 



EPA‐R09‐OAR‐2013‐0009‐0111
PUBLIC SUBMISSIONS 1 9/3/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0142
COMMENT from Dave Hummer, Mining Engineer, USDI, August 



22, 2013, via email.
PUBLIC SUBMISSIONS 1 9/3/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0143
Letter to Terry O'Neal from Deborah Jordan, dated 8‐22‐13, 
response ackowledging Mr. O'Neal's letter to Administrator 



McCarthy.



SUPPORTING & 
RELATED MATERIALS



N/A 9/12/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0144
Memo to File by Anita Lee dated August 22, 2013, Record of 



Consultation Meeting with the Gila River Indian Authority during 
Public Comment Period



SUPPORTING & 
RELATED MATERIALS



N/A 9/12/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0145
Comment from Carrie Wilkinson, 9‐11‐13, on EPA‐R09‐OAR‐2013‐



0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0146
Comment from Kathy Jirschele, 9‐11‐13, on EPA‐R09‐OAR‐2013‐



0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A



Attachments to ‐0136
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EPA‐R09‐OAR‐2013‐0009‐0147
Comment from Malcolm Cox, 9‐11‐13, on EPA‐R09‐OAR‐2013‐



0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0148
Comment from Lindsey Normoyle, 9‐11‐13, on EPA‐R09‐OAR‐



2013‐0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0165
2013_0914 Comment from Mike Fisher on EPA‐R09‐OAR‐2013‐
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N/A 9/16/2013 pdf
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EPA‐R09‐OAR‐2013‐0009‐0168 2013_0912 Comment from George Duffield PUBLIC SUBMISSIONS 1 9/16/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0173
Memo to Docket regarding meeting with Vernon Masayesva, 
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SUPPORTING & 



RELATED MATERIALS
N/A 9/25/2013 pdf
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SUPPORTING & 



RELATED MATERIALS
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EPA‐R09‐OAR‐2013‐0009‐0178 2013_0918 Comment from Aaron Lenzing PUBLIC SUBMISSIONS 1 9/25/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0180 2013_0920 Comment from Julia Larrabee PUBLIC SUBMISSIONS 1 9/25/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0181 2013_0923 Comment from Nikolai Messner PUBLIC SUBMISSIONS 1 9/25/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0188
Comment from Todd Sanders, Greater Phoenix Chamber of 



Commerce
PUBLIC SUBMISSIONS 1 10/23/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0189 Comment from Sal deCiccio, Phoenix City Council PUBLIC SUBMISSIONS 1 10/23/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0190 Comment from Binnur Gunesin via regulations.gov PUBLIC SUBMISSIONS 1 10/23/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0191 Supplemental Better than BART Alternatives.xlsx
SUPPORTING & 



RELATED MATERIALS
N/A 10/23/2013 xlsx



EPA‐R09‐OAR‐2013‐0009‐0192
Comment from Mayor of Oro Valley Arizona, Satish I. Hiremath, 



September 18, 2013.
PUBLIC SUBMISSIONS N/A 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0193
Comment from Harrison and Mary Johnson, September 23, 



2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0194
Comment from Flowing Wells Irrigation District, David Crockett, 



September 23, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0195
Comment from Anita Christy, Arizona for Water, September 25, 



2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0196
Comment from Binnur Gunesin, Dutoit/Gunesin CS, September 



25, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0197 Comment from Jojean Dikeman, September 26, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0198
Comment EXAMPLE of 11 form letters received September 27, 



2013.
PUBLIC SUBMISSIONS 1 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0199
Comment from City of Chandler Arizona, Mayor Jay Tibshraeny, 



September 26, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0200
Comment from Richard B. and Kathleen H. Coolidge, October 2, 



2013.
PUBLIC SUBMISSIONS 1 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0201
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PUBLIC SUBMISSIONS 1 10/24/2013 pdf
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EPA‐R09‐OAR‐2013‐0009‐0209
Comment from Thomas J. Lowe, Chairman of Univest, October 



10, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0210 Comment from Jeff Strang, October 11, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0211 Comment #1 from Arlene Alder, October 12, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0213
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Schoaf, October 15, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0214
Comment from Metro Water District, Tucson Arizona, 



Chairwoman, Judy Scrivener, October 16, 2013.
PUBLIC SUBMISSIONS 1 10/24/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0215 Comment from Terry Carleton, October 16, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0216 Comment from Maria Randklev, October 17, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0217 Comment from Shaina Shay, October 17, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0218 Comment from Chuck Gordon, October 23, 2013. PUBLIC SUBMISSIONS 1 10/24/2013 N/A
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0186
PUBLIC SUBMISSIONS 1 11/25/2013 tif



EPA‐R09‐OAR‐2013‐0009‐0221
Comment thru Regulations.gov on EPA‐R09‐OAR‐2013‐0009‐



0186
PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0222
Comment thru Regulations.gov on EPA‐R09‐OAR‐2013‐0009‐
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PUBLIC SUBMISSIONS N/A 11/25/2013 N/A
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Regulations.gov on EPA‐R09‐OAR‐2013‐0009‐0186
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EPA‐R09‐OAR‐2013‐0009‐0224
Comment thru Regulations.gov on EPA‐R09‐OAR‐2013‐0009‐



0186
PUBLIC SUBMISSIONS N/A 11/25/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0231
Comment from Merrianne Geisdorf via email, November 7, 
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PUBLIC SUBMISSIONS 1 11/25/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0234
Comment from Julie Pastrick, Flagstaff Chamber of Commerce, 



sent by Mike Sistak via email, November 13, 2013.
PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0235 Comment from Mike Campbell via email, November 13, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0236 Comment from Charles Parke via email, November 14, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0237
Comment from Dr. Kenneth Langton via email, November 14, 
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PUBLIC SUBMISSIONS 1 11/25/2013 N/A
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Comment from Senator Bob Worsley via email, November 14, 
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PUBLIC SUBMISSIONS 1 11/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0240 Comment from Cathy Della Penta via email, November 15, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0244 Comment from Robert Tang via email, November 18, 2013. PUBLIC SUBMISSIONS 1 11/25/2013 N/A
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Comment from G. Brad Brown, Peabody Energy, at Tucson 



Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0250
Comment from David Modeer, General Manager, Central Arizona 
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PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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Hearing, November 14, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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Comment from David Modeer, General Manager, Central Arizona 



Water Conservation District at Phoenix Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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Southeast Arizona, at Phoenix Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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Comment from Dr. George D. Thurston, Professor of 



Environmental Medicine at the New York School of Medicine at 
the Phoenix Hearing, November 14, 2013



PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0260
Comment from Mark Hajduk, Environmental Consultant, Arizona 



Public Service Company at the Phoenix Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0261 Comment from Marshal Johnson, Photos, at the Phoenix Hearing PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0262
Comment from Dr. Roger H. Bezdek, President of MISI, at the 
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PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0263
Comment from William Mattingly, Utilities Director, City of 
Peoria AZ, at the Phoenix Hearing, November 14, 2013



PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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Comments‐8 single pages from various speakers at the Phoenix 



Hearting
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0265 Comment from Eugene T. Begay at the Page Hearing PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0266
Comment from Professor Frank Clemente, Penn State University, 



at the Page Hearing, November 12, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0267 Comment from Vencent Yazzie, Photos, at the Page Hearing PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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EPA‐R09‐OAR‐2013‐0009‐0268
Comment from Mike Hummel, SRP Associate General Manager, 



at the LeChee Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0269 Comment from Vincent Yazzie ‐ Photos at the LeChee Hearing PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0270
Comment from Frank Clemente, Professor Emeritus at Penn 



State University, at the Kykotsmovi Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0271
Comment from Vernon Masayesva, Black Mesa Trust, at the 



Kykotsmovi Hearing
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0272 Comment from Chet Haryasz PUBLIC SUBMISSIONS 1 12/10/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0273 Comment from Jim Newton PUBLIC SUBMISSIONS 1 12/10/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0274 Comment from Ralph Marra, BKW Farms PUBLIC SUBMISSIONS 1 12/10/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0275 Comment from John Morgan PUBLIC SUBMISSIONS 1 12/10/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0276 Comment from Roger Moder PUBLIC SUBMISSIONS 1 12/10/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0277 Comment from Karen Johnson PUBLIC SUBMISSIONS 1 12/10/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0278
Jeff Jensen, Golf Course Superintendents Assocation of America, 



letter dated November 15, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0279 Comment from Zak Draskovich, dated November 21, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0280
Comment from Christian Prive, Mayor of Maricopa, letter dated 



November 21, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0281
Comment from Vernon Masayesva from Kykotsmovi Hearing, 



November 13, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0282
Comment from Peoria Chamber of Commerce, Bobbi 



Magdaleno, Chair
PUBLIC SUBMISSIONS 1 12/10/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0283 Comment from Peggie Jo Vincent, November 15, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0284 Comment from Dennis DuVall, November 14, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0285
Comment from Andy M. Tobin, Speaker, AZ House of 
Representative, letter dated November 13, 2013



PUBLIC SUBMISSIONS N/A 12/10/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0286
Comment from William A. Rigsby, letter dated November 12, 



2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0287
Comment from Judy Burges, AZ State Senate, November 12, 



2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0288 Comment Robert E. Rutkowski, dated November 12, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0289
Comment from Arizona Corporation Commission, Bob Stump, 



Chairman, November 5, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0290 Comment from Art Felsinger and Paul Bott PUBLIC SUBMISSIONS 1 12/10/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0291 Comment from Marcus D. Martin, October 25, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0292 Comment from James Shlenvogt, October 24, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0293
Comment from City of Gilbert, John W. Lewis, Mayor, October 



24, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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EPA‐R09‐OAR‐2013‐0009‐0294
Comment EXAMPLE of 82 comment cards from Black Mesa 



Water Coalition, October 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0295
Comment from City of Scottsdale Arizona, W.J. "Jim" Lane, 



Mayor, October 23, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0296
Comment from City of Glendale Arizona, Brenda S. Fishcer, City 



Manager, October 23, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0297
Comment from State of Arizona, Janice K. Brewer, Governor, 



October 21, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0298 Comment on EPA‐R09‐OAR‐2013‐0009‐0186 PUBLIC SUBMISSIONS N/A 12/17/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0299 Comment on EPA‐R09‐OAR‐2013‐0009‐0186 PUBLIC SUBMISSIONS N/A 12/17/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0300 Comment on EPA‐R09‐OAR‐2013‐0009‐0186 PUBLIC SUBMISSIONS 1 12/17/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0301 Meeting on October 21, 2013: EPA, DOI and SRP on NGS
SUPPORTING & 



RELATED MATERIALS
N/A 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0302
Memo to Docket, Telephone Conference on December 10, 2013, 



between EPA and various environmental groups
SUPPORTING & 



RELATED MATERIALS
N/A 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0303
Memo to Docket, Tribal Consultation on Navajo Generating 



Station, December 9, 2013
SUPPORTING & 



RELATED MATERIALS
N/A 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0304
Comment on EPA‐R09‐OAR‐2013‐0009‐0186, Dave Perry, 
President, Greater Oro Valley Chamber of Commerce



PUBLIC SUBMISSIONS N/A 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0305
Comment on EPA‐R09‐OAR‐2013‐0009‐0186 Task Force 01‐06‐



2014, Grant Ward and Paul Orme Submitters
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0306
Comment letter dated January 6, 2014 from AZ Mining 



Association, Kelly Norton, President, with attachment, "The NGS 
Battle" dated October 2013,



PUBLIC SUBMISSIONS 2 1/9/2014 N/A



AMA Comments on NGS Regional Haze FIP Final 01032014 1
NGS CLE 103013 ‐ color 2



EPA‐R09‐OAR‐2013‐0009‐0307 Comment from Carol W. West, November 26, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf
EPA‐R09‐OAR‐2013‐0009‐0308 Comment from Rory Van Poucke, December 4, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf
EPA‐R09‐OAR‐2013‐0009‐0309 Comment from Daryl P. Rachey, December 6, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0310 Comment from Brian Stevens, December 8, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0311 Comment from Eric Hayes, December 8, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0312 Comment from Steven and Joan Harris, December 8, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0313
Comment from TWG to Jared Blumenfeld, RA, USEPA R9, dated 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0314
Comment from Tucson Electric Power (TEP), Mark Mansfield, 



Vice President, Generation, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf
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EPA‐R09‐OAR‐2013‐0009‐0315
Comment from Arizona Public Service (APS), Chas Spell, Director 



of Environmental Policy Program, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0316
Comment from Navago Nation, Ben Shelly, President, January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0317
Comment from Gila River Indian Community (GRIC), Linus 



Everling, dated January 2, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0318
Comment from Daivd M. Gowan, Sr., House Majority Leader, 



Arizona House of Representatives, December 9, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0319 Comment from Deborah Maust, December 9, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0320
Comment from Arizona Corporation Comission (ACC), January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0321
Comment from Jeff McIntyre, Special Education Counselor, Page 



High School, December 9, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0322 Comment from Monica Kloskowski, December 9, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0323
Comment from Herman G. Honarie, Chairman, The Hopi Tribe, 



December 9, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0324
Comment from Duane Blumberg, Ph.D., Mayor, Town of 



Sahuarita, December 10, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0325
Comment from Arizona Coalition for Water, Energy, Jobs_Tom 



Dorn, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0326
Comment from 22nd Navajo Nation, Honorable Johnny Naize, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0327 Comment from Donald Begalke, December 12, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0328
Comment from Mark Mitchell, Mayor, City of Tempe, December 



13, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0329 Comment from Mary Worman, December 13, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0330 Comment from Mike Dvorak, December 13, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0331 Comment from James Terwilliger, December 14, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0332
Comment from Arizona Congressional Delegation, submitted by 



Kris Kiefer (Flake), December 16, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0333
Comment from Herman Honanie, Chairman of The Hope Tribe, 



December 16, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0334
Comment from Ronnie Lupe, Chairman, White Mountain Apache 



Tribe, December 17, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0335 Comment from Charles Spitzer, December 21, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0336



Response lletter from Jared Blumenfeld, EPAR9, RA, to Herman 
G. Honanie, Chairman of the Hopi Tribe, December 24, 2013, 
resulting from government‐to‐government consultation of 



December 9, 2013



PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0337



Letter from Jared Blumenfeld, RA, USEPA R9, to Ronnie Lupe, 
Chairman, White Mountain Apache Tribe, December 24, 2013, 
regarding the December 10, 2013 consultation meeting and the 



duration of the comment period



PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0338
Comment from Virgil W. Davis, Chairman of the Board, 



Community Water Company of Green Valley, December 27, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0339
Comment from Dave Perry, President/CEO, Greater Oro Valley 



Chamber of Commerce, December 27, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0340
Comment from Tohono O'odham Nation, submitted by Jonathan 
L. Jantzen, Office of Attorney General of the Tohono O'odham 



Nation, December 27, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0341 Comment from Glenn Martin, December 30, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0342
Comment from Lee Bean, re PhotoBioReactor, December 30, 



2013
PUBLIC SUBMISSIONS N/A 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0343
Comment from Central Arizona Water Conservation District 
(CAWCD), David Modeer, General Manager, dated January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0344 Comment from Mary Ann Osterbrink, December 30, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0345
Comment from Charles Bliss, ChE, Oxyfuel Alternative, January 2, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0346 Comment from Dominic Bailin, January 3, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0347
Comment from Arizona Department of Water Resources, 



Thomas Buschatzke, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0348
Comment letter from SRP, Kelly J. Barr, with enclosures 



separately posted
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0349 Comment from SRP, Appendices A‐C PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0350 Comment from SRP, Appendices D‐F PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0351 Comment from SRP, Appendices G‐K PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0352 Comment from SRP, Appendices L‐O PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0353 Comment from SRP, Appendices P‐T PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0354 Comment from SRP, Appendices U‐V PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0355 Comment from Vincent Yazzie, January 6, 2014 PUBLIC SUBMISSIONS 5 1/9/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0356
Comment from Don Yellowman, President, Forgotten People 



CDC, January 3, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0357 Comment from Douglas Dewitz, January 3, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0358 Comment from Nance Harris, January 3, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0359
Comment from Herman Honanie, Chairman, The Hopi Tribe, 



January 3, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0360 Comment from James and Carolyn Shelton, January 4, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0361 Comment from Sarah Carignan, January 4, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0362
Comment from Dwight Witherspoon, Council Delegate for: Black 
Mesa Chapter, Forest Lake Chapter, Hardrock Chapter, Pinon 



Chapter, Wippoorwill Chapter, January 5, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0363 Comment from Michael L. Weiss, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0364 Comment from Tracy Hiscock, January 5, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0365
Letter Response to Governor Janice Brewer, from Administrator 



Gina McCarthy, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0366 Comment from Bob and Karen LeCour, January 5, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0367



Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 



Resources Defense Council



PUBLIC SUBMISSIONS 7 1/9/2014 pdf



01 NGS comments 1‐3‐14 1
02 NGS comments exhibit index 2



NGS comments exhibit 1 3
NGS comments exhibit 2 4
NGS comments exhibit 3 5
NGS comments exhibit 4 6
NGS comments exhibit 5 7



EPA‐R09‐OAR‐2013‐0009‐0368



Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 



Resources Defense Council: David Marcus, December 31, 2013



PUBLIC SUBMISSIONS 9 1/9/2014 N/A
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Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 
Resources Defense Council: George D. Thurston's Report, 



December 12, 2013



PUBLIC SUBMISSIONS 2 1/9/2014 N/A



G. Thurston report 12‐12‐13 1
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Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 



Resources Defense Council: Nathan Miller and Ranijitt Sahu , 
December 31, 2013



PUBLIC SUBMISSIONS 3 1/9/2014 N/A



Miller‐Sahu report 12‐31‐13 1
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(1 of 2: V. Stamper Reports and Exhibits) Comments and Exhibits 
submitted by Earth Justice on behalf of "Conservations 



Organizations": National Parks Conservations Association, Sierra 
Club, Grand Canyon Trust and National Resources Defense 



Council: Victoria R. Stamper, December 30, 2013



PUBLIC SUBMISSIONS 36 1/9/2014 pdf
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V. Stamper report ex. 17 18
V. Stamper report ex. 18 19
V. Stamper report ex. 19 20
V. Stamper report ex. 20 21
V. Stamper report ex. 21 22
V. Stamper report ex. 22 23
V. Stamper report ex. 23 24
V. Stamper report ex. 24 25
V. Stamper report ex. 25 26
V. Stamper report ex. 26 27
V. Stamper report ex. 27 28
V. Stamper report ex. 28 29
V. Stamper report ex. 29 30
V. Stamper report ex. 30 31
V. Stamper report ex. 31 32
V. Stamper report ex. 32 33
V. Stamper report ex. 33 34
V. Stamper report ex. 34 35
V. Stamper report ex. 35 36



EPA‐R09‐OAR‐2013‐0009‐0372



(2 of 2: V. Stamper Reports and Exhibits) Comments and Exhibits 
submitted by Earth Justice on behalf of "Conservations 



Organizations": National Parks Conservations Association, Sierra 
Club, Grand Canyon Trust and National Resources Defense 



Council: Victoria R. Stamper, December 30, 2013



PUBLIC SUBMISSIONS 44 1/9/2014 pdf



V. Stamper report ex. 36 1
V. Stamper report ex. 37 2
V. Stamper report ex. 38 3
V. Stamper report ex. 39 4
V. Stamper report ex. 40 5
V. Stamper report ex. 41 6
V. Stamper report ex. 42 7
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V. Stamper report ex. 43 8
V. Stamper report ex. 44 9
V. Stamper report ex. 45 10
V. Stamper report ex. 46 11
V. Stamper report ex. 47 12
V. Stamper report ex. 48 13
V. Stamper report ex. 49 14
V. Stamper report ex. 50 15
V. Stamper report ex. 51 16
V. Stamper report ex. 52 17
V. Stamper report ex. 53 18
V. Stamper report ex. 54 19
V. Stamper report ex. 55 20
V. Stamper report ex. 56 21
V. Stamper report ex. 57 22
V. Stamper report ex. 58 23
V. Stamper report ex. 59 24
V. Stamper report ex. 60 25
V. Stamper report ex. 61 26
V. Stamper report ex. 62 27
V. Stamper report ex. 63 28
V. Stamper report ex. 64 29
V. Stamper report ex. 65 30
V. Stamper report ex. 66 31
V. Stamper report ex. 67 32
V. Stamper report ex. 68 33
V. Stamper report ex. 69 34
V. Stamper report ex. 70 35
V. Stamper report ex. 71 36
V. Stamper report ex. 72 37
V. Stamper report ex. 73 38
V. Stamper report ex. 74 39
V. Stamper report ex. 75 40
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EPA‐R09‐OAR‐2013‐0009‐0373



Letter, January 3, 2014: Comments and Exhibits submitted by 
Earth Justice on behalf of "Conservations Organizations": 



National Parks Conservations Association, Sierra Club, Grand 
Canyon Trust and National Resources Defense Council



PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0374
Comments: Example of 728 emails from Environment Arizona 



Campaign received 1‐3‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0375
Comments: Example of 1, 111 emails received by EPA from Care2 



Take Action Campaign, 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0376
Comments: Example of 1,226 emails from Wild Earth Guardians 



received by EPA as of 1/6/14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0377
Comments: Example of 26 Similar Emails all containing "Taxpayer 



from AZ" in signature line received by EPA as of 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0378 Comment from Dan Spacek, December 14, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0379 Comment from Jim Staude, December 16, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0380
Comments: Example of 114 Emails All With Identical Subject Line 



received by 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0381
Comment from Pinal Partnership Board, Sandie Smith, CEO, 



dated 12‐20‐13
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0382 Comment from Everett Rhodes, 12‐23‐13 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0383
Comment from City of Phoenix, Water Services Department, 



Clifford A. Neal, P.E., Advisor,  December 30, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0384
Comment from Peabody Energy, Mary L. Frontezak, Senior Vice 



President and General Counsel Peabody, January 2, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0385
Comments: Example of 35, 293 letters from National Parks 



Conservation Association Campaign
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0386
Comments: Example 38,365 emails from Sierra Club received by 



EPA as of 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0387
Comment from Ak‐Chin Indian Community, Louis J. Manuel, Jr., 



Chairman, 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0388 Comment from Allen Gilberg, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0389
Comment from Arizona Public Services (APS), Chas Spell, Director 



of Environmental Policies and Programs, January 6, 2014
PUBLIC SUBMISSIONS N/A 1/9/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0390
Memo to File, 1‐8‐14, Anita Lee, re Comment attachments for V. 



Yazzi, January 6, 2014 submitted thru regulations.gov
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0391
Comment from Arizona Corporation Commission submitted by 



Michele Finical, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0392 Comment from Craig J. Sanderson, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0393 Comment from Dorothy Rl Yazzie, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0394 Comment from Ed Becenti, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0395
Comments from Western Resource Advocates and 
Environmental Defense Fund, January 6, 2014



PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0396 Comment from Frank Bain, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0397
Comment from Gila River Indian Community, letter dated 



January 2, 2014, submitted by Linus Everling, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0398
Comments from Irrigation and Electrical Districts  Association of 



Arizona, Robert S. Lynch, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0399 Comments from Leonard Gilmore, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0400
Comment from West Maricopa Coalition, WESTMARC, Michelle 



Rider, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0401
Comment from San Juan Citizens Alliance, Mike Eisenfeld, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0402
Comments from Navajo Nation, Ben Shelly, President, January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0403



Comment from Forgotten People, Fern, Mabelle and Norman 
Benally, Pauline Whitesinger, Vincent Yazzie, Bessie Wilson, 
Marsha Monestersky and Danny Blackgoat, submitted by S.D. 



Smith, January 6, 2014



PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0404
Comment from The Tax Payer Association of Kane County, 



submitted by Dr. Sky Chaney, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0405 Comment from Susan Hand, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0406
Comment from Town of Marana AZ, John P. Kmiec, Utilities 



Director, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0407
Comment from Black Mesa Trust, Vernon Masayesva, Founder 



and Director of Black Mesa Trust, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0408
Comment from Arizona Department of Water Resources, 



submitted by Theresa Johnson, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0409
Comment from Central Arizona Project Agricultural Water Users 
Navajo Generating Station Task Force, Van Smith, January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0410
Comment from Central Arizona Water Conservation District, Jay 



M. Johnson, January 6,  2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0411
Comment from United States Department of the Interior, Alletta 



Belin, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0412
Comment from Donna House, Member of Oak Springs Chapter of 



Navajo Nation, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0413
Comment from Black Mesa Water Coalition, Jihan Gearon, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0414 Comment from Jim and Lora Gale, January 5, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0415 Comment from Lisa Rutherford, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0416
Comment from Water Resource Institute, L.L.C., Mark Lewis, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0417
Comment from Salt River Project Agricultural Improvement and 



Power District (SRP), Kelly J. Barr, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0418
Comments from Technical Work Group (TWG), submitted by 



Kelly J. Barr, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0419
Comment from Tonto Apache Tribe and San Carlos Apache Tribe, 



submitted by Julia Rowen Kolsrud, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0420
Comment of Navajo Nation Resolutions submitted by Marshall 



Johnson, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0421
Comment from Kaibab Band of Paiute Indians, submitted by 



Chairman Manuel M. Savela, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0422 Comment from Lois McConville, December 16, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf
EPA‐R09‐OAR‐2013‐0009‐0423 Comment from Mike McConville, December 13, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0424 Comment example of 51 post cards received January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0425
Memo to Docket, regarding Peabody Energy Comment Letter, by 



Ann Lyons, dated January 13, 2014.
SUPPORTING & 



RELATED MATERIALS
N/A 1/16/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0426
Transcript for USEPA Public Hearing on Two Proposals for Navajo 



Generating Stations in LeChee Arizona, November 12, 2013.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0427
Transcript for USEPA Public Hearing on Two Proposals for Navajo 



Generating Station in Page, Arizona, November 12, 2013.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0428
Transcript for USEPA Public Hearing on Two Proposals for Navajo 
Generating Station in Kykotsmovi, Arizona, November 13, 2013.



PUBLIC SUBMISSIONS 1 1/16/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0429
Transcript for USEPA Public Hearing on Two Proposals for Navajo 
Generating Station. November 14, 2013, in Phoenix Convention 



Center, Phoenix, Arizona.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0430
Transcript for USEPA Public Hearing on Two Proposals for Navajo 
Generating Station, in the Pima Coummunity College Center for 



the Arts in, in Tucson, Arizona,  November 15, 2013.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0431 Comment from Steven and Joan Harris, December 8, 2013 PUBLIC SUBMISSIONS 1 1/16/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0432 Comment from Bob and Karen LeCour, January 5, 2014 PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0433
Memo to File, January 28, 2014: Re: Electronic Mass Mail 



Comments Received, by Anita Lee
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0434
Comments, Unique Emails, Do Not Delay NGS Cleanup Campaign, 



example dated December 19, 2013, from Carolline Johnson
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0435
Comments, Unique Emails, Clean Air for the Grand Canyon, 



Environment Arizona, example dated December 25, 2013, from 
Jane Beattie



PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0436
Comments, Unique Emails from Sierra Club Campaign, example 



dated December 10, 2013, from John Browne
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0437
Comments, Unique Emails from Taxpayers from AZ Campaign, 



example dated November 6, 2013, Alma Engel
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0438
Comments, Unique Emails from Wild Earth Guardians Campaign, 



example dated May 16, 2013, Mr. AJ Averett
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0439
Comment, Unique Letters from NPCA Campaign, example dated 



June 11, 2013, Mr. Thomas French
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0440
Comment of the White Mountain Apache Tribe, Ronnie Lupe, 



Chairman, dated February 5, 2014
PUBLIC SUBMISSIONS 1 2/13/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0441 Comments, Example of 48 postcards received January 6, 2014 PUBLIC SUBMISSIONS 1 2/13/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0442
Comments, Example of 58 postcards received late on January 7, 



2014
PUBLIC SUBMISSIONS 1 2/13/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0443
Re‐Posting to Add Missing Attachment from Document Number 
0192:Comment from Mayor of Oro Valley, AZ, Satish I. Hiremath, 



September 18, 2013
PUBLIC SUBMISSIONS 1 4/24/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0444
Letter from EPA to Chairman Honanie, Hopi Tribe, dated January 



7, 2014
SUPPORTING & 



RELATED MATERIALS
N/A 4/24/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0445 EPA Memo to File: Meeting with MSIDD dated March 12, 2014
SUPPORTING & 



RELATED MATERIALS
N/A 4/24/2014 pdf
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EPA‐R09‐OAR‐2013‐0009‐0446
Re‐posting to attach missing file for comment number 0285: 



Comment from Andy Tobin, Speaker, AZ House of 
Representatives dated November 13, 2013



PUBLIC SUBMISSIONS 1 4/25/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0447
Re‐posting to attach missing file to comment 0342: Comment 
from Lee Beam, re: PhotoBioReactor, December 30, 2013



PUBLIC SUBMISSIONS 1 4/25/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0448
Letter from Chairman Honanie, Hopi Tribe, to EPA dated January 



31, 2014
PUBLIC SUBMISSIONS 1 6/6/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0449
Letter from EPA to Chairman Honanie, Hopi Tribe, dated 



February 6, 2014
SUPPORTING & 



RELATED MATERIALS
N/A 6/6/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0450
Pre‐Publication Signed Version of Final Rule for NGS_July 28, 



2014
RULES N/A 7/28/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0451 EPA Responses to Comments for NGS Final Rule ‐ July 28, 2014
SUPPORTING & 



RELATED MATERIALS
N/A 7/28/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0452 References from Final Federal Register Notice
SUPPORTING & 



RELATED MATERIALS
16 7/28/2014 pdf



Updated Timeline of all tribal consultations on BART for Final 
NGS Rule



1



1991_SO2 NGS FIP Proposal 2
1991_0813 NGS FIP 3



1991_1003 NGS FIP Final 4
2009_0828 ANPR FR 5



2010_0303 Sign in sheet from meeting with Clean Energy Groups 6



APS v EPA 562 F.3d 1116 10th Circuit 2009 7
APS v EPA 211 F.3d 1280 8
Brattle Group May 2012 9
CAWCD v EPA 1993 10
CEED v EPA 2005 11



Cert Denied 532 US 970 (2001) 12
EPA 2002 Multipollutant strategies document 13



North Dakota v EPA 2013 14
UARG v EPA 2006 15



NRDC v EPA 749 F.3d 1055 16



EPA‐R09‐OAR‐2013‐0009‐0453
References from Responses to Comments Document for Final 



Rule
SUPPORTING & 



RELATED MATERIALS
36 7/28/2014 pdf



2009_0828 ANPR FR 1
2009_1028 ANPR Comment letter from Hayslip SRP 2



Attachments to ‐0452



Attachments to ‐0453
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2010_1006 TSD to the Proposed Rule for Four Corners Power 



Plant
3



2013_0920 Letter from Sierra Club to EPA Region 6 4
2013‐11‐18 SR Coronado 1 S&L Study 5
2014_0228 Limited RBLC Results 6
American Corn Growers v EPA 7



ANPR Comment Letter CO Attorney General 8
ANPR Comment Letter from ADEQ 9
ANPR Comment Letter from CDPHE 10



APS v EPA 211 F.3d 1280 11
Brattle Group May 2012 12
CAWCD v EPA 1993 13
CEED v EPA 2005 14



Complete EPA Response to Comments for NM RH SIP Final 15



Dine CARE v EPA 16
DOI FOIA Response to Hopi Tribe 17



EPA 2002 Multipollutant strategies document 18
EPA Control Cost Manual Chapter 2 19



EPA Control Cost Manual section 4 NOx Controls 20
FERC Form 1 for APS NVE and TEP 21



FY 13 Annual Reports for LADWP and SRP 22



LADWP ‐ Navajo + IPP Coal Elimination Presentation 031913 23



Letter from ADEQ Prior to ANPR 24
Letters related to Withdrawal of Desert Rock Application 25



North Dakota v EPA 2013 26
RTC for Four Corners FIP Final Action 27



Scire et al 2003 28
SRP Press Release on Mohave 29



TSD ‐ Methodology for Developing BART NOx Presumptive Limits 30



UARG v EPA 2006 31
Updated Timeline of all tribal consultations on BART for Final 



NGS Rule
32



WEG v EPA 9th circuit 2014_0717 33
WEG v EPA 10th circuit 2014_07123 34



White Stallion Energy Center v EPA MATS Opinion 35
WRAP Emissions 2018 36
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EPA‐R09‐OAR‐2013‐0009‐0454
References from Responses to Comments for Final Rule (Part 2 ‐ 



Excel Files)
SUPPORTING & 



RELATED MATERIALS
21 7/28/2014 xls



2014_0304 EPA_cost_analysis_for_NGS Revised for 2013 1
2014_0304 NGS emissions and incremental costs 2



2014_0307 Emission Spreadsheets for NGS modeling Final Rule 3



2014_0311 Better than BART Alternatives for Final Rule 4
AMoN_Network_AZ_NM_NH3_average 5



Comanche 2012 6
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From: Lee, Anita
To: Saltman, Tamara; Anderson, Lea; Keating, Martha
Subject: FW: FRN of Final NGS Notice
Date: Friday, August 08, 2014 8:08:29 AM
Attachments: FRN of Final NGS.pdf


Hi all – FYI. Have a great weekend!


From: Lee, Anita 
Sent: Friday, August 08, 2014 7:39 AM
To: McKaughan, Colleen; LYONS, ANN
Cc: Matthew Lakin
Subject: FRN of Final NGS Notice
Importance: High


Attached! Woohoo! It’s official! Petitions for review due Oct 7.


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


Release attachment in full
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1 For more detail and for citations or references 
to the information provided in this Background 
section, please see the Proposed Rule at 78 FR 8274 
(February 5, 2013). 



ENVIRONMENTAL PROTECTION 
AGENCY 



40 CFR Part 49 



[EPA–R09–OAR–2013–0009; FRL–9914–62– 
Region 9] 



Approval of Air Quality Implementation 
Plans; Navajo Nation; Regional Haze 
Requirements for Navajo Generating 
Station 



AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 



SUMMARY: The Environmental Protection 
Agency (EPA) is promulgating a source- 
specific Federal Implementation Plan 
(FIP) requiring the Navajo Generating 
Station (NGS), a coal-fired power plant 
located on the Navajo Nation near Page, 
Arizona, to achieve reductions in oxides 
of nitrogen (NOX) required under the 
Best Available Retrofit Technology 
(BART) provisions of the Clean Air Act 
(CAA) and the Regional Haze Rule 
(RHR). On February 5, 2013, EPA issued 
a proposed BART determination for 
NGS and an alternative to BART. In a 
supplemental proposal on October 22, 
2013, EPA proposed to approve a new 
alternative plan, based on an agreement 
developed by a group of stakeholders 
known as the Technical Work Group 
(TWG). EPA is finalizing the alternative 
to BART described in our supplemental 
proposal. This rule is consistent with 
the TWG Agreement, including a 
lifetime cap in total emissions of NOX 
from NGS over 2009–2044 (2009–2044 
NOX Cap). Our final action will achieve 
greater emissions reductions than BART 
and is expected to significantly reduce 
the impact of NGS on visibility at 11 
mandatory Class I Federal areas. The 
operator of NGS must implement one of 
several alternative operating scenarios 
to achieve the necessary emission 
reductions to comply with the 2009– 
2044 NOX Cap. 
DATES: Effective date: This rule is 
effective on October 7, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Anita Lee, EPA Region 9, (415) 972– 
3958, lee.anita@epa.gov. 
SUPPLEMENTARY INFORMATION: EPA has 
established a docket for this action 
under Docket ID No. EPA–R09–OAR– 
2013–0009. The index to the docket for 
this action is available electronically at 
http://www.regulations.gov and in hard 
copy at EPA Region 9, 75 Hawthorne 
Street, San Francisco, California. While 
documents in the docket are listed in 
the index, some information may be 
publicly available only at the hard copy 
location (e.g. copyrighted material, 



voluminous or oversized documents, 
etc.), and some may not be publicly 
available in either location (e.g. 
Confidential Business Information 
(CBI)). To inspect the hard copy 
materials, please schedule an 
appointment during normal business 
hours with the contact listed in the FOR 
FURTHER INFORMATION CONTACT section. 
A reasonable fee may be charged for 
copies. 



Throughout this document, ‘‘we’’, 
‘‘us’’, and ‘‘our’’ refer to EPA. 



Table of Contents 



I. Executive Summary 
II. Background for the Final Rule 



A. History of NGS 
B. Summary of Statutory and Regulatory 



Framework for Addressing Visibility and 
Sources Located in Indian Country 



C. Summary of Proposed Rule and 
Supplemental Proposal 



D. Summary of Legal Rationale for 
Compliance Flexibility 



III. Summary of Final FIP Provisions 
IV. Summary of Major Issues Raised by 



Commenters 
V. Summary of Final Action 
VI. Administrative Requirements 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 



and Coordination With Indian Tribal 
Governments 



G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



I. National Technology Transfer and 
Advancement Act 



J. Executive Order 12898: Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 



K. Congressional Review Act 
L. Petitions for Judicial Review 



I. Executive Summary 
EPA is taking final action pursuant to 



the CAA and the RHR to require Units 
1, 2, and 3 at NGS to reduce emissions 
of NOX in order to reduce the impact 
NGS has on visibility at 11 mandatory 
Class I Federal areas. We are finalizing 
an alternative to BART based on agreed- 
upon recommendations developed by a 
group of diverse stakeholders known as 
the Technical Work Group (TWG). Our 
final action limits emissions of NOX 
from NGS by establishing a long-term 
facility-wide cap on total NOX 
emissions from 2009 to 2044 and 
requires the implementation of one of 



several alternative operating scenarios 
to ensure that the 2009–2044 cap is met. 
Generally, the alternative operating 
scenarios require the closure of one unit 
at NGS (or the curtailment of electricity 
generation by a similar amount) in 2019, 
and compliance with a NOX emission 
limit that is achievable with the 
installation of selective catalytic 
reduction (SCR) on two units in 2030. 



As part of our final action, EPA is also 
setting a source-specific BART 
Benchmark against which to compare 
the TWG Alternative to ensure that it 
will achieve greater reasonable progress 
than BART. The BART Benchmark is 
consistent with the BART determination 
we proposed on February 5, 2013, 
requiring all three units at NGS to meet 
an emission limit achievable with SCR 
within five years of a final rule. EPA is 
not finalizing our proposed BART 
determination for NGS in the regulatory 
requirements of this Final Rule. 



EPA’s action to finalize an alternative 
to BART consistent with the TWG 
Agreement will achieve greater NOX 
emission reductions at lower cost than 
BART in exchange for flexibility in the 
timeframe for achieving NOX 
reductions. When fully implemented, 
this Final Rule requires over an 80 
percent reduction in NOX emissions 
from NGS and is expected to 
significantly reduce the impact of NGS 
on visibility at 11 mandatory Class I 
Federal areas. 



II. Background for the Final Rule 



A. History of NGS 
NGS is a coal-fired power plant 



located on the Navajo Nation Indian 
Reservation near Page, Arizona. The 
facility consists of three 750 megawatt 
(MW) coal-fired electric utility steam 
generating units with a total capacity of 
2250 MW constructed from 1974 to 
1976. The three units at NGS are co- 
owned by six entities: The United States 
Bureau of Reclamation (Reclamation) 
(24.3 percent); Salt River Project (21.7 
percent), which also serves as the 
facility operator; Los Angeles 
Department of Water and Power (21.2 
percent); Arizona Public Service (14 
percent); NV Energy (11.3 percent); and 
Tucson Electric Power (7.5 percent). 



Federal participation in NGS was 
authorized in the Colorado River Basin 
Project Act of 1968 as a preferred 
alternative to building hydroelectric 
dams in the Grand Canyon for the 
purpose of providing power to the 
Central Arizona Project (CAP).1 The 
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2 See document title ‘‘2013_0104 Joint Federal 
Agency Statement on NGS’’ within document 
number 0005 in the docket for this proposed 
rulemaking at EPA–R09–OAR–2013–0009, which 
can be found at www.regulations.gov. 



3 See 78 FR 8274 (February 5, 2013) and 78 FR 
62509 (October 22, 2013). 



4 See 42 U.S.C. 7419A(a)(1). 
5 See 64 FR 35765 (April 22, 1999). 
6 See 40 CFR 51.308(e)(1). 
7 See 74 FR 44314 (August 28, 2009); 78 FR 8279 



(February 5, 2013); see also 56 FR 50172 (October 
3, 1991) addressing BART for SO2 based on 
Reasonably Attributable Visibility Impairment. 



8 See 70 FR 39104 at 39161 (July 6, 2005). 
9 Id. 
10 42 U.S.C. 7491(g)(2) and 40 CFR 



51.308(e)(1)(A)(ii)(A). 
11 40 CFR 51.308(e)(1)(ii)(A). 
12 See 40 CFR part 49; see also 59 FR 43956 



(August 25, 1994) (proposed rule); 63 FR 7254 
(February 12, 1998) (final rule); Arizona Public 
Service Company v. EPA, 211 F.3d 1280 (D.C. Cir. 
2000), cert. den., 532 U.S. 970 (2001) (upholding 
the TAR). 



13 See 40 CFR 49.11(a). 
14 See 56 FR 50172 (October 3, 1991). In 1999, 



EPA proposed a FIP for NGS to fill the regulatory 
gap that existed because Arizona State permits and 
SIP rules are not applicable or enforceable in the 
Navajo Nation, and the Tribe had not sought 
approval of a TIP covering the plant. 64 FR 48731 
(September 8, 1999). EPA then re-proposed the FIP 
with some additional conditions in September 
2006. 71 FR 53631 (September 12, 2006). EPA 
finalized that NGS FIP on March 5, 2010. 75 FR 
10174. 



CAP is a 336-mile water distribution 
system that delivers about 1.5 million 
acre-feet (AF) per year of Colorado River 
water from Lake Havasu in western 
Arizona to non-Indian agricultural (NIA) 
water users in central Arizona, Indian 
tribes located in Arizona, and municipal 
water users in Maricopa, Pinal, and 
Pima Counties in Arizona. The CAP 
water is used to meet the terms of a 
number of Indian water-rights 
settlements in central Arizona and to 
reduce groundwater usage in the region. 
A portion of Reclamation’s share of 
electricity from NGS powers the pumps 
that move CAP water to its destinations 
along the distribution system. 



Several tribes located in Arizona, 
including the Gila River Indian 
Community, the Ak-Chin Indian 
Community, the Tohono O’odham 
Nation, the San Carlos Apache Tribe, 
the White Mountain Apache Indian 
Tribe, the Fort McDowell Yavapai 
Nation, the Salt River Pima-Maricopa 
Indian Community, the Navajo Nation, 
the Yavapai-Apache Nation, the Hopi 
Tribe, the Pascua Yaqui Tribe, the 
Yavapai-Prescott Tribe, and the Tonto 
Apache Nation, have CAP water 
allocations or contracts. In exchange for 
allocations of CAP water at reduced cost 
and access to funds for the development 
of water infrastructure, the tribes with 
water settlement agreements have 
released their claims to other water in 
Arizona. Excess NGS power owned by 
Reclamation that is not used by CAP is 
sold and profits are deposited into the 
Lower Colorado River Basin 
Development Fund (Development Fund) 
to support the tribal water settlement 
agreements. The U.S. Department of the 
Interior (DOI or Interior), through 
Reclamation, plays an important role in 
the implementation of these settlement 
agreements and the management of the 
Development Fund. 



The coal used by NGS is supplied by 
the Kayenta Mine, operated by Peabody 
Energy and located on reservation lands 
of both the Navajo Nation and the Hopi 
Tribe. Taxes and royalties from NGS 
and the Kayenta Mine are paid to the 
Navajo Nation and Hopi Tribe, 
contributing to the annual revenues for 
both governments. EPA understands 
that the process is underway to renew 
site leases for NGS and the Kayenta 
Mine, as well as associated rights of way 
agreements and contracts with the 
Navajo Nation and Hopi Tribe. 



Given the extent of federal and tribal 
interests in NGS, on January 4, 2013, 
EPA, DOI, and the Department of Energy 
(DOE) signed a joint federal agency 
statement (Joint Statement) committing 
to collaborate on several short- and 
long-term goals, including analyzing 



and pursuing strategies for providing 
clean, affordable, and reliable power, 
affordable and sustainable water, and 
sustainable economic development to 
key stakeholders who currently depend 
on NGS.2 The Joint Statement also 
recognizes the trust responsibility of the 
Federal government to Indian tribes. 



B. Summary of Statutory and Regulatory 
Framework for Addressing Visibility and 
Sources Located in Indian Country 



In our Proposed Rules, we provided a 
detailed discussion of the statutory and 
regulatory framework for addressing 
visibility impairment in the mandatory 
Class I Federal Areas, addressing 
sources located in Indian country under 
the statute and the Tribal Authority 
Rule (TAR), and developing BART 
determinations pursuant to the CAA 
and the BART Guidelines set forth in 
Appendix Y to 40 CFR Part 51.3 Here, 
we provide a brief summary of the 
statutory and regulatory framework. 



Title I, part C, subpart II of the CAA 
Amendments of 1977 establishes a 
visibility protection program that sets 
forth ‘‘as a national goal the prevention 
of any future, and the remedying of any 
existing, impairment of visibility in 
mandatory class I Federal areas which 
impairment results from man-made air 
pollution.’’ 4 EPA promulgated regional 
haze regulations implementing the 
program on April 22, 1999.5 Consistent 
with the statutory requirement in 42 
U.S.C. 7491(b)(2)(a), EPA’s 1999 
regional haze regulations include a 
provision that States must require 
certain major stationary sources to 
procure, install, and operate BART. This 
provision covers sources in listed 
industrial categories with the potential 
to emit 250 or more tons per year of an 
air pollutant that were ‘‘in existence on 
August 7, 1977, but which ha[ve] not 
been in operation for more than fifteen 
years as of such date.’’ These sources are 
considered to be ‘‘BART-eligible.’’ 6 
NGS meets these criteria and is a BART- 
eligible source.7 



BART-eligible sources that are 
reasonably anticipated to cause or 
contribute to visibility impairment are 



‘‘subject’’ to the BART requirements.8 
Generally speaking, a BART-eligible 
source with a predicted visibility impact 
of 0.5 deciviews (dv) or more in a Class 
I area is considered to ‘‘contribute’’ to 
visibility impairment.9 NGS contributes 
to visibility impairment at 11 
surrounding Class I areas in excess of 
this threshold, and is thus subject to 
BART. 



In determining BART, States are 
required to take into account five factors 
identified in the CAA and EPA’s 
regulations.10 Those factors are: (1) The 
costs of compliance, (2) the energy and 
non-air quality environmental impacts 
of compliance, (3) any pollution control 
equipment in use or in existence at the 
source, (4) the remaining useful life of 
the source, and (5) the degree of 
improvement in visibility which may 
reasonably be anticipated to result from 
the use of such technology.11 EPA’s 
guidelines for evaluating BART provide 
more detail and are set forth in 
Appendix Y to 40 CFR Part 51. 



In 1998, EPA promulgated the Tribal 
Authority Rule (TAR) relating to 
implementation of CAA programs in 
Indian country.12 In the TAR, EPA 
determined that it has the discretionary 
authority to promulgate ‘‘such federal 
implementation plan provisions as are 
necessary or appropriate to protect air 
quality’’ consistent with CAA sections 
301(a) and 301(d)(4) when a tribe has 
not submitted or EPA has not approved 
a Tribal Implementation Plan (TIP).13 
EPA has previously promulgated FIPs 
under the TAR to regulate air pollutants 
emitted from NGS.14 



Under the CAA, compliance with 
emission limits determined to be BART 
must be achieved as expeditiously as 
practicable but not later than 5 years 
after the effective date of the final BART 
determination (See CAA 169A(b)(2)(A) 
and (g)(4)). As discussed in greater 
detail in our Proposed Rule, EPA 
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15 Because of its complicated history and its 
location on the Navajo Nation, NGS faces numerous 
unique complexities and the unusual requirement 
to comply with NEPA for lease and other rights-of- 
way approvals, which apply only to NGS and Four 
Corners Power Plant, the other coal-fired power 
plant located on the Navajo Nation. EPA also 
understands the importance of the continued 
operation of NGS and the Kayenta Mine to the 
Navajo Nation and Hopi Tribe as a source of direct 
revenues through lease payments and coal royalties, 
as well as the importance of Reclamation’s share of 
NGS to supply water to many tribes located in 
Arizona in accordance with several water 
settlement acts. EPA also recognizes that 
Reclamation may have fewer options compared to 
the other owners for financing pollution control or 
other large capital improvement projects at NGS. 
SRP expressed concern that the owners of NGS may 
choose to retire the facility if faced with the 
financial risk of making a large capital investment 
within 5 years without also having certainty that 
the lease and contract re-negotiations would 
conclude in a timely and favorable manner. 



16 40 CFR 51.308(e)(2). 
17 40 CFR 51.308(e)(3). 
18 40 CFR 51.308(e)(2)(iii). 
19 See 74 FR 44314 (August 28, 2009). 



20 See 78 FR 8274 (February 5, 2013). 
21 Id. at 8288. 
22 Id. at 8284. 
23 Id. at 8289. 
24 Id. at 8290–92. 
25 78 FR 62509 at 62511 (October 22, 2013). 26 78 FR 8274 at 8291 (February 5, 2013). 



recognizes that the circumstances 
related to NGS create unusual and 
significant challenges for a 5-year 
compliance schedule.15 Based on those 
challenges and our discretion under the 
TAR for implementing CAA 
requirements in Indian country, we 
considered other options that are 
consistent with the CAA and RHR, and 
that provide for a more flexible, 
extended compliance schedule. 



EPA’s BART regulations allow an 
alternative in lieu of BART, provided 
the alternative results in greater 
reasonable progress than would have 
been achieved through installation of 
BART.16 Generally, an alternative is 
considered to be approvable provided it 
results in greater emissions reductions 
and the geographic distribution in 
emissions from the alternative is not 
substantially different than the 
distribution of the emissions under 
BART.17 For a state that is subject to the 
submittal deadlines in the RHR, the 
regulations provide that alternatives to 
BART must ensure that all necessary 
emission reductions occur within the 
period of the first long-term strategy for 
regional haze (i.e., by 2018) for states 
that were required to submit regional 
haze SIPs in December 2007.18 Thus, if 
states had submitted timely regional 
haze SIPs in 2007 with BART 
compliance deadlines in 2012, the RHR 
provided more than 5 additional years 
for the implementation of alternatives to 
BART. 



C. Summary of Proposed Rule and 
Supplemental Proposal 



EPA published an advanced notice of 
proposed rulemaking (ANPR) 
concerning BART for NGS and the Four 
Corners Power Plant in August 2009.19 



On February 5, 2013, EPA’s proposed 
BART determination for NGS was 
published in the Federal Register and 
provided a thorough discussion of the 
statutory and regulatory framework for 
addressing visibility through 
application of BART for sources located 
in Indian country, and of the factual 
background for our BART determination 
at NGS.20 The proposal analyzed the 
five BART factors and proposed to find 
that BART for NGS was installation of 
emissions controls to meet a NOX 
emission limit of 0.055 lb/MMBtu based 
on a rolling average of 30 boiler 
operating days (30–BOD average).21 
However, in recognition of the 
important role that NGS and the 
Kayenta Mine play in providing 
employment and revenue to the Navajo 
Nation and Hopi Tribe, and the role of 
Reclamation’s share of electricity 
generated by NGS in fulfilling water 
settlement agreements with numerous 
tribes located in Arizona, we proposed 
that the potential economic impacts to 
tribes argue for thoughtful consideration 
of how flexibility in the compliance 
timeframe could be provided consistent 
with the air quality goals of the CAA.22 
Therefore, as discussed in our Proposed 
Rule, EPA proposed to exercise our 
authority and discretion under section 
301(d)(4) of the CAA and 40 CFR 
49.11(a) to propose an appropriate 
timeframe for alternative measures to 
BART under the RHR for NGS. We 
provided a thorough discussion of the 
legal rationale for setting the 
compliance schedule for alternative 
measures in our Proposed Rule.23 



Our Proposed Rule included a 
framework for evaluating alternatives to 
BART.24 As part of the framework, EPA 
proposed a NOX emission credit for the 
previous early and voluntary 
installation of low-NOX burners with 
separated over-fire air (LNB/SOFA) over 
the 2009–2011 timeframe (LNB/SOFA 
credit). We proposed that the LNB/
SOFA credit supported setting a 
compliance timeframe based on the 
flexibility under section 301(d)(4) of the 
CAA and 40 CFR 49.11(a).25 EPA 
proposed to find that an alternative is 
‘‘better than BART’’ if the total 
emissions over 2009–2044 from the 
alternative measure, minus the LNB/
SOFA credit, are less than the total 
emissions under our proposed BART 
determination for the same period (i.e., 
the BART Benchmark). Consistent with 



this framework, EPA proposed an 
alternative to BART, requiring 
compliance with an emission limit of 
0.055 lb/MMBtu on one unit per year in 
2021, 2022, and 2023 (Alternative 1). 
We calculated that total emissions 
under Alternative 1 over 2009–2044, 
minus the LNB/SOFA credit, would be 
less than emissions based on the BART 
Benchmark. Thus, we proposed to find 
that Alternative 1 was ‘‘better than 
BART’’. EPA recognized that there may 
be interest in additional flexibility 
beyond the 2021–2023 timeframe. EPA 
evaluated two additional compliance 
schedules but did not propose to 
approve them as ‘‘better than BART’’ 
alternatives because total emissions over 
2009–2044 under these compliance 
schedules exceeded the BART 
Benchmark. However, we noted that 
potential technologies or other options 
for achieving additional emission 
reductions could bridge the NOX 
emission reduction deficit for 
alternatives to BART with compliance 
schedules that do not, by themselves, 
meet the BART Benchmark.26 We 
invited stakeholders to submit 
additional BART alternatives, consistent 
with our proposed framework, for EPA’s 
consideration. 



On July 26, 2013, a stakeholder group, 
known as the Technical Work Group on 
NGS (TWG), submitted an agreement 
that had been established among the 
seven diverse entities in the TWG. We 
refer to the July 26, 2013, document as 
the ‘‘TWG Agreement.’’ The TWG is 
composed of representatives from 
Central Arizona Water Conservation 
District (CAWCD), the Environmental 
Defense Fund (EDF), the Gila River 
Indian Community (Gila River or the 
Community), the Navajo Nation 
(Navajo), Salt River Project (SRP) on 
behalf of itself and the other non-federal 
owners, DOI, and Western Resource 
Advocates (WRA). Although EPA 
attended the opening session of a ‘‘kick- 
off’’ meeting for the TWG on March 21, 
2013, at which we described our 
Proposed Rule, EPA did not otherwise 
participate in the TWG and was not 
involved in any of the discussions 
leading to submittal of the TWG 
Agreement. 



Appendix B to the TWG Agreement 
contained TWG’s recommendation for 
an alternative to BART. In general, the 
alternative plan in the TWG Agreement 
included closure of one unit at NGS, or 
curtailment of net generating capacity 
by an equivalent amount, in 2019 and 
compliance with a NOX emission limit 
of 0.07 lb/MMBtu on two units at NGS 
beginning in 2030. The TWG Agreement 
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27 See 78 FR 62509 (October 22, 2013). 
28 Id. Tables 1 and 3 at 62515–62516. 



29 Id. Table 2 and footnote 32 at 62515. 
30 In contrast, in our Proposed Rule, we 



calculated the BART Benchmark and emissions 
under BART alternatives using the actual early 
installation dates for LNB/SOFA and then applied 
the LNB/SOFA credit to BART alternatives for 
comparison against the BART Benchmark. 
Although this method would have resulted in a 
lower numerical value for the 2009–2044 NOX Cap, 
the LNB/SOFA credit (representing the early 
emission reductions achieved over 2009–2018) 
would have instead been subtracted from the 
calculations of cumulative emissions under the 
BART alternative. Although this is functionally 
equivalent to the method used in the Supplemental 
Proposal, this method would make annual 
comparisons of actual cumulative emissions under 
the BART alternative against the BART Benchmark 
more complicated because it would have required 
adjustments every year to total emissions to subtract 
out the LNB/SOFA credit. By accounting for the 
LNB/SOFA credit in the BART Benchmark, the 
actual annual emissions from NGS can be directly 
compared to the BART Benchmark without any 
further adjustments. 



also included a provision requiring the 
operator of NGS to cease conventional 
coal-fired generation at NGS by the end 
of 2044. 



EPA independently evaluated 
Appendix B to the TWG Agreement to 
determine whether it complied with the 
framework we put forth in our Proposed 
Rule, as well as the statutory and 
regulatory requirements in the CAA and 
the RHR. On October 22, 2013, EPA 
published a Supplemental Proposal 
describing the TWG Agreement and 
requesting comment.27 Our 
Supplemental Proposal contained a 
detailed evaluation of Appendix B to 
the TWG Agreement along with a 
discussion of our legal rationale for 
proposing to approve requirements 
consistent with the TWG Agreement as 
meeting the requirements for an 
alternative to BART. Throughout this 
document, we refer to the regulations 
we proposed in our Supplemental 
Proposal that are consistent with 
Appendix B of the TWG Agreement as 
the ‘‘TWG Alternative.’’ Thus, in this 
document, the term TWG Alternative 
refers to EPA’s independent regulatory 
requirements for NGS consistent with 
the TWG Agreement, rather than to 
Appendix B of the TWG Agreement. 



In our Supplemental Proposal, we 
proposed to revise the numerical value 
of the BART Benchmark from our 
Proposed Rule. We also proposed a 
2009–2044 NOX Cap based on the 
revised numerical value of the BART 
Benchmark. In our Proposed Rule, we 
calculated the BART Benchmark to be 
358,974 tons of NOX. As discussed in 
our Supplemental Proposal, we 
proposed three changes to the BART 
Benchmark: (1) Correction of a 
transcription error; (2) correction of the 
date that EPA anticipated would be 5 
years following the effective date of the 
final rule (i.e., July 1, 2019 instead of 
January 1, 2018); and (3) application of 
the LNB/SOFA credit to the BART 
Benchmark, rather than alternatives to 
BART, to represent emissions under 
BART if LNB/SOFA had been installed 
concurrently with selective catalytic 
reduction (SCR) to reduce NOX 
emissions.28 Based on these changes, 
EPA proposed a 2009–2044 NOX Cap of 
494,899 tons. Although EPA revised our 
accounting method for the LNB/SOFA 
credit in our Supplemental Proposal, 
EPA provided a demonstration that the 
method EPA used in our Proposed Rule 
to compare our proposed BART 
determination against BART alternatives 
was equivalent to the method in the 



Supplemental Proposal.29 The 
application of the LNB/SOFA credit to 
the BART Benchmark in the 
Supplemental Proposal represented 
what total emissions over 2009–2044 
would have been under our proposed 
BART determination if the operator of 
NGS had elected to install LNB/SOFA 
concurrently with SCR, i.e., within 5 
years of a final rule, rather than in 
2009–2011. Calculation of the BART 
Benchmark and 2009–2044 NOX Cap in 
this manner is easier to apply and 
enforce in the context of a cap in NOX 
emissions because the LNB/SOFA credit 
is built into the BART Benchmark rather 
than subtracted each year from actual 
cumulative emissions.30 



In addition to the enforceable 2009– 
2044 NOX Cap, our Supplemental 
Proposal defines the operating scenarios 
that would be required depending on 
the final outcome of NGS ownership 
after the expiration of the current lease 
term at the end of 2019. In the TWG 
Agreement, the owners of NGS 
committed to maintain emissions from 
NGS below the 2009–2044 NOX Cap 
regardless of post-2019 ownership of 
NGS and the applicable operating 
scenario. As a result, the operating 
scenarios in the TWG Alternative 
include specific actions for achieving 
emission reductions in 2019 and in 
2030. The TWG Alternative also 
provides for an operating scenario that 
is less well-defined in terms of specific 
actions but establishes a second NOX 
emissions cap over the period of 2009– 
2029 (2009–2029 NOX Cap) that is 
equivalent to emission reductions that 
would be achieved by a more well- 
defined operating scenario. The 2009– 
2029 NOX Cap would apply in addition 
to the 2009–2044 NOX Cap. The 
Supplemental Proposal included 
requirements for annual emission 



reporting to EPA that would also be 
made publicly available as part of the 
compliance demonstration for the TWG 
Alternative. 



D. Summary of Legal Rationale for 
Compliance Flexibility 



In our February 5, 2013, proposal for 
NGS, EPA proposed an alternative to 
BART that we referred to as 
Alternative 1. EPA proposed to find that 
consideration of a compliance schedule 
beyond 2018 for Alternative 1 at NGS 
was appropriate for a number of 
reasons, including the importance of 
NGS to numerous Indian tribes located 
in Arizona and the federal government’s 
reliance on NGS to meet the 
requirements of water settlements with 
several tribes. Providing this timeframe 
for compliance would not, in itself, 
avoid or mitigate increases in water 
rates for tribes located in Arizona; 
however, it would provide time for the 
collaborating federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover expenses for the 
federal portion of pollution control at 
NGS. 



In developing this framework, EPA 
proposed to exercise its authority and 
discretion under section 301(d)(4) of the 
CAA, 42 U.S.C. 7601(d)(4) and the TAR, 
40 CFR 49.11(a), and proposed an 
appropriate timeframe for an alternative 
measure under the RHR for NGS. EPA 
considered this timeframe to be 
consistent with the general 
programmatic requirements. Under the 
RHR, States and regulated sources had 
almost 20 years from the issuance of the 
rule in 1999 to design and implement 
alternative measures to BART. For 
numerous reasons, including the myriad 
stakeholder interests and complex 
governmental interests unique to NGS, 
we are only now addressing the BART 
requirements for NGS. 



Our proposal to require emission 
reductions beyond 2018 was supported 
by CAA section 301(d)(4) and the TAR 
codified at 40 CFR 49.11(a). The TAR 
reflects EPA’s commitment to 
promulgate ‘‘such Federal 
implementation plan provisions as are 
necessary or appropriate to protect air 
quality’’ in Indian country where a tribe 
either does not submit a Tribal 
Implementation Plan (TIP) or does not 
receive approval of a submitted TIP 
(emphasis added). 



The use of the term ‘‘provisions as are 
necessary or appropriate’’ indicates 
EPA’s determination that it may only be 
necessary or appropriate to promulgate 
a FIP of limited scope. The United 
States Court of Appeals for the Tenth 
Circuit has previously endorsed the 
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31 See Ariz. Public Serv. Co. v. EPA, 562 F.3d 
1116 (10th Cir. 2009). 



32 Id. 



33 The combination of the 2009–2044 and 2009– 
2029 NOX Caps under TWG Alternative B means 
that if NGS exceeds the 2009–2029 NOX Cap prior 
to 2029 it must cease operation, but the operator 



may re-start operation after 2030 as long as 
cumulative emissions have not yet exceeded the 
2009–2044 NOX Cap. 



application of this approach in a 
challenge to the FIP for the Four Corners 
Power Plant, stating: ‘‘[40 CFR 49.11(a)] 
provides the EPA discretion to 
determine what rulemaking is necessary 
or appropriate to protect air quality and 
requires the EPA to promulgate such 
rulemaking.’’ 31 The court went on to 
observe: ‘‘Nothing in section 49.11(a) 
requires EPA . . . to submit a plan 
meeting the completeness criteria of [40 
CFR part 51] Appendix V.’’ 32 While the 
decision in the Tenth Circuit focused on 
40 CFR part 51, Appendix V, EPA 
believes the same considerations apply 
to the promulgation of a FIP intended to 
address the objectives set forth in 40 
CFR 51.308(e)(2). In particular, EPA has 
discretion to determine if and when a 
FIP addressing the objectives set forth in 
40 CFR 51.308(e)(2) should be 
promulgated, which necessarily 
includes discretion to determine the 
timing for complying with the 
requirements of any such FIP. 



III. Summary of Final FIP Provisions 
EPA is finalizing our finding that it is 



necessary or appropriate to promulgate 
a source-specific FIP requiring NGS to 
achieve NOX emission reductions 
required by the BART provisions of the 
CAA and RHR. EPA is determining that 
our proposed NOX emission limit of 
0.055 lb/MMBtu, based on our analysis 
of the relevant factors, establishes the 
appropriate BART Benchmark for 
determining ‘‘better than BART.’’ 
Further, we are finalizing our 
assessment that the TWG Alternative, 
which establishes an enforceable 2009– 
2044 cap on NOX emissions from NGS 
over the life of the facility is ‘‘better 
than BART.’’ Finally, we are finalizing 
the TWG Alternative as the FIP 
requirements for NGS. 



EPA is promulgating four possible 
operating scenarios under the TWG 
Alternative (see Table 1). The operator 
of NGS must implement one of the four 
enforceable operating scenarios in order 
to comply with the 2009–2044 NOX 
Cap. The applicable operating scenario 
will depend on the outcome of 
ownership changes related to LADWP, 
NV Energy, and Navajo Nation, as well 
as whether the operator of NGS can 
increase capacity (by no more than 189 
MW) to accommodate ownership 
changes, without triggering New Source 
Review permitting requirements, as 
described in Table 1. Once the 
ownership outcomes are finalized, the 
operator of NGS must implement the 
applicable Alternative as shown in 
Table 1. For example, if LADWP and NV 
Energy both retire their ownership 
shares of NGS and the Navajo Nation 
does not elect to purchase an ownership 
share of NGS, TWG Alternative A1 
applies and the operator of NGS must 
implement Alternative A1 and may not 
elect to implement Alternatives A2, A3, 
or B. By December 1, 2019, the operator 
of NGS must notify EPA of the 
applicable Alternative (i.e., TWG 
Alternative A1, A2, A3, or B). 



In addition to the enforceable 2009– 
2044 NOX Cap, Alternatives A1, A2, and 
A3 each has enforceable emission 
reduction measures in 2019 and 2030 
(see Table 1). Under Alternative B, in 
addition to the enforceable 2009–2044 
NOX Cap, the operator of NGS must also 
ensure that cumulative NOX emissions 
over 2009–2029 comply with the 2009– 
2029 NOX Cap. The 2009–2029 NOX 
Cap is calculated based on emissions 
that would have been emitted over that 
period under Alternative A1. Under all 
Alternatives, if, based on required 



annual reports submitted by the 
operator of NGS to EPA, cumulative 
emissions of NOX from NGS exceed the 
2009–2044 NOX Cap at any time prior 
to December 31, 2044, the operator of 
NGS must permanently cease operation 
of NGS. In addition, under Alternative 
B, if cumulative emissions of NOX 
exceed the 2009–2029 NOX Cap prior to 
2029, the operator of NGS must 
temporarily cease operation of all units 
at NGS.33 Under all Alternatives, the 
operator must permanently cease 
operation of all units at NGS by 
December 22, 2044. 



Under all TWG Alternatives, the 
operator of NGS must report to EPA 
annual emissions and heat input data 
and must make this information 
publicly available on its Web site. In 
addition, under TWG Alternative B, the 
operator must also submit to EPA 
annual Emission Reduction Plans 
projecting year-by-year emissions 
covering the 2020–2029 and 2030–2044 
periods so that there is a plan for 
operation of NGS that ensures that 
cumulative emissions of NOX do not 
exceed the 2009–2029 NOX Cap and the 
2009–2044 NOX Cap. Although year-by- 
year emissions projected in the annual 
Emission Reduction Plans are not 
enforceable (i.e., emissions in a given 
year are not required to match 
projections for that year in an Emission 
Reduction Plan), the requirement to 
submit Emission Reduction Plans is 
enforceable, and provides the operator 
with a framework for planning for future 
emissions reductions. The requirement 
also provides EPA and the public the 
opportunity to monitor and evaluate 
progress of emission reductions under 
TWG Alternative B. 



TABLE 1—SUMMARY OF THE MAJOR REGULATORY PROVISIONS OF THE TWG ALTERNATIVE 



Applicability 
(Step 1) ...................... • If LADWP and NV Energy both exit NGS without selling their ownership interests 



(i.e., retire shares), or both exit by selling to an existing NGS participant; or one re-
tires shares and the other sells to an existing NGS participant; and 



• If LADWP or NV Energy 
sells to a 3rd party, or 
does not exit NGS; 



(Step 2) ...................... • If Navajo Nation does 
not purchase ownership 
share by 12/31/19; 



• If Navajo Nation pur-
chases up to 170 MW 
by 12/31/19; and 



• If Navajo Nation pur-
chases up to 170 MW 
by 12/31/19; and 



• n/a. 



(Step 3) ...................... • n/a ................................. • If Participants increase 
capacity without trig-
gering permit require-
ments; 



• If Participants cannot in-
crease capacity without 
triggering permitting); 



• n/a. 



Applicable Alternative ........ Then TWG Alternative A1 
applies.



Then TWG Alternative A2 
applies.



Then TWG Alternative A3 
applies.



Then TWG Alternative B 
applies. 



Applicable Requirements .. • Comply with 2009–2044 NOX Cap of 494,899 tons. 
• Permanently cease operation of all units if cumulative emissions before 2044 exceed 2009–2044 NOX Cap. 
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34 See page 14 of the TWG Agreement (section 
IV.F). This section of the TWG Agreement also 
states that ‘‘[a]t its election, consistent with the 
Lease Amendment, the Navajo Nation may continue 
plant operations at NGS after December 22, 2044 
consistent with EPA approval.’’ EPA is not 
including this provision into the regulatory 
requirements at § 49.5513(j)(3)(iii), however, EPA 
expects that NGS would be substantially modified 
if the Navajo Nation elects to continue operation of 
the facility after NGS ceases conventional coal-fired 
generation in 2044, and that NGS must then meet 
all applicable regulatory and permitting 
requirements in existence at that time. 



35 We note that in our Supplemental Proposal, we 
reported the affirmative defense provisions as 
paragraphs (c)(1) and (g)(3) in error. The correct 
citations are to paragraph (c)(2) and paragraph (i) 
of 40 CFR 49.5513. 



TABLE 1—SUMMARY OF THE MAJOR REGULATORY PROVISIONS OF THE TWG ALTERNATIVE—Continued 



• Permanently cease conventional coal-fired electricity generation by December 22, 2044. 



Additional Emission Cap ... • n/a • Comply with 2009–2029 
NOX Cap of 416,865 
tons. 



Specific Requirements * .... • By 12/31/19 perma-
nently close 1 unit.



• By 12/31/19 perma-
nently close 1 unit.



• By 12/31/19 reduce net 
generating capacity by 
no less than 561 MW.



• Temporarily cease oper-
ation if cumulative emis-
sions before 2029 ex-
ceed 2009–2029 NOX 
Cap. 



• By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units.



• By 12/31/19 operator 
may increase capacity 
by no more than 189 
MW.



• By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units.



• By 12/31/30 meet 0.07 
lb/MMBtu on 2 units.



Reporting ........................... • By December 1, 2019, notify EPA of applicable Alternative (A1, A2, A3, or B). 
• Submit annual report summarizing heat input and annual and cumulative emissions of NOX. 
• Make annual report publicly available on Web Site. 
• Submit application to revise Part 71 Operating Permit by December 31, 2020. 



Additional Reporting .......... • n/a • By 12/31/19 and annu-
ally thereafter submit 
Emission Reduction 
Plans to project year-by- 
year emissions to as-
sure compliance with 
NOX Caps. 



* All units must comply with the existing NOX emission limit of 0.24 lb/MMBtu established in a 2008 permitting action. See discussion in Pro-
posed Rule at 78 FR 8284 (February 5, 2013). This limit applies to each unit unless otherwise stated. 



In our final rule, EPA has included 
several revisions to the proposed 
regulatory text (40 CFR 49.5513(j)) put 
forth in the Supplemental Proposal. The 
substantive revisions include: 



1. Revision to § 49.5513(j)(3) to clarify 
that EPA is finalizing a ‘‘better than 
BART’’ Alternative; 



2. Additions to § 49.5513(j)(3) to 
specify that the operator must 
temporarily cease operation of NGS if 
cumulative emissions of NOX exceed 
the 2009–2029 NOX Cap of 416,865 tons 
at any time prior to December 31, 2029 
(under Alternative B), and must 
permanently cease operation of NGS if 
cumulative emissions of NOX exceed 
the 2009–2044 NOX Cap of 494,899 tons 
at any time prior to December 31, 2044 
(under all Alternatives); 



3. Additions to § 49.5513(j)(3)(i)(A)(2), 
(B)(3), and (C)(2), to specify that the 
NOX emission limit of 0.07 lb/MMBtu is 
to be calculated based on a rolling 
average basis of 30 boiler operating 
days; 



4. Correction to § 49.5513(j)(3)(ii)(D), 
to specify that Alternative B shall also 
apply if either of the Departing 
Participants (i.e., LADWP or NV Energy) 
remains as a participant in NGS; 



5. Addition of § 49.5513(j)(3)(iii), 
consistent with the TWG Agreement, to 
require the owners of NGS to cease its 
operation of conventional coal-fired 



generation at NGS no later than 
December 22, 2044;34 



6. Addition to § 49.5513(j)(4)(ii), to 
change the annual reporting date to 
begin in 2015 instead of the specific 
date of January 31, 2015, and specify 
that the report must be submitted to 
EPA and also made publicly-available 
within 30 days of the submittal deadline 
associated with the annual emission 
inventory required by the Part 71 
Operating Permit for NGS; 



7. Addition to § 49.5513(j)(4)(iii), to 
clarify that the Part 71 Operating Permit 
for NGS shall incorporate practically 
enforceable limits for NOX of 0.24 lb/
MMBtu, on a 30-day rolling average 
basis, for each Unit equipped with LNB/ 
SOFA, and 0.07 lb/MMBtu, on a rolling 
average basis of 30 boiler operating 
days, for each Unit equipped with SCR, 
as federally enforceable permit 
conditions; and 



8. Addition of § 49.5513(j)(4)(iv)(C), to 
specify that the requirement to submit 
annual Emission Reduction Plans 
beginning no later than December 31, 
2019, must be incorporated into the Part 
71 Operating Permit for NGS as a 
federally enforceable permit condition. 



9. Revision to § 49.5513(j)(7) to 
require the owner or operator of NGS to 
maintain records that document 
compliance with the NOX Cap (e.g., 
daily emissions and heat input data) for 
the life of the facility, rather than at 
least five years. 



10. Deletion of § 49.5513(j)(7)(vi) that 
required record-keeping of all major 
maintenance activities conducted on 
emission units, air pollution control 
equipment, and CEMS because record- 
keeping of maintenance activities are 
not needed to ensure compliance with 
the 2009–2029 and 2009–2044 NOX 
Caps. 



11. Revision to § 49.5513(j)(11) to 
state that the affirmative defense 
provisions of paragraphs § 49.5513 (c)(2) 
and § 49.5513(i) do not apply to 
paragraph § 49.5513(j).35 



Revision (1) above is necessary to 
clarify that EPA is finalizing a ‘‘better 
than BART’’ alternative in lieu of BART. 
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36 See final action for the previous FIP for NGS 
at 75 FR 10179 (March 5, 2010). 



37 NRDC v. EPA, 2014 U.S. App. LEXIS 7281 (D.C. 
Cir.), in the docket for this rulemaking. 



38 Id. at 24 (arguments that violations were caused 
by unavoidable technology failure can be made to 
the courts in future civil cases when the issue 
arises). 



39 See document number 0182 (Pre-publication 
version of Supplemental Proposal for NGS Signed 
on September 25, 2013), posted to docket on 
September 25, 2013 and publication of 
Supplemental Proposal in Federal Register at 78 FR 
62509 (October 22, 2013). 



40 See document titled ‘‘EPA Responses to 
Comments on Final Rule for NGS’’ in the docket for 
this rule. 



The BART Benchmark used to assess 
the ‘‘better than BART’’ alternative is 
based on our proposed BART 
determination for NGS, and the ‘‘better 
than BART’’ alternative is consistent 
with our Supplemental Proposal of the 
TWG Alternative. Revision (3) above is 
necessary because EPA inadvertently 
did not specify the averaging period 
associated with the emission limits for 
NOX in our Supplemental Proposal. 
Revisions (2) and (4) through (10) above 
are in response to comments submitted 
to EPA on our Supplemental Proposal. 
Revision (11) above amends a proposed 
provision in our Supplemental Proposal 
that limited the applicability of the 
existing affirmative defense provisions 
for startups, shutdowns, and 
malfunctions (from the previous FIP for 
NGS codified at 40 CFR 49.5513(c)(2) 
and 40 CFR 49.5513(i)) to 
malfunctions.36 In this Final Action, we 
are revising (j)(11) to make clear that the 
existing affirmative defense provisions 
do not apply to the emission limits 
established in the TWG Alternative. 



Following the close of the public 
comment period, the United States 
Court of Appeals for the DC Circuit 
issued a decision concerning various 
aspects of the NESHAP for Portland 
cement plants issued by EPA in 2013, 
including the affirmative defense 
provision of that rule.37 The court found 
that EPA lacked authority to establish 
an affirmative defense for private civil 
suits and held that under the CAA, the 
authority to determine civil penalty 
amounts lies exclusively with the 
courts, not EPA. The court did not 
address whether such an affirmative 
defense provision could be properly 
included in a SIP. However, the court’s 
holding makes it clear that the CAA 
does not authorize promulgation of such 
a provision by EPA. In particular, the 
court’s decision turned on an analysis of 
CAA sections 113 (Federal enforcement) 
and 304 (Citizen suits). These 
provisions apply with equal force to a 
civil action brought to enforce the 
provisions of a FIP. The logic of the 
court’s decision thus applies to the 
promulgation of a FIP and precludes 
EPA from including an affirmative 
defense provision in a FIP. Therefore, 
we are not including an affirmative 
defense provision in the final FIP. 



We note that, if a source is unable to 
comply with emission standards as a 
result of a malfunction, EPA may use 
case-by-case enforcement discretion, as 
appropriate. Further, as the DC Circuit 



recognized, in an EPA or citizen 
enforcement action the court has the 
discretion to consider any defense 
raised and determine whether penalties 
are appropriate.38 



IV. Summary of Major Issues Raised by 
Commenters 



The public comment period for our 
Proposed Rule opened on February 5, 
2013. On two occasions, we extended 
the comment period on our Proposed 
Rule at the request of stakeholders, with 
a final closing date of January 6, 2014. 
Although we posted the pre-publication 
version of our Supplemental Proposal to 
the docket and to our Web site on 
September 25, 2013, the public 
comment period for the Supplemental 
Proposal officially began when it was 
published in the Federal Register on 
October 22, 2013.39 We accepted public 
comments on our Supplemental 
Proposal, concurrently with our 
Proposed Rule, until January 6, 2014. 
Our Supplemental Proposal also 
included notice of five public hearings, 
one on the Navajo Nation, one on the 
Hopi reservation and three in the State 
of Arizona. The public hearings 
occurred during the week of November 
12, 2013. In all, 194 oral testimonies 
were presented at the public hearings. 



We received over 77,000 written 
comments. Of these, over 76,800 
comments came from private 
individuals who submitted substantially 
similar comments by email or postcard. 
We received an additional 300 unique 
written comments (not including 
duplicates, requests for extension of the 
public comment period, or requests for 
additional hearings) from a variety of 
individuals and entities, including tribal 
governments, environmental or public 
interest advocacy groups, water interest 
groups, groups representing industry or 
commerce, the operator and participants 
in NGS and the Kayenta Mine, elected 
officials, and state and local 
governments. 



In this document, EPA is providing an 
abbreviated summary of the major 
comments and EPA’s responses to those 
comments, grouped together by subject 
matter. The complete response to 
comments document (RTC) includes the 
full summary of all substantive 
comments and EPA’s full responses to 
those comments. The RTC is included 



in the docket for this rulemaking.40 We 
are not responding to comments 
unrelated to our Proposed Rule or 
Supplemental Proposal for NGS in this 
document or in the RTC. 



A. General Comments From Public 
Hearings 



Comment: Contribution of NGS to the 
local and state economy and support for 
TWG Alternative 



Many commenters at the public 
hearings preferred the TWG Alternative 
because they believe that EPA’s 
proposed BART determination would 
force NGS and the Kayenta Mine to 
close, causing economic harm to an area 
where the majority of residents are low- 
income and where opportunities for 
employment are limited. Many 
commenters stressed that NGS employs 
over 500 people and the Kayenta Mine 
has over 400 employees, and the loss of 
these jobs would only exacerbate the 
unemployment rate in the area, which 
currently ranges from 47 percent to 60 
percent. 



A number of commenters noted that 
NGS supplies more than 90 percent of 
the energy used by Central Arizona 
Water Conservation District (CAWCD), 
which operates the Central Arizona 
Project (CAP), which transfers water 
from the Colorado River throughout 
Arizona. A few commenters urged EPA 
to uphold its federal trust obligations 
and ensure that tribal communities 
continue to have access to affordable 
water, and advised EPA to make a 
decision consistent with the legal rights 
that the Gila River Indian Community 
and other stakeholders negotiated and 
that Congress granted under the Arizona 
Water Settlements Act of 2004. 



A few commenters support the TWG 
Alternative because they believe it is a 
fair compromise created by a diverse 
group of stakeholders that provides a 
path for future operation at NGS by 
allowing for potential ownership 
changes and by providing an extension 
to install SCR technology, while still 
ensuring that the total emission 
reductions of NOX will be greater than 
those achieved under EPA’s proposed 
BART determination. 



Response: EPA recognizes the 
contribution of NGS and the Kayenta 
Mine to the economy of the Navajo 
Nation, the Hopi Tribe, the city of Page, 
and the state of Arizona. In our 
Proposed Rule, EPA discussed the 
history of NGS and the relationship 
between NGS, the Central Arizona 
Project, and numerous tribes located in 
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41 See 78 FR 8274, at 8275 (February 5, 2013). 
42 Id. and 78 FR 62509 (October 22, 2013). 



43 Emissions of HAPs from various source 
categories are addressed generally through the 
NESHAP. EPA addressed mercury emissions from 



power plants specifically in the final Mercury and 
Air Toxics Standard (MATS). 77 FR 9304 (February 
16, 2012). 



44 http://www.epa.gov/climatechange/basics/. 
45 http://www.epa.gov/climatechange/



EPAactivities.html. 
46 See http://www2.epa.gov/carbon-pollution- 



standards. 
47 For more information, please see www.ngskmc- 



eis.net. 
48 http://www.epa.gov/otaq/. 
49 See, e.g., 76 FR 74854, at 74900 (December 1, 



2011). 



Arizona.41 EPA notes that NGS is a 
facility that is subject to the BART 
requirement of the RHR, and emissions 
from NGS affect visibility at 11 national 
parks and wilderness areas in the 
Southwest. The analyses in our 
Proposed Rule and Supplemental 
Proposal determined that additional 
controls at NGS are cost-effective, will 
significantly reduce the contribution of 
NGS to visibility impairment at 
numerous Class I areas, and should not 
cause NGS to retire. However, for a 
number of reasons, including the 
importance of NGS to numerous Indian 
tribes located in Arizona and the federal 
government’s reliance on NGS to meet 
the requirements of water settlements 
with several tribes, EPA also outlined a 
framework for considering ‘‘better than 
BART’’ alternatives that ensures 
emission reductions while providing 
additional flexibility to the operator of 
NGS.42 



EPA agrees with comments that the 
TWG Agreement represents a 
compromise between diverse 
stakeholders, although we recognize 
that the members of the TWG did not 
invite all affected stakeholders to 
participate in their discussions. The 
TWG Alternative provides certainty for 
future operation of NGS, flexibility in 
the compliance timeframe, and more 
emission reductions of NOX than would 
have been achieved under EPA’s 
proposed BART determination. Based 
on our analysis in our Supplemental 
Proposal and consideration of all 
comments received, EPA is taking 
action to finalize requirements 
consistent with the TWG Agreement we 
put forth in our Supplemental Proposal, 
i.e., the TWG Alternative. 



Comment: Impact of air pollutants 
from NGS on public health and welfare 
and support for proposed BART 
determination. 



Several commenters favor EPA’s 
proposed BART determination for NGS 
because they believe that emissions 
from NGS cause health problems in the 
area, including respiratory illness and 
heart disease. One commenter cited a 
Clean Air Task Force study which states 
that NGS is responsible for 
approximately $127 million in health 
costs every year. Many of these 
commenters urged EPA to conduct 
health studies to determine the actual 
impact to health in these communities. 



Some commenters favor stringent 
controls because they believe that 
emissions from NGS adversely affect 
native plant species and harm 
traditional dry land farming. Others 



assert that emissions from NGS can be 
linked to high levels of mercury found 
in fish species located in nearby lakes. 
Many commenters expressed concerns 
over the well-being of the Navajo 
Aquifer. A number of commenters favor 
stringent controls because they believe 
that emissions produced from NGS 
contribute to climate change. 



In contrast, a few commenters 
questioned the extent to which 
emissions from NGS impact public 
health and the environment, asserting 
that the haze is a result of emissions 
from natural sources (e.g., volcanoes, 
wind/dust storms, and forest fires) and 
pollution produced from nearby cities 
(i.e., Phoenix, Los Angeles, and Las 
Vegas). Another commenter asserted 
that EPA’s Web site states that vehicles 
are the largest producers of NOX 
emissions in the country and concludes 
that EPA is ignoring mobile sources and 
unfairly targeting stationary sources. 



Some commenters preferred EPA’s 
proposed BART determination over the 
TWG Alternative because they believe 
that the alternative is based on a false 
premise. They asserted that the closure 
of a single unit is not equivalent to 
cleaning up all three units because the 
reduction in capacity will ultimately 
require new electricity generation 
elsewhere because the demand for 
power does not change. 



Response: Protection of human health 
and the environment is EPA’s mission 
and forms the basis for many Agency 
actions, including establishing the 
National Ambient Air Quality Standards 
(NAAQS), and promulgation of 
regulations such as the New Source 
Performance Standards (NSPS) and the 
National Emission Standards for 
Hazardous Air Pollutants (NESHAP). In 
addition to Clean Air Act requirements 
to protect human health, in the 1977 
Clean Air Act Amendments, Congress 
declared as a national goal the 
prevention of any future, and the 
remedying of any existing, impairment 
of visibility in mandatory class I Federal 
areas which impairment results from 
manmade air pollution (See CAA 
§ 169A). 



EPA agrees that visibility-impairing 
pollutants are among the same 
pollutants that affect human and 
ecosystem health; however, health 
studies are beyond the scope of this 
BART analysis. Similarly, hazardous air 
pollutants (HAPs), such as mercury, are 
not visibility-impairing pollutants and 
therefore are beyond the scope of this 
BART analysis.43 



EPA agrees that climate change is an 
important issue.44 However, the RHR 
addresses pollutants that impair 
visibility and is not intended to address 
pollutants that contribute to climate 
change. EPA has developed various 
programs and activities to address 
emissions of greenhouse gases.45 On 
June 2, 2014, EPA signed a proposal to 
cut greenhouse gas emissions from coal- 
fired power plants by up to 30 percent 
by 2030.46 Although regulation of 
greenhouse gases is conducted under 
separate statutory requirements from 
regional haze, EPA is mindful that this 
BART determination for NGS is not the 
only regulatory program that affects this 
facility and the region. 



EPA agrees with comments that 
mining and combustion of coal affect 
the environment. EPA notes that 
Reclamation has started its process to 
develop an Environmental Impact 
Statement (EIS) required under the 
National Environmental Protection Act 
(NEPA) for activities resulting from the 
continued operation of NGS and the 
Kayenta Mine.47 The on-going NEPA 
process provides numerous 
opportunities and the appropriate forum 
to raise concerns related to the impacts 
of mining and use of water from the 
Navajo Aquifer. We further note that 
representatives of DOI attended all the 
public hearings on NGS held by EPA 
and are aware of the issues raised by 
commenters during the BART process 
regarding mining and the Navajo 
Aquifer. 



EPA disagrees with the assertion that 
EPA is unfairly targeting stationary 
sources of emissions and ignoring the 
significant contribution of motor vehicle 
emissions. Consistent with title II of the 
CAA, the EPA Office of Transportation 
and Air Quality protects public health 
and air quality by, among other things, 
regulating air pollution from motor 
vehicles, engines, and the fuels to 
operate them.48 New cars and sport 
utility vehicles sold today have 
emission levels of hydrocarbons, NOX, 
and carbon monoxide that are 98–99 
percent lower than new vehicles sold in 
the 1960s on a per mile basis.49 
Similarly, standards established for 
heavy-duty highway and non-road 
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50 See Fact Sheet for Tier 3 Standards available 
at http://www.epa.gov/otaq/documents/tier3/
420f14010.pdf. 



51 See RTC and references therein. 



52 http://www.epa.gov/environmentaljustice/. 
53 See page 25 of the TSD to the February 5, 2013 



Proposed Rule. 



54 See, for example document number 0232 in the 
ANPR docket at EPA–R09–OAR–2009–0598, and 
document numbers 0008 and 0009 in the docket for 
this rule. 



55 See, for example, document number 0150, 
0152, 0166, 0173, 0302, and 0303 in the docket for 
this rule. 



56 See document number 0122 in docket for this 
rule. 



57 See document numbers 0182, 0183, and 0184 
in the docket for this rule. 



58 EPA engaged with the government of the Hopi 
Tribe to search for an oral interpreter between 
English and the Hopi language, but the Hopi Tribe 
was unable to locate anyone to provide those 
services. 



sources require emission rate reductions 
on the order of 90 percent or more for 
particulate matter and NOX. In 2014, 
EPA finalized new vehicle emission 
standards and reduced the fuel sulfur 
content of gasoline to achieve additional 
reductions in tailpipe and evaporative 
emissions from passenger cars, light- 
duty vehicles, medium-duty passenger 
cars, and some heavy-duty vehicles 
starting in 2017.50 



EPA agrees that forest fires and 
volcanic eruptions, when they occur, 
can impact visibility to a greater extent 
than anthropogenic sources of 
emissions. However, Congress directed 
EPA to develop rules to address on- 
going emissions from stationary sources 
subject to BART to remedy the existing 
impairment of visibility in Class I areas 
and restore visibility to natural 
conditions. 



EPA disagrees with assertions that the 
TWG Alternative is based on a false 
premise because the closure or 
curtailment of one unit would just result 
in electricity being produced elsewhere. 
Closure of one unit at NGS or the 
curtailment of an equivalent amount of 
electricity generation is possible based 
on LADWP and NV Energy’s intended 
divestiture from NGS. Consistent with 
state law in California and Nevada, 
additional electricity needed to replace 
lost generation from NGS, associated 
with LADWP and NV Energy’s 
divestiture, would come from energy 
sources that emit less air pollution than 
a conventional coal-fired power plant 
operating with SCR on all units.51 



Comments regarding specific aspects 
of the TWG Alternative are discussed in 
Section 9.0 of the RTC. 



Comment: Environmental and Social 
Justice. 



Several commenters consider the 
presence of NGS and several other 
power plants in and around the Navajo 
Nation to represent an environmental 
and economic justice issue. One 
commenter noted that a Navajo water 
hauler in Kaibeto, a Navajo community 
near Page, pays 10 to 20 times more for 
water, or $13,000 per acre foot, than 
municipal CAP water users in Glendale 
or a farmer in Tempe, who pay $551 and 
$41 per acre feet, respectively. 



Several commenters opined that the 
leaders of the Navajo Nation and EPA 
have not protected the interests of the 
local population. A few expressed 
concerns over how the alternatives were 
written, noting that many tribal 
residents do not understand the 



technical language used in the 
documents and therefore cannot 
adequately comment on the validity of 
the alternatives proposed. Some 
commenters argued that pollution can 
be controlled using existing technology 
and EPA should apply the same 
standard to NGS as other coal-burning 
power plants (e.g., Four Corners Power 
Plant). A few commenters argued that 
extending the compliance timeframe for 
NGS demonstrates that the federal 
government considers itself exempt 
from federal law. Several argued that 
tribal communities do not have the 
funds to develop proposals and/or 
conduct environmental assessments and 
urged that EPA uphold federal trust 
responsibilities and create an equal 
playing field. 



Response: EPA defines Environmental 
Justice as ‘‘the fair treatment and 
meaningful involvement of all people 
regardless of race, color, national origin, 
or income with respect to the 
development, implementation, and 
enforcement of environmental laws, 
regulations, and policies. EPA has this 
goal for all communities and persons 
across the country. It will be achieved 
when everyone enjoys the same degree 
of protection from environmental and 
health hazards and equal access to the 
decision-making process to have a 
healthy environment in which to live, 
learn, and work.’’ 52 



EPA takes fair treatment and 
meaningful involvement seriously and 
provided numerous opportunities for 
tribal governments, environmental and 
tribal non-governmental organizations, 
and other interested stakeholders to 
provide input in the development of our 
Proposed Rule, Supplemental Proposal, 
and Final Rule for NGS. EPA began our 
public involvement process for a BART 
determination for NGS in 2009, when 
we published an Advanced Notice of 
Proposed Rulemaking (ANPR). 
Although we initially provided a 30-day 
public comment period, at the request of 
tribal governments and other interested 
stakeholders, we extended the comment 
period for tribes another 30 days to 
October 28, 2009 and, to allow 
additional time for government-to- 
government consultation on NGS, 
agreed to accept comments from tribes 
until March 1, 2010. 



EPA received over 6,000 comments on 
the ANPR.53 During 2009 through 2012, 
EPA met with various stakeholders, 
including tribal governments and tribal 
environmental groups, to discuss NGS 
and hear concerns related to a BART 



determination for this facility.54 We 
initially provided a 90-day comment 
period for the Proposed Rule on 
February 5, 2013, and at the request of 
various stakeholders, we provided 
several extensions of the public 
comment period, which closed on 
January 6, 2014. During the 11-month 
comment period, EPA continued to 
meet with stakeholders, at their request, 
to discuss our proposed BART 
determination for NGS and our 
framework for ‘‘better than BART’’ 
alternatives.55 



On July 26, 2013, the TWG submitted 
Appendix B to the TWG Agreement to 
EPA for consideration. EPA posted the 
TWG Agreement to our docket on the 
same day to provide the public an 
opportunity to review it.56 On 
September 25, 2013, EPA posted our 
Supplemental Proposal, along with 
supporting documents, to the docket to 
allow for pre-publication review by 
interested parties.57 The Supplemental 
Proposal was published in the Federal 
Register on October 22, 2013. The 
comment period for the Supplemental 
Proposal closed on the same day as the 
BART proposal, on January 6, 2014. The 
Supplemental Proposal also included 
notice of five open house and public 
hearing events EPA scheduled 
throughout Arizona in November 2013. 
The open houses allowed members of 
the public an opportunity to talk with 
representatives from EPA and ask 
questions. EPA held events at the 
LeChee Chapter House, located on the 
Navajo Nation, as well as in Page, 
Arizona, and provided oral 
interpretation services between English 
and Diné (the Navajo language). EPA 
also held an event at the Hopi Day 
School, located in Kykotsmovi, the seat 
of the Hopi tribal government.58 Finally, 
we also held events in Phoenix and in 
Tucson, Arizona, to allow stakeholders 
in central and southern Arizona, 
representing CAP water interests and 
several tribes receiving CAP water, the 
opportunity to provide comment and 
talk with representatives from EPA. 
Although EPA understands that the TSD 
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59 See document 0219 in the docket for this rule. 
60 See discussions under Executive Order 12898 



in 78 FR 8793 (February 5, 2013) and 78 FR 62520 
(October 22, 2013). 



61 The OAQPS Control Cost Manual is now 
referred to as the EPA Control Cost Manual. 



62 See Table 12 of the TSD to the February 5, 2013 
Proposed Rulemaking, available as document 
number 0014 in the docket for this rule. 



63 See MS Excel document titled ‘‘EPA cost 
analysis for NGS’’ within document number 0004 
in the docket for this rule. 



64 See Table 3 of our Proposed Rule, 78 FR 8281 
(February 5, 2013). 



65 See our Proposed Rule at 78 FR 8281 (February 
5, 2013). 



and Federal Register notices include 
technical information that may be 
difficult to understand, EPA provided 
Fact Sheets and handouts, written in 
plain language, at the open house and 
public hearing events.59 EPA 
representatives were also present at the 
events to discuss and explain our 
Proposals. EPA recognizes that many 
tribal communities do not have the 
funds to develop alternative proposals 
or hire experts on their behalf; however, 
this does not diminish such 
communities’ ability to participate in 
the rulemaking process in a meaningful 
way as EPA takes seriously its 
responsibility to explain its proposal to 
all interested parties and assesses all 
comments, regardless of the form of the 
comment or whether or not the 
commenter has a technical background. 



As stated in our Proposed Rule and 
Supplemental Proposal, EPA has 
determined that these proposed rules, if 
finalized, will not have 
disproportionately high and adverse 
human health or environmental effects 
on minority or low-income populations 
because they increase the level of 
environmental protection for all affected 
populations (i.e., require emission 
reductions from NGS).60 EPA recognizes 
that some commenters may view the 
timeframe for compliance under EPA’s 
framework for BART Alternatives as an 
environmental justice issue. We note 
that the LNB/SOFA credit, an important 
component of the extended timeframe, 
was based on real, actual emission 
reductions beginning in 2009 that were 
voluntary and not required by any rule 
or regulation. We also note that the 
TWG Alternative, which calls for 
closure of one unit in 2019 (or 
equivalent curtailment) will result not 
only in greater reductions of NOX than 
would have been achieved under BART, 
but also reductions of several other 
pollutants, including SO2, PM, CO2, and 
mercury. Thus, although the TWG 
Alternative includes a compliance 
timeframe for achieving additional 
reductions in 2030, over 2009–2044, the 
TWG Alternative will result in 
reductions of additional pollutants that 
affect visibility or human health, and 
will provide an enforceable mechanism 
to ensure that NGS ceases conventional 
coal-fired electricity generation at NGS 
by the end of 2044. 



EPA recognizes that numerous 
commenters expressed frustration 
regarding social inequities related to 
costs and benefits of coal mining and 



combustion and water availability and 
cost. We recommend participating in 
the EIS process for NGS and Kayenta 
Mine to raise any concerns related to 
costs, benefits, and the environmental 
and social justice of coal mining and 
coal combustion at the Kayenta Mine 
and NGS. 



B. Comments on Factor 1—Cost of 
Controls 



Comment: EPA underestimated SCR 
costs. 



Several commenters asserted that EPA 
underestimated the cost of compliance 
by improperly reworking cost estimates 
developed for SRP by Sargent and 
Lundy (S&L) in 2010 and disregarding 
real costs that would be incurred. One 
commenter quoted the BART Guidelines 
and the final RHR to assert that although 
the use of the Control Cost Manual is 
encouraged, it is not mandated, and that 
EPA has discretion to use additional 
sources of cost information. The 
commenter believes, therefore, that the 
SRP estimates for the excluded cost 
items are appropriate to use because 
they are more precise than the generic 
statements that EPA relied upon in the 
Control Cost Manual. 



Response: EPA disagrees with the 
comment that we improperly reworked 
and underestimated the SCR cost 
estimates. We note, however, that even 
if we had relied only on the cost 
estimate provided by SRP, EPA still 
would have concluded that SCR is cost- 
effective at NGS. 



EPA used a hybrid approach for our 
cost analysis that relied primarily on the 
cost estimates provided by SRP, but also 
followed the BART Guidelines to 
determine whether S&L included cost 
estimates for services or equipment 
associated with SCR that were not 
allowed under the EPA Control Cost 
Manual. The BART guidelines state 
‘‘[i]n order to maintain and improve 
consistency, cost estimates should be 
based on the OAQPS Control Cost 
Manual, where possible’’.61 The capital 
cost estimate EPA presented in the 
proposed rulemaking for SCR plus LNB/ 
SOFA ($541 million total for Units 1–3) 
is only 8 percent lower than the SRP 
cost estimate ($589 million). SRP’s cost 
estimate would not have changed our 
conclusion that SCR is cost-effective at 
NGS. 



As discussed in the TSD to the 
proposed rulemaking, EPA made four 
adjustments to SRP’s cost estimates for 
SCR, namely, to exclude ‘‘Owners 
Construction Management, O&M 
Support and Contract Service,’’ 



‘‘Owners Legal Support and Insurance,’’ 
and ‘‘Allowance for Funds Used During 
Construction,’’ and to use an interest 
rate of 7 percent.62 Our detailed, line- 
by-line analysis was included in the 
docket for this proposed rulemaking and 
provided an explanation for why we 
retained, modified, or rejected each line 
item.63 Please see the RTC for additional 
discussion of these four adjustments to 
the S&L cost analysis. 



In our proposed rule, we presented 
total capital and total annual cost 
estimates from EPA and SRP, as well as 
average and incremental cost- 
effectiveness values based on EPA and 
SRP assumptions for total annual cost 
and total annual NOX reductions. Based 
on SRP’s analysis, average cost- 
effectiveness of SCR+LNB/SOFA at NGS 
was less than $3,000 per ton and 
incremental cost-effectiveness of 
SCR+LNB/SOFA (compared to 
SNCR+LNB/SOFA) was approximately 
$5,300 per ton.64 EPA stated that the 
cost-effectiveness values calculated by 
both EPA and SRP for SCR+LNB/SOFA 
are lower than or within the range of 
other BART evaluations where EPA or 
a state has determined that SCR is BART 
(ranging from approximately $2,000 to 
$6,000 per ton). EPA has accordingly 
determined that SCR is cost-effective at 
NGS.65 Therefore, even if EPA accepted 
the S&L cost estimates submitted by 
SRP, as commenters suggest, EPA would 
still have determined that SCR is cost- 
effective for NGS. 



Comment: EPA overestimated SCR 
costs. 



One commenter asserted that EPA 
overestimated the cost of installing SCR 
at NGS. Although the commenter 
supported EPA’s adjustments to the S&L 
cost estimates, the commenter asserted 
that further revisions are appropriate. 
The commenter stated that EPA 
overestimated the following costs: 
Outage costs associated with installation 
and ‘‘preinstallation’’ work; catalyst 
costs; and auxiliary power. In addition, 
the commenter asserted that EPA 
overestimated annual costs by assuming 
20 years as the basis for amortizing costs 
and using an inflated interest rate of 7 
percent. 



Although the commenter concurs 
with EPA’s conclusion that SCR plus 
LNB/SOFA is cost-effective at $2,240 



VerDate Mar<15>2010 17:07 Aug 07, 2014 Jkt 232001 PO 00000 Frm 00011 Fmt 4701 Sfmt 4700 E:\FR\FM\08AUR2.SGM 08AUR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











46524 Federal Register / Vol. 79, No. 153 / Friday, August 8, 2014 / Rules and Regulations 



66 See, e.g., Final Regional Haze Plan for Arizona 
(Phase 1) at 77 FR 72512 at 72531 (December 5, 
2012); Final Regional Haze Plan for North Dakota 
at 77 FR 20894 at 20916–17 (April 16, 2012); Final 



Regional Haze Plan for New Mexico at 76 FR 52388 
at 52399–52400 (August 22, 2011); Final Regional 
Haze Plan for Wyoming at 79 FR 5032 at 5082 
(January 30, 2014). 



67 See RTC and references therein. 
68 78 FR 8281, February 5, 2013. 



per ton of NOX removed, the commenter 
re-calculated cost-effectiveness to be 
$1,412 per ton for Unit 1, $1,331 per ton 
for Unit 2, and $1,497 per ton for Unit 
3. 



Response: EPA disagrees with the 
commenter that any revisions to EPA’s 
estimate of SCR costs are necessary. 
Even if some of the costs projected by 
S&L and used by EPA may be 
overestimated (e.g., the commenter 
points primarily to capital recovery, 
catalyst replacement costs, and costs for 
lost power generation), EPA disagrees 
that we must correct every issue of 
concern raised by the commenters in 
order to support our determination of 
the BART Benchmark. EPA made four 
specific corrections to the estimates 
provided by S&L and SRP to make the 
cost calculation methodology consistent 
with methodologies used for BART cost 
calculations nationally.66 As noted in 
other responses even if we consider the 
average and incremental cost 
effectiveness of SCR using SRP and 
S&L’s full cost projections, EPA would 



still determine that SCR at NGS is cost- 
effective. The cost-effectiveness values 
cited by the commenter, below $1,500 
per ton, certainly suggest that SCR could 
be even more cost-effective than the 
values we relied upon in our proposal, 
but this would not change our overall 
determination that SCR is cost-effective 
for NGS. 



Comment: Updated SCR cost estimate 
from SRP. 



SRP contracted with S&L in 2013 to 
review and update the SCR cost 
estimates that were prepared in 2010. 
S&L escalated costs for inflation, and 
incorporated other minor adjustments to 
reflect a lower NOX design target. SRP’s 
revised capital cost estimates for SCR 
installation on all three units total $650 
million (in 2013 dollars) compared to 
SRP’s 2010 cost estimate of $544 
million. 



Response: EPA reviewed the updated 
2013 cost estimates developed by S&L 
and provided by SRP.67 In its 2013 cost 
report, S&L explains that it escalated 
labor and material costs, and updated 



cost estimates based on a revised design 
target of 0.03 lb/MMBtu (so that the SCR 
system is deployed as a 3+1 system 
rather than a 2+2 catalyst layer system), 
and other design features, including a 
low-load temperature control system to 
operate SCR at lower loads. S&L 
escalated several costs at rates above 6.7 
or 8 percent (e.g., freight, scaffolding). 
S&L did not make any revisions to the 
components of variable annual costs, 
including maintenance labor, auxiliary 
power, steam, and catalyst replacement. 
To be consistent with the cost estimates 
in our Proposed Rule, EPA accepted 
most of the line item costs as adjusted 
by S&L and made the same four 
adjustments to the 2013 cost estimates 
as we had applied to the 2010 cost 
estimates. These changes result in an 8 
percent difference in total capital costs 
of SCR between EPA’s 2013 estimate 
and SRP’s 2013 estimate and a 21 
percent difference in the total annual 
costs of SCR between the 2013 estimates 
from EPA and SRP (see Table 2). 



TABLE 2—COST ESTIMATES FOR SCR IN 2010 AND 2013 DOLLARS 



Total capital cost 
(million) in 2010$ 



Total capital cost 
(million) in 2013$ 



Total annual cost 
(million) in 2010$ 



Total annual cost 
(million) in 2013$ 



EPA Estimate ........................................................................... $496 $598 $59 $69 
SRP Estimate .......................................................................... 544 650 75 88 



In our proposed BART determination, 
EPA also presented the average and 
incremental cost-effectiveness of 
controls, based on the combination of 
combustion controls (LNB/SOFA) and 
post-combustion controls (i.e., SNCR or 
SCR). Therefore, cost-effectiveness 
values presented in our Proposed Rule 



were based on total annual cost of SCR 
in combination with annual cost of 
LNB/SOFA (SCR+LNB/SOFA), SNCR in 
combination with LNB/SOFA 
(SNCR+LNB/SOFA) or LNB/SOFA 
alone.68 Based on the updated 2013 cost 
estimates for SCR, Table 3 shows the 
average and incremental cost- 



effectiveness of controls, in both 2010 
and 2013 dollars, based on EPA and 
SRP assumptions for total annual cost 
and annual NOX reductions achieved by 
SCR. See RTC for further detail on cost- 
effectiveness of SNCR+LNB/SOFA and 
LNB/SOFA. 



TABLE 3—COST EFFECTIVENESS OF CONTROLS IN 2010 AND 2013 DOLLARS 



2010 $ 2013 $ 



EPA SRP EPA SRP 



SCR+ LNB/SOFA: 
Total Annual Cost * ................................................. $67.5 million ........... $80.2 million ........... $74.4 million $92.6 million. 
Annual NOX reduced (tpy) ...................................... 28,573 .................... 26,180 .................... 28,573 26,180. 
NOX Limit (lb/MMBtu) ............................................. 0.055 ...................... 0.080 ...................... 0.055 0.080. 
Average Cost Effectiveness ($/ton) ........................ $2,369 .................... $3,069 .................... $2,605 $3,537. 
Incremental Cost Effectiveness (vs. LNB/SOFA) 



($/ton).
$3,522 .................... $4,889 .................... $3,899 $5,695. 



Incremental Cost Effectiveness (vs. SNCR+LNB/
SOFA) ($/ton).



$3,239 .................... $5,357 .................... $3,798 $6,647. 



* EPA’s cost effectiveness calculations represent SCR in combination with LNB/SOFA, rather than SCR alone. 



Based on the revised 2013 cost 
estimates for SCR+LNB/SOFA, the 



revised average cost-effectiveness of 
SCR+LNB/SOFA is roughly 10 percent 



higher (based on EPA’s estimates) than 
the average cost-effectiveness values 
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69 For informational purposes, EPA included the 
incremental cost-effectiveness values of SCR+LNB/ 
SOFA (estimated in 2010 and 2013) compared to 
LNB/SOFA and SNCR+LNB/SOFA, but we note 
that a comparison of the percent change in 
incremental cost-effectiveness between 2010 and 
2013 is not informative because SRP did not 
provide updated cost estimates (in 2013 dollars) for 
the other control technologies. 70 40 CFR 51.308(e)(1)(ii)(B). 



reported in our Proposed Rule, and 
roughly 15 percent higher based on 
SRP’s estimates.69 The 2013 values for 
average cost-effectiveness of SCR+LNB/ 
SOFA based on EPA and SRP estimates 
are still comparable to the range of 
values determined cost-effective for SCR 
in other BART determinations. For these 
reasons, EPA continues to consider 
SCR+LNB/SOFA as cost-effective at 
NGS. 



Comment: Cost-Effectiveness of 
Presumptive BART. 



One commenter stated that in 
establishing presumptive limits in the 
BART Guidelines, EPA recognized that 
SCR is not cost-effective and that 
combustion controls such as LNB/SOFA 
represent the most cost-effective control 
options for most boiler types. The 
commenter pointed out that in 
establishing presumptive limits, EPA 
considered controls that cost less than 
$1,500 per ton to be cost-effective, and 
that the cost-effectiveness for SCR at 
NGS, which ranges from $3,000 to 
$6,000 per ton based on 2010 estimates, 
is well above this threshold. The 
commenter concluded that EPA should 
have rejected SCR and proposed LNB/
SOFA as BART for NGS. 



Response: EPA disagrees with the 
assertion that the BART Guidelines 
established a threshold for cost- 
effectiveness against which all future 
BART determinations must compare. In 
developing the presumptive NOX limits 
for BART in 2005, EPA did not set the 
cost-effectiveness values estimated for 
combustion controls as the threshold for 
determining whether a given control 
technology was or was not cost- 
effective. If EPA had intended the cost- 
effectiveness values estimated in 2005 
to represent a threshold for BART, it is 
reasonable to assume that the BART 
Guidelines would have included those 
cost-effectiveness values as thresholds 
in Appendix Y, and would have 
required future cost estimates to be 
presented in 2005 dollars for 
appropriate comparison to the 
thresholds. The BART Guidelines do 
not set a numerical definition for ‘‘cost- 
effective’’, and the analysis of 
presumptive limits uses cost- 
effectiveness as a means to broadly 
compare control technologies, not as a 
threshold for rejecting controls for an 
individual unit or facility that exceed 



the average cost-effectiveness of 
combustion controls. In addition, as 
discussed in the RTC, a value of $1,500 
per ton is not an appropriate or relevant 
value for determining cost-effectiveness. 



Comment: Indirect costs should also 
be considered under Factor 1. 



The Gila River Indian Community 
asserted that EPA conducted the 
analysis of cost-effectiveness incorrectly 
by not including the indirect costs of the 
requirements and only considering the 
direct cost of the requirements. The 
commenter stated that EPA did not give 
sufficient consideration to the high costs 
to tribes associated with indirect 
impacts of its proposed BART 
determination. 



Response: EPA disagrees with the 
assertion that our cost-effectiveness 
analysis was incorrect because it did not 
include indirect costs in the assessment 
of the costs of compliance. The BART 
Guidelines, which States and EPA must 
follow in BART determinations for 
fossil-fuel fired power plants greater 
than 750 MW,70 focus on the direct 
costs of the pollution control equipment 
and other capital and annual costs 
associated with the control technology 
alternatives. The BART Guidelines do 
not require consideration of the cost of 
potential indirect effects of BART 
control options when assessing the costs 
of compliance. Therefore, EPA disagrees 
that our analysis for Factor 1 was 
incorrect or incomplete because it did 
not include indirect costs to tribes. EPA 
further notes that under Factor 2, the 
energy and non-air quality 
environmental impacts analysis, the 
BART Guidelines specifically require 
the energy impact analysis to consider 
direct energy impacts (e.g., parasitic 
load from certain control technologies) 
and to generally exclude indirect energy 
impacts of controls (e.g., energy to 
produce raw materials for construction 
of control equipment) unless the 
indirect impact is unusual or 
significant. 



However, because of the unique 
relationship between NGS, tribes, and 
tribal water settlement agreements, and 
to inform our government-to- 
government consultation with tribes, 
EPA did consider potential indirect 
effects of control options to tribes under 
Factor 2. EPA quantified the impact to 
electricity rates and CAP water rates, 
and also assessed whether installation 
of SCR would result in electricity 
generation costs at NGS that exceed the 
cost to purchase power on the wholesale 
market. Therefore, although EPA 
appropriately did not consider indirect 
costs in our analysis of Factor 1, EPA 



did include consideration of indirect 
impacts to tribes and other entities in 
our analysis of Factor 2. 



C. Comments on Factor 2—Energy and 
Non-Air Quality Environmental 
Impacts, Including Economic Impacts 



Comment: EPA’s Affordability 
Analysis relied on invalid assumptions. 



One commenter submitted a report, 
prepared by Management Information 
Services, Inc. (MISI report), asserting 
that EPA made several assumptions that 
underestimated the cost of continuing to 
operate NGS with additional controls, 
including the assumption that no new 
capital would be deployed at NGS over 
the next 25 years, the assumption that 
the increase in the annual NGS lease 
cost would be $15 million per year 
(which is lower than actual increase in 
lease cost of $43 million per year that 
was released after publication of our 
Proposed Rule), and the use of EPA’s 
capital cost estimates for SCR instead of 
the cost estimated by S&L. 



Other commenters asserted that EPA 
underestimated the cost of closing NGS 
and purchasing power on the wholesale 
market, by not accounting for costs 
associated with stranded investments 
and decommissioning NGS. 



Response: EPA recognizes the 
economic importance of NGS to the 
State of Arizona, the Navajo Nation, and 
the Hopi Tribe. The purpose of the 
Affordability Analysis in our docket was 
to determine whether the control 
options for BART would have a 
detrimental impact on the 
competitiveness of NGS in the western 
power market, affecting whether the 
NGS owners would continue to operate 
NGS or replace NGS generation with 
less expensive market power. The 
Affordability Analysis indicated that, 
even if SCR installation was required on 
all three units at NGS, power produced 
at NGS would remain less expensive 
than the cost to replace power through 
wholesale purchases. Because utilities 
will generally provide power to their 
customers in a least-cost manner and 
because NGS, with the installation and 
operation of SCR, remained the less 
expensive option, EPA determined that 
the operation and installation of SCR, in 
and of itself, was not likely to force NGS 
to close. 



In response to multiple comments 
expressing concern related to 
simplifying assumptions or outdated 
data, EPA updated the Affordability 
Analysis with the most current power 
market price curves from the U.S. 
Energy Information Administration 
(EIA) and recent forward power market 
prices in March 2014 and other more 
current modeling variables. These 
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71 See RTC and references therein. 
72 See BART Guidelines at 70 FR 39169 (July 6, 



2005). 



73 See Proposed Rule at 78 FR 8282 (February 5, 
2013) and TSD at pages 71–72. 



74 See Proposed Rule at 78 FR 8283 (February 5, 
2013). 



75 See EPA, 2010, ‘‘Summary of Expert Opinions 
on the Existence of a Threshold in the 
Concentration-Response Function for PM2.5-related 



revisions are discussed in more detail in 
the RTC as well as in additional 
supporting documents.71 The updated 
model results, comparing the net 
present value (NPV) of electricity 
generation costs with air pollution 
controls installed compared to the costs 
to purchase an equivalent amount of 
power on the wholesale market, are 
summarized in the RTC. Overall, the 
combined changes do not change the 
conclusions from the original 
Affordability Analysis that installing 
and operating SCR at NGS would be less 
costly than closing NGS and purchasing 
replacement power from the wholesale 
market. 



Comment: EPA’s failure to 
appropriately consider the impacts to 
non-Indian agricultural (NIA) water 
users renders its Factor 2 analysis 
arbitrary, capricious, and an abuse of 
discretion. 



One commenter stated that, as a result 
of errors and omissions, EPA’s Factor 2 
analysis is arbitrary, capricious, and an 
abuse of discretion. The commenter 
asserted that there are several problems 
with the EPA analysis related to NIA 
users of CAP water, including erroneous 
assumptions, insufficient support for 
conclusions, failure to consider 
decreased farming profitability and 
increased unemployment, failure to 
acknowledge the inability of NIA water 
users to pass along cost increases as 
compared to municipal users, and other 
factors. 



Response: EPA recognizes that CAP 
water is an important resource for NIA 
and other users of water in Arizona. As 
a result, as one of a number of 
discretionary analyses EPA conducted 
on the indirect impacts on major 
stakeholders, EPA calculated water rate 
increases to NIA users of CAP water and 
municipal and industrial users of CAP 
water. 



EPA disagrees that our discussion of 
impacts to NIA users of CAP water 
renders our Factor 2 analysis arbitrary, 
capricious, and an abuse of discretion. 
Neither the CAA nor the BART 
Guidelines require consideration of 
indirect costs or indirect impacts of 
controls in a BART analysis. EPA, 
nevertheless, included an evaluation of 
impacts to some of the major 
stakeholders in NGS in our BART 
analysis under Factor 2, including NIA 
users, as consistent with the statement 
in the BART Guidelines that ‘‘the energy 
impacts analysis may consider . . . 
whether a given alternative would result 



in significant economic disruption or 
unemployment’’ (emphasis added).72 



EPA recognizes that the information 
we had available to us about NIA users 
of CAP water was limited, and we 
acknowledged in the TSD to our 
Proposed Rule that we had several 
questions about CAP and groundwater 
availability to NIA water users. EPA 
appreciates the clarifications and 
additional information provided by NIA 
users of CAP water during the comment 
period for our proposals. The additional 
information provided during the 
comment period about NIA users of 
CAP water does not change our 
conclusion under Factor 2, that the 
potential economic impacts to tribes 
argue for flexibility in the compliance 
timeframe for NGS, because this 
compliance flexibility also benefits 
other stakeholders, including the NIA 
users of CAP water. 



Comment: EPA must evaluate 
cumulative economic impact of other 
rulemakings. 



One commenter asserted that the 
BART proposal must take into account 
the context in which the regional haze 
rules are being implemented and 
conduct a cumulative impact analysis of 
all EPA rulemakings. The commenter 
noted that the two remaining copper 
smelters in Arizona are already subject 
to BART for SO2 and they also have to 
make significant capital investments to 
comply with other regulatory programs 
and initiatives such as the revised SO2 
NAAQS. 



Response: EPA disagrees with the 
assertion that we must consider the total 
cost impact of all EPA regulatory 
requirements in a BART analysis. EPA 
recognizes that other facilities, whose 
water and electricity rates may be 
affected by our BART determination for 
NGS, may also be subject to BART for 
their own emissions of visibility- 
impairing pollutants. As a general 
matter, EPA is mindful that facilities 
may be affected by multiple regulatory 
and program activities. We note that 
BART is a case-by-case determination 
that is based on a source-specific 
analysis of five factors, which include 
considerations of the unique 
circumstances of each affected facility, 
as required under the CAA. 



Comment: Impact to the Development 
Fund. 



One commenter stated that the 
increased cost of electricity generation 
associated with SCR would reduce the 
competitiveness of the price of NGS 
power on the wholesale market and 



therefore reduce the revenue that flows 
into the Development Fund. 



Response: As discussed in our 
Proposal Rule and TSD, EPA recognizes 
that any electricity owned by 
Reclamation based on its 24.3 percent 
participation in NGS that is not used by 
CAP is sold and revenues are deposited 
into the Development Fund.73 This fund 
is authorized to pay the delivery portion 
of the cost of CAP water for certain 
Indian tribes and to pay the cost of 
constructing delivery systems to bring 
CAP water to certain Indian tribes.74 
EPA considers the potential economic 
impacts to tribes, including potential 
impacts to the Development Fund, as 
part of BART factor 2 to support the 
appropriateness of flexibility in the 
compliance timeframe for NGS. 



Comment: No basis for public health 
claim. 



One commenter asserted that EPA has 
no basis for claiming that the NOX 
reductions from NGS would lead to a 
public health benefit. The commenter 
noted that EPA establishes NAAQS at 
levels that are protective of public 
health and welfare with an adequate 
margin of safety that accounts for 
sensitive populations such as children 
and the elderly, and that EPA has never 
found that any of the areas around NGS 
fail to attain the NAAQS. The 
commenter asserted that EPA must 
conduct a health risk evaluation that 
follows the four basic steps of the risk 
assessment process: Hazard 
identification, dose-response, exposure 
assessment, and risk characterization. 



Response: EPA agrees that the 
purpose of this rule is to reduce 
visibility impairment caused by 
emissions of NOX from NGS. EPA has 
not conducted a health risk evaluation 
for this rulemaking that attempts to 
characterize or quantify a public health 
benefit. Because NOX is itself a criteria 
pollutant that affects public health and 
is also a precursor to ozone and fine 
particulate matter, which are also 
criteria pollutants that affect public 
health, we consider it reasonable to state 
that other benefits could exist. We also 
note that EPA does not agree that there 
are no health benefits from reductions 
in ozone and fine particulate matter 
below the level of the NAAQS. On the 
contrary, EPA’s practice of quantifying 
these benefits in regulatory impact 
assessments has been strongly 
supported by peer-reviewed science.75 
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Mortality Technical Support Document.’’ Available 
from http://www.epa.gov/ttn/ecas/regdata/Benefits/ 
thresholdstsd.pdf. 



76 See Proposed Rule at 78 FR 8280, 8284 and 
8285 (February 5, 2013). 



77 Id. at 8284. 



78 See, e.g. WRAP PM Source Apportionment 
Technology (PSAT) results, available on WRAP 
Technical Support System, Source Apportionment 
Web page at http://vista.cira.colostate.edu/TSS/
Results/SA.aspx. 



79 Interagency Workgroup On Air Quality 
Modeling (IWAQM) Phase 2 Summary Report And 
Recommendations For Modeling Long Range 
Transport Impacts (EPA–454/R–98–019), EPA 
OAQPS, December 1998, http://www.epa.gov/
scram001/7thconf/calpuff/phase2.pdf. 



D. Comments on Factor 3—Existing 
Controls at NGS 



Comment: EPA failed to consider 
existing controls. 



Based on EPA’s statement in the 
Proposed Rule that the early installation 
of LNB/SOFA would not influence 
EPA’s BART determination and EPA’s 
use of a baseline scenario in the 
visibility modeling that did not include 
LNB/SOFA, the operator of the Kayenta 
Mine concluded that EPA failed to 
consider existing controls. 



Response: EPA disagrees with the 
assertion that we failed to consider 
existing controls. As described in our 
Proposed Rule and consistent with the 
BART Guidelines (directing BART 
determinations to conduct the five- 
factor analysis generally using a 2001– 
2003 baseline) EPA evaluated LNB/
SOFA as a separate control technology 
in our BART analysis, as well as a 
technology that can be used in 
combination with post-combustion 
control technologies (i.e., SNCR and 
SCR).76 We also discussed the voluntary 
installation of LNB/SOFA in 2009–2011 
under Factor 3: Existing Controls at 
NGS.77 



As discussed in section 8.5 of the 
RTC, EPA properly considered baseline 
emissions over the period 2001–2003 in 
our analysis of cost-effectiveness and 
anticipated visibility benefits of 
controls. Therefore, although we did not 
‘‘consider existing controls’’ in the exact 
manner preferred by the commenter, we 
appropriately considered the existence 
of LNB/SOFA in Factor 3 of our BART 
analysis. In addition, the ‘‘better than 
BART’’ framework that we used to 
assess and finalize BART alternatives 
explicitly accounts for the existing LNB/ 
SOFA. 



Comment: EPA should determine 
existing controls to be BART. 



Several commenters noted that NGS 
spent millions of dollars on LNB/SOFA 
to reduce NOX emissions to levels below 
the presumptive NOX emission levels in 
the BART Guidelines. 



One commenter stated that installing 
LNB/SOFA prior to a requirement to do 
so under the RHR or any other CAA 
requirement has resulted in greater total 
NOX emission reductions in the first 
regional haze planning period than 
would be required by the most stringent 
EPA BART determination. 



Response: EPA recognizes that the 
early and voluntary installation of LNB/ 



SOFA on one unit per year in 2009– 
2011 at NGS resulted in significant 
emission reductions from NGS. EPA 
agrees that the early installation of LNB/ 
SOFA on one unit per year was 
voluntary and resulted in significant 
NOX reductions in the first planning 
period for Regional Haze. However, 
based on our five-factor analysis, we 
have determined that SCR+LNB/SOFA 
is also cost-effective and would result in 
significant additional visibility 
improvement at a number of Class I 
areas. We therefore disagree that LNB/ 
SOFA should be determined BART for 
NGS. 



E. Comments on Factor 5—Anticipated 
Visibility Benefits 



Comment: General Comments on 
Visibility. 



Numerous commenters questioned 
the extent to which NGS impacts 
visibility at Class I areas or disputed 
EPA’s analysis that installation of SCR 
at NGS would improve visibility. Many 
commenters asserted that the haze is 
produced from emissions from other 
sources. 



Some commenters stated that the 
wind near and around the Grand 
Canyon blows predominantly west to 
east; thus, emissions from the NGS are 
pushed away from several Class I areas, 
not towards them. 



Response: We are aware of the studies 
cited by commenters purporting to show 
that controls on NGS would yield little 
visibility improvement, and we address 
them in section 7.0 of the RTC. We are 
also aware of work performed by the 
Western Regional Air Partnership 
(WRAP) suggesting that the relative 
contribution of nitrate from point 
sources to visibility impacts is relatively 
small.78 The CAA and RHR require that 
BART be installed on certain old, large 
stationary sources as part of the overall 
approach to improving visibility at Class 
I areas. No control at an individual 
source will be sufficient to meet the goal 
of remedying existing impairment of 
visibility in mandatory class I Federal 
areas which result from manmade air 
pollution, as set out in section 169A of 
the CAA. 



On the issue of wind direction, we 
note that the CALPUFF modeling uses 
three years of hourly meteorological 
input, which is based on meteorological 
modeling as well as observational data 
from stations throughout a large area. 
The input includes wind speed and 
direction, and would include the 



particular wind direction patterns noted 
by the commenter. The more 
sophisticated meteorological treatment 
in CALPUFF enables it to track the 
pollutant plume from NGS, including its 
twists and turns over multiple days. We 
consider this approach to adequately 
account for variability in winds noted 
by the commenter. 



Comment: EPA underestimated 
visibility benefits of SCR. 



One commenter stated that the 
visibility benefits of SCR are greater 
than those modeled by EPA because 
EPA underestimated SCR performance 
and because EPA overestimated the 
potential increase in sulfate emissions 
that may come with the addition of SCR 
controls by assuming an SO2 to SO3 
conversion rate that is too high and 
using an erroneous value for the coal 
sulfur content. The commenter stated 
that its own modeling shows greater 
visibility improvement than 
demonstrated by EPA. 



Response: We disagree that EPA 
underestimated the visibility benefits of 
SCR and we note that the commenter’s 
assertion that the visibility benefits are 
even better would not change our 
proposed determination under Factor 5 
that the anticipated visibility benefits of 
SCR+LNB/SOFA are significant and 
support our proposed BART limit for 
NOX, achievable with SCR+LNB/SOFA. 
Please see the RTC for a detailed 
discussion of EPA’s responses to the 
commenter’s specific assertions. 



Comment: EPA overestimated 
visibility impact of NGS by using 
background ammonia concentrations 
that were too high. 



Several commenters argued that 
EPA’s assumed ammonia background 
concentration of 1 part per billion (ppb), 
the default value recommended by the 
Interagency Workgroup on Air Quality 
Modeling (IWAQM), is unrealistically 
high compared to measured values in 
the area, resulting in artificially high 
model projections of visibility impacts, 
particularly in the winter.79 The 
commenter noted that the use of a 
constant value of 1.0 ppb for 
background ammonia concentration 
fails to account for known variations in 
monthly or seasonal ammonia 
concentration. 



One commenter cited an analysis 
conducted on behalf of SRP by AECOM 
and Dr. Ivar Tombach. The commenter 
stated that the Tombach study 
compared modeled predictions of 
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80 See RTC and references therein. 
81 See e.g., SRP comments Appendix G, 



‘‘Measurements of Ambient Background Ammonia 
on the Colorado Plateau and Visibility Modeling 
Implications’’, Prepared by Salt River Project, 
Contributors: Ivar Tombach and Robert Paine, 
September 2010. Referred to here as ‘‘SRP 
monitoring report’’, or Tombach & Paine 2010. 



82 See RTC and references therein. 



83 SRP monitoring report, or Tombach & Paine 
2010, and SRP comments Appendix C. ‘‘Revised 
BART Analysis for the Navajo Generation Station 
Units 1–3’’ (January 2009) and Appendix I. 
‘‘Visibility Modeling Using Upgraded CALPUFF 
Model’’ (February 2011). 



84 See RTC and references therein. 
85 Id. 
86 See RTC and references therein. 



87 See RTC and references therein. 
88 See RTC and references therein. 



ammonium nitrates using both EPA’s 
and AECOM’s ammonia background 
concentrations to measured ammonia 
values, demonstrating that the EPA’s 
assumptions over-predict actual 
measured values by a factor of 10 or 
more in some cases. 



One commenter noted that when the 
IWAQM guidance was issued 14 years 
ago, CALPUFF did not have the 
capability of accommodating monthly 
ammonia background concentrations as 
it has since been updated to do. The 
commenter asserted that EPA’s reliance 
on a constant value is an outdated 
approach. 



Response: EPA has already 
considered and addressed the same 
arguments and data provided by 
commenters related to background 
ammonia concentrations in other 
rulemakings, including our final rule for 
Four Corners Power Plant.80 As 
summarized briefly below, EPA 
disagrees that our use of the IWAQM 
default background ammonia 
concentration for arid areas of 1 ppb 
was inappropriate. Please see the RTC 
for the full response to this comment. 



We have carefully reviewed the 
comments and concluded that, on 
balance, the evidence does not support 
using lower values for background 
ammonia concentrations, as argued by 
the commenters, in estimating the 
visibility impacts from NGS. Much of 
the existing measured data cited by the 
commenters is from other states and 
may not be representative for evaluating 
visibility impacts from NGS.81 Further, 
existing data sometimes represent 
ammonia alone rather than total 
ammonia and ammonium. Because 
ammonium represents part of the pool 
of ammonia that could be available to 
interact with the SO2 and NOX emitted 
from stationary sources, it should be 
accounted for in the value for 
background ammonia concentrations 
used in the model. In several of the 
research papers cited by commenters, 
the amount of measured ammonium is 
comparable to and at times much greater 
than the amount of ammonia.82 
Measurements made by SRP closer to 
NGS over December 2009 to April 2010, 
which included ammonia and 
ammonium, showed that depending on 
time and location, typical ammonia 
concentrations ranged from 0.2 ppb to 



0.8 ppb and the concentration of total 
ammonia and ammonium ranged from 
0.6 to 1.2 ppb, which is considerably 
higher than the 0.2 ppb winter values 
used in SRP’s modeling.83 Although 
some of the ammonium may not be 
available to interact with pollutants 
from NGS, the sum of ammonia and 
ammonium provides an upper bound 
estimate of background ammonia 
concentrations, and represents a 
conservative estimate for modeling. 



We further note that there are 
measurements of gaseous ammonia 
alone that show concentrations close to 
or greater than the concentration of 1 
ppb, even in winter when ammonia 
concentrations are expected to be 
lowest. Winter measurements, 
representing 3-week averages, ranged 
from 1.1 ppb to 1.8 ppb at a monitor at 
the Farmington Airport in northwestern 
New Mexico.84 Measurements from the 
winters of 2011–2013 from the AMoN 
network ranged from 1.1 to 1.3 ppb for 
Farmington, and 0.7–0.9 ppb for 
Chiricahua, in southeastern Arizona.85 



We further note that there is 
significant variability in the 
concentrations of ammonia measured at 
different times and places. Even the SRP 
monitoring report (Tombach & Paine, 
2010, cited above) describes a 
surprisingly high spatial variability in 
ammonia concentrations. Because of the 
variability and its unknown causes, the 
data collected for SRP did not lead to a 
clear picture of appropriate and 
representative background ammonia 
concentrations to use with CALPUFF. 



Finally, we note that using the 
background ammonia concentrations 
recommended by commenters does not 
change our conclusion under Factor 5 
because CALPUFF modeling of SCR 
shows substantial visibility benefits 
even using the alternative 
assumptions.86 Using a background 
ammonia concentration of 1 ppb 
ammonia, EPA modeled the greatest 
benefit from SCR+LNB/SOFA to be 5.4 
deciviews at Capitol Reef NP, and 
modeled a visibility benefit exceeding 1 
to 2 deciviews at ten additional Class I 
areas. Using the ammonia concentration 
recommended by some commenters 
(ranging from 0.2 ppb in winter to 1.0 
ppb in summer), EPA modeled the 
greatest benefit of SCR to be 2.3 dv, and 
modeled a visibility benefit exceeding 1 



deciview at nine Class I areas, with 
three of these nine areas having a 
benefit of approximately two deciviews. 
Even assuming a lower ammonia 
concentration, the modeling 
demonstrates that the installation of 
SCR+LNB/SOFA at NGS would have a 
significant beneficial impact on 
visibility at a number of Class I areas. 
Our conclusion as to the appropriate 
BART Benchmark for NGS would not 
accordingly change. 



Comment: EPA should have used an 
updated version of CALPUFF. 



Several commenters asserted that EPA 
erred in using CALPUFF version 5.8 in 
its modeling rather than the more recent 
CALPUFF version 6.42, released by 
TRC. One commenter argued that 
CALPUFF version 6.42 predicts lower 
visibility benefits than version 5.8. 



Response: We disagree with the 
commenters that a new CALPUFF 
version should be used for the BART 
determination. We relied on version 5.8 
of CALPUFF because it is the version 
approved by EPA through a public 
notice and comment rulemaking, in 
accordance with the Guideline on Air 
Quality Models (‘‘GAQM’’, 40 CFR part 
51, Appendix W, section 6.2.1.e).87 
CALPUFF version 6.4 is not approved 
by EPA for regulatory purposes, and we 
do not agree that the changes made to 
this most recent version of CALPUFF 
were simple model updates to address 
bugs. A full evaluation of a new model 
such as CALPUFF version 6.4 is needed 
before it should be used for regulatory 
purposes as errors that are not 
immediately apparent can be introduced 
along with new model features. 



Comment: Closure of Mohave Project 
did not improve visibility and shows 
CALPUFF is unreliable. 



One commenter discussed the 
findings of an analysis conducted after 
the closure of the Mohave Power Project 
(MPP) (a 1,580 MW coal-fired power 
plant) to evaluate whether the closure 
had resulted in improved visibility in 
Grand Canyon National Park.88 The 
commenter indicated that although 
CALPUFF version 5.8 modeling 
predicted that the plant had a 
significant impact on visibility in the 
Grand Canyon, this study concluded 
that there was ‘‘virtually no evidence 
that the MPP closure improved visibility 
in the Grand Canyon.’’ The commenter 
asserted that this study raises questions 
about the reliability of CALPUFF. 



Response: We disagree that the 
Terhorst & Berkman (T&B) study cited 
by the commenters raises questions 
about CALPUFF’s reliability. The 
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89 W.H. White, R.J. Farber, W.C. Malm, M. Nuttall, 
M.L. Pitchford, B.A. Schichtel, Comment on ‘‘Effect 
of coal-fired power generation on visibility in a 
nearby national park (Terhorst and Berkman, 
2010)’’, Atmospheric Environment 55 (2012) 173– 
178. doi:10.1016/j.atmosenv.2012.02.076. Also 
available at: http://www.dri.edu/marc- 
pitchford?showall=&start=2. 



90 EPA considered and rejected comments on the 
proposed BART Guidelines that visibility impacts 
should be evaluated relative to current degraded 
visibility conditions and concluded that ‘‘[u]sing 
existing conditions as the baseline for single source 
visibility impact determinations would create the 
following paradox: The dirtier the existing air, the 
less likely it would be that any control is required.’’ 
(70 FR 39104 at 39124, July 6, 2005). 



91 EPA’s Environmental Appeals Board has 
recognized that PSD emission limits must be set to 
allow fluctuations in operations, stating: ‘‘To 
account for these possibilities, a permitting 
authority must be allowed a certain degree of 
discretion to set the emissions limitation at a level 
that does not necessarily reflect the highest possible 
control efficiency, but will allow the permittee to 
achieve compliance consistently.’’ In Re Masonite 
Corporation, 5 E.A.D. 551, 560–61 (1994). 



92 See RTC and references therein. 



93 The response included in this Final Rule is 
abbreviated and excludes the graphs and tables EPA 
generated to support our response. For additional 
detail, please see the RTC. 



conclusion in the T&B study on the 
effect of MPP closure is actually similar 
to that from earlier analyses, which also 
predicted improvements less than the 
human perceptibility threshold of 1 dv. 
A response to the T&B study written by 
White et al., stated that the T&B analysis 
is ‘‘misleadingly presented as 
discrediting previous studies and their 
interpretation by regulators. In reality 
the T&B analysis validates a consensus 
on MPP’s visibility impact that was 
established years before its closure.’’ 89 



White et al., explicitly addressed the 
purported disagreement between the 
T&B methodology and results from 
CALPUFF, pointing out that the 
comparison was flawed in several ways. 
First, the ambient data relied upon by 
T&B are collected only every third day; 
this results in an insufficient number of 
days for a valid statistical comparison to 
the 98th percentile results reported from 
CALPUFF. Another important flaw is 
that when T&B translated visibility 
extinction into deciviews, they used 
recent polluted conditions as the 
background for comparison, whereas the 
BART Guidelines and the CALPUFF 
results use natural conditions as 
background.90 When the T&B results are 
computed using natural background, 
they are substantially larger, and 
generally in agreement with CALPUFF 
results. 



F. Comments on BART Determination 
for NOX 



Comment: BART limit for NGS should 
be 0.04 lb/MMBtu. 



One commenter argued that the final 
BART emission limit should be more 
stringent and no higher than 0.04 lb/
MMBtu. The comment noted that 
permitting authorities have required 
lower NOX limits than 0.055 lb/MMBtu 
in recent BACT determinations based on 
SCR in combination with combustion 
controls. 



Response: EPA disagrees with the 
commenter that the BART Benchmark 
for NGS should be 0.04 lb/MMBtu. We 
note that the commenter has not 
provided any specific information to 



show that NGS could demonstrate 
continuous compliance with an 
emission limit of 0.04 lb/MMBtu. The 
commenter generally argued that SCR 
systems are typically designed to 
achieve 90 percent removal. EPA notes 
that although an SCR system can be 
designed to a specific target, the design 
target is typically not equivalent to the 
actual emission limit.91 EPA proposed a 
limit of 0.055 lb/MMBtu achievable 
with SCR+LNB/SOFA, and using a 
baseline emission rate of 0.35 lb/
MMBtu, this represents a removal 
efficiency of 84 percent.92 However, as 
noted elsewhere in the RTC, the limit of 
0.055 lb/MMBtu, which accommodates 
startup, shutdown, and low-load 
operation, is based on a design target of 
0.03 lb/MMBtu. This represents a design 
target removal efficiency of 91 percent 
for SCR+LNB/SOFA (from a baseline of 
0.35 lb/MMBtu), or 88 percent for SCR 
alone (i.e., from 0.24 lb/MMBtu). 



EPA disagrees with the commenter’s 
assertion that emission limits associated 
with BART must meet BACT or the 
lowest emission rate ever achieved with 
that technology at any coal-fired power 
plant. The BART Guidelines state that: 
‘‘[i]n assessing the capability of the 
control alternative, latitude exists to 
consider special circumstances 
pertinent to the specific source under 
review, or regarding the prior 
application of the control alternative’’, 
(70 FR 39166) and that ‘‘[t]o complete 
the BART process, you must establish 
enforceable emission limits that reflect 
the BART requirements . . .’’ (70 FR 
39172). The five-factor BART analysis 
described in the Guidelines is a case-by- 
case analysis that considers site specific 
factors in assessing the best technology 
for continuous emission controls. After 
a technology is determined as BART, 
the BART Guidelines require 
establishment of an emission limit that 
reflects the BART requirements, but 
does not specify that the emission limit 
must represent the maximum level of 
control achieved by the technology 
selected as BART. For these reasons, 
EPA is not using the lower limit 
recommended by the commenter in 
setting the BART Benchmark. 



Comment: BART limit for NGS should 
be in the range of 0.07–0.08 lb/MMBtu. 



Several commenters asserted that the 
NOX emission limit EPA proposed for 
NGS is unachievable. One commenter 
noted that the averaging period for the 
proposed limit of 0.055 lb/MMBtu 
includes periods when the SCR is 
unable to operate such as startup, 
shutdown, and periods of load-cycling. 
The commenter made the following 
arguments: (1) The S&L analysis 
submitted by the commenter shows that 
the proposed emission limit is 
unachievable on a continuous basis; (2) 
the NOX emissions achieved in other 
SCR retrofit situations do not justify the 
proposed emission limit. 



Response: EPA disagrees with the 
commenter that the limit used in setting 
the BART Benchmark for NGS should 
be higher than our proposed limit of 
0.055 lb/MMBtu, in the range of 0.07 to 
0.08 lb/MMBtu.93 



The S&L report generally argues that 
because the emission limit is 
established based on a 30–BOD average 
basis, the proposed emission limit of 
0.055 lb/MMBtu is not consistently 
achievable at NGS. The S&L analysis is 
based on a design target of 0.03 lb/
MMBtu and suggests an emission limit 
in the range of 0.07–0.08 lb/MMBtu 
would be required to accommodate 
periods of load-cycling operation, 
startups, and shutdowns. S&L is 
recommending a limit that is 2.3 to 2.7 
times higher than the design target, or 
a compliance margin of 133 to 167 
percent. 



The S&L report discusses the 
temperature limitations associated with 
SCR and explains that at temperatures 
below a specific minimum operating 
temperature, a component of the SCR 
system (i.e., ammonia injection) must 
cease to prevent ammonium salt 
formation on the catalyst. S&L asserts 
that a minimum operating temperature 
of 580 °F is typical for retrofit SCR 
control systems installed on coal-fired 
electric generating units with similar 
coal sulfur content and states that this 
temperature corresponds with a gross 
load of approximately 650 MW (650 
gross MW, or MWg). S&L further 
assumes that SRP will likely modify the 
units to increase flue gas temperatures 
at lower operating loads by installing 
one of several options for low load 
temperature control. In their analysis, 
S&L assumes the low load temperature 
control would be achieved with a water- 
side bypass (to allow water to bypass 
the economizer tube bundles during 
low-load operation). The S&L report 
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94 See RTC and references therein. 95 See RTC and references therein. 



96 See, for example, publication from the U.S. 
Geological Survey, figure PQ–4 and Table PQ–1, 
available at http://pubs.usgs.gov/pp/p1625a/
Chapters/PQ.pdf. 



97 Id. 



states ‘‘[b]ased on a preliminary review 
of the available systems, a water-side 
bypass system should be capable of 
increasing the temperature of the bulk 
flue gas by approximately 25 °F to 65 °F 
during low-load operation. For this 
evaluation, a low-load temperature 
control system capable of achieving a 
temperature increase of 65 °F during 
low-load operations was assumed for 
modeling purposes.’’ S&L further 
estimates that this would correspond to 
a minimum gross load of 450 MWg for 
the SCR to operate, or operation at 55 
percent capacity. 



Using the assumption that the SCR 
would not operate at loads below 450 
MWg, S&L used 2012 operations data at 
NGS to estimate emission rates at NGS 
assuming a design target of 0.03 lb/
MMBtu with actual steady-state 
operations achieving 0.04 lb/MMBtu. 
S&L modeled eighteen different 
operating scenarios and identified seven 
scenarios, which included periods of 
low load cycling along with unit startup 
and shutdowns, that resulted in the 
maximum 30–BOD average for each unit 
and facility-wide, that exceeded 0.055 
lb/MMBtu. The highest 30–BOD average 
S&L modeled was 0.077 lb/MMBtu for 
Unit 2, achieved under 3 different 
operating scenarios involving low-load 
cycling. 



SRP and S&L did not provide the 
underlying data used in the S&L 
analysis. Therefore, EPA evaluated the 
S&L report by reviewing emissions data 
from the EPA Air Markets Program Data 
(AMPD) for multiple years, as well as 
emissions data from other facilities that 
were constructed or retrofit with SCR. 
EPA sought to understand 2012 
operations at NGS within the context of 
longer term operational trends at the 
facility, as well as understand the 
minimum operating load assumed by 
S&L for NGS within the context of 
minimum operating loads at other 
facilities with SCR. 



EPA evaluated the reported hourly 
gross load operating data for Units 1–3 
at NGS for the years 2001, 2003, 2010, 
2011, 2012, and 2013.94 Emission data 
from AMPD show that NGS, and in 
particular, Unit 2, spent a higher 
percentage of operating hours at gross 
loads below 450 MWg in 2012 
compared to other years. The 2012 gross 
load profiles for Unit 2 (as well as Units 
1 and 3) are characteristic of load- 
cycling units, with significant periods of 
time below the purported SCR 
minimum operating load of 450 MWg, 
particularly in the spring. Please see the 
RTC for more detail. In 2010, Unit 2 also 
operated for significant periods of time 



at loads below 450 MWg. However, 
these periods in 2010 occurred 
following the major outage on Unit 2 
(following installation of LNB/SOFA on 
that unit). Although Units 1–3 at NGS 
did appear to operate as load-cycling 
units and operated below 450 MWg for 
significant periods of time in 2012, this 
type of operation does not appear to be 
characteristic of typical operation at 
NGS, based on our evaluation of 
previous years, as well as 2013. 



Based on the gross load operating 
profiles for six years, EPA estimated the 
rolling 30–BOD averages for each BOD 
to determine whether the operating 
profiles (which included actual startup, 
shutdown, and load-cycling in each 
year) would result in 30–BOD averages 
that would exceed 0.055 lb/MMBtu. 
Based on our analysis, EPA projected 
the highest 30–BOD average to be 0.079 
lb/MMBtu (Unit 2 in 2010). Using 2012 
data, representative of load-cycling 
operation, EPA projected the highest 
30–BOD average to also occur on Unit 
2 (0.075 lb/MMBtu). Similarly, S&L 
projected the highest 30–BOD average in 
2012 was from Unit 2, at 0.077 lb/
MMBtu. Therefore, although the 
scenarios modeled by S&L and EPA 
were not identical, the highest 30–BOD 
averages projected by EPA and S&L, 
using similar starting assumptions, were 
comparable. Our analysis, of projected 
SCR performance, which included 
emission and operating profiles of 
actual startup and shutdown events, and 
load-cycling in various years, showed 
that Unit 3 was not projected to exceed 
0.055 lb/MMBtu in any of the evaluated 
years, and that there were several years 
within these six selected years that 
Units 1 and 2 would also not exceed 
0.055 lb/MMBtu. 



The analysis of projected 30–BOD 
average emission rates assumes that 
S&L’s value of 450 MWg (or 55 percent 
capacity) for the minimum operating 
load to operate SCR at NGS is correct. 
EPA notes that 450 MWg was a value 
that S&L assumed based on preliminary 
analysis of available low load 
temperature control systems. SRP 
submitted a similar S&L analysis to EPA 
for Units 1 and 3 at Coronado 
Generating Station (CGS).95 Units 1 and 
2 at CGS are 430 MWg Riley-Turbo units 
that typically operate as load-cycling 
units. CGS burns low-sulfur coal from 
the Powder River Basin (PRB coal). With 
the application of low-load temperature 
controls on these units, S&L’s analysis 
suggests that the minimum operation 
load for SCR on Units 1 and 2 at CGS 
would be 138 MWg (or 32 percent 
capacity). This is significantly lower 



than the 55 percent capacity S&L 
assumed for NGS. S&L stated that the 
coal sulfur content will affect the 
minimum operating load for SCR. NGS 
does not burn PRB coal; however, NGS 
does burn low-sulfur coal from the 
Kayenta Mine. AECOM, SRP’s 
consultant for visibility modeling, 
reported the maximum sulfur content of 
the coal as 0.593 percent based on daily 
data for the 2001–2003 period. For 
comparison, various sources reference 
PRB coal as generally low-sulfur coal 
with a sulfur content of less than 1 
percent, or a mean of 0.5 percent.96 In 
contrast, high sulfur coal is typically 
above 3 percent.97 



EPA evaluated emission data of eight 
well-performing units burning PRB coal 
and generated empirical estimates for 
minimum operating loads and capacity 
requirements for SCR operation at those 
facilities. Based on this analysis (see 
RTC for further detail), EPA estimated 
capacity requirements for SCR operation 
that ranged from 35 percent to 46 
percent, with an average value of 40 
percent. Using the average (40 percent) 
and the maximum (46 percent) capacity 
requirement to operate SCR, EPA 
projected that NGS would meet a limit 
of 0.055 lb/MMBtu (on a 30–BOD 
average) for all but 3 cases (i.e., Units 1 
and 2 in 2012, and Unit 2 in 2010) 
under the 46 percent capacity 
requirement. Under the 40 percent 
capacity requirement to run SCR, Units 
1 and 2 in 2012 would remain below 
0.055 lb/MMBtu and for Unit 2 in 2012 
the highest 30–BOD average was 
projected to be exactly 0.055 lb/MMBtu. 
Operation of Unit 2 in 2010 was not 
typical of normal operation. Please see 
RTC for more detail on this analysis. 



The S&L report concludes that even 
with a design target for SCR of 0.03 lb/ 
MMBtu, a limit of 0.07–0.08 lb/MMBtu 
is required to accommodate periods of 
startup, shutdown, and load-cycling 
operation. EPA agrees that load-cycling 
operation appears to be an important 
factor; however, EPA concludes that the 
critical S&L assumption, that the units 
at NGS must operate at approximately 
55 percent capacity in order for the SCR 
to operate, was not sufficiently 
supported and was acknowledged by 
S&L to be an assumption based on a 
preliminary review of available low- 
load temperature control systems. EPA 
also notes that in the S&L revised 2013 
cost analysis, S&L included costs for hot 
water recirculation systems which 
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98 See page 1–2 of the Sargent and Lundy report 
prepared for SRP, dated January 2, 2014, included 
as Appendix U to the SRP comment letter in the 
docket for this rulemaking. 



99 See 77 FR 14604, 14608–14610 (March 12, 
2012) for a detailed discussion of the presumptive 
limits. 



100 See May 2012 Brattle Group document, page 
12 and page 17, in the docket for this rule. 



101 See EPA 2002 Multipollutant Strategies 
document, page 22, in the docket for this rule. 



102 See page 17 of the EarthJustice comment letter, 
in the docket for this rule. 



103 See Final BART FIP for Four Corners Power 
Plant an compliance dates under the BART 
Alternative at 77 FR 51620 at 51648 (August 24, 
2012) and Final Regional Haze FIP for Arizona 
(phase 1) at 77 FR 72512 at 72578 (December 5, 
2012). 



104 See section 169A of the CAA (sections 
169A(b)(2)(A) and (g)(4)). 



‘‘maintains SCR in operation at all plant 
operating loads’’ (emphasis added).98 



In summary, EPA is finalizing a BART 
Benchmark based on an emission limit 
for NGS of 0.055 lb/MMBtu on a rolling 
30–BOD basis. In determining the 
achievability of this limit, EPA has 
conducted an analysis that considers 
actual periods of startup, shutdown, and 
low-load cycling. Based on the 
understanding that S&L would design 
the SCR system at NGS to a design target 
of 0.03 lb/MMBtu, the BART limit of 
0.055 lb/MMBtu represents an adequate 
compliance margin to accommodate 
periods of startup, shutdown, and load- 
cycling operation. 



Comment: Presumptive Limit for NOX. 
Several commenters noted that with 



existing LNB/SOFA controls, NGS emits 
NOX at rates below the presumptive 
limit of 0.28 lb/MMBtu established by 
the EPA in the BART Guidelines. A 
commenter stated that to properly 
justify departure from the presumptive 
BART limit, EPA must evaluate the 
impacts of the presumptive BART limit 
in its five-factor analysis. 



Response: EPA disagrees with the 
comment that installation of LNB/SOFA 
at NGS should satisfy BART simply 
because it meets the presumptive limit 
for NOX of 0.28 lb/MMBtu in the BART 
Guidelines for tangential-fired boilers 
burning bituminous coal. Presumptive 
BART limits, and the corresponding 
technology upon which those limits are 
based, do not preclude states or EPA 
from setting limits that differ from those 
presumptions based on case-specific 
consideration of the relevant BART 
factors. The presumptive limits 
generally represent a minimum level of 
control for BART for various types of 
power plants, based on EPA’s 
assessment of the typical costs of 
controls and likely visibility benefits.99 
EPA further disagrees with the assertion 
that we did not evaluate the impacts of 
the presumptive BART limit in our five- 
factor analysis. The presumptive BART 
limit of 0.28 lb/MMBtu is based on the 
installation and operation of modern 
combustion controls. EPA evaluated 
LNB/SOFA (at a limit of 0.24 lb/MMBtu, 
which is each unit’s existing permitted 
NOX limit for operation with LNB/
SOFA) in the five-factor analysis on 
which our proposed rule was based. 
Please see our RTC for a detailed 
discussion. 



Comment: Install SCR within 3.5 
years. 



One commenter stated that the CAA 
requirement for BART to be installed 
‘‘as expeditiously as practicable’’ 
requires installation and full 
implementation of SCR on all three 
units at NGS within 3.5 years rather 
than five years. The commenter stated 
that EPA provided no site-specific 
factors at NGS that would require a 
longer-than-average installation time for 
SCR (particularly in light of the fact that 
it appears contractors in the region will 
not be overwhelmed). 



Response: EPA disagrees with the 
commenter that a 3.5-year compliance 
deadline for the installation of SCR 
would be practicable for NGS. EPA 
agrees that there are numerous sources 
of information, including EPA’s 
response to comments on its BART 
determination for SJGS, to suggest that 
on average, the time required to design 
and construct an SCR system can range 
from 37 to 43 months. The commenter 
also cites EPA documents suggesting 
that it generally takes 21 months to 
design, install, and test one SCR unit, 
and 35 months for SCR installation at 
power plants with multiple SCR units, 
and another publication that suggests 
that SCR can be installed in less than 
five years (i.e., document from The 
Brattle Group). Our RTC contains a 
detailed discussion of our conclusion 
that the Brattle Group estimate of 47 
months (nearly 4 years) applies to one 
unit, not multiple units at one 
facility.100 



In addition, although EPA cited one 
facility where the retrofit of seven units 
required 35 months, EPA also stated 
‘‘ideally, longer than 35 months would 
allow for all the retrofits to occur over 
a period of several years so that facility 
owners can properly plan outages and 
suppliers can properly plan for resource 
availability.’’ 101 



The commenter also states that ‘‘it 
appears contractors in the region will 
not be overwhelmed’’ to justify why 
installation time for SCR should not be 
longer than average.102 We note that 
‘‘installation time’’ is one part of 
compliance, and that EPA must also 
consider time for design, procurement, 
and permitting. We also note that the 
commenter did not provide any support 
for its statement that contractors in the 
region will not be overwhelmed. We 
note that several EGUs in the southwest 
have compliance dates for the 



installation of SCR around 2018.103 
Therefore, EPA anticipates that leading 
up to 2018, numerous coal-fired EGUs 
in the region will be retrofited with 
post-combustion controls. 



In taking action to finalize a BART 
Benchmark, EPA is retaining the five 
year compliance period as proposed. 
Because BART compliance at NGS 
involves the design, procurement, and 
installation of SCR on three units and 
upcoming ownership changes at NGS as 
discussed in our proposed rule, EPA is 
determining that a five-year BART 
compliance timeframe at NGS is as 
expeditious as practicable. This is 
within the range cited by the 
commenters and the facility operator 
(i.e., average of 21 to 47 months per 
unit, or 35 months to 67 months for 
multiple units at one facility) and is 
consistent with the CAA which requires 
BART compliance as expeditiously as 
practicable but no later than five years 
following the effective date of the final 
rule.104 



G. Comments on BART for PM 



Comment: Support/opposition for 
finding not to establish PM BART. 



Several commenters supported EPA’s 
statement in the Proposed Rule that 
‘‘[b]ecause emissions of PM are well 
controlled at NGS through federally 
enforceable limits, EPA is not proposing 
that it is ‘‘necessary or appropriate’’ 
under the TAR to determine BART for 
PM emissions at NGS.’’ 



Some commenters noted that 
implementation of the Mercury and Air 
Toxics Standards (MATS) in the near 
future will establish an additional 
federally enforceable limit for PM of 
0.03 lb/MMBtu. The commenters added 
that the BART Guidelines provide that 
one can generally rely on MACT 
standards for purposes of BART. 



In contrast, two commenters asserted 
that EPA was incorrect to determine that 
it need not evaluate BART for control of 
PM at NGS. The commenter asserts that 
the existing PM limit of 0.06 lb/MMBtu 
was not based on a BART analysis and 
does not reflect a well-controlled PM 
emission rate for a coal-fired EGU. 



One commenter asserted that the 
electrostatic precipitators (ESPs) at NGS 
do not represent the best system of 
control for PM. The commenter believes 
that EPA’s determination is inconsistent 
with recent BART and BACT 
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105 78 FR 8279 (February 5, 2013). 



106 EPA initially codified the requirements for 
NGS to meet an SO2 emission limit in an existing 
FIP for the State of Arizona. See 40 CFR 52.145. 
After promulgation of the TAR, EPA moved the 
NGS SO2 FIP to 40 CFR 49.5513 



107 See 40 CFR 51.308(e)(2); CAWCD v. EPA, 990 
F.2d 1531 (9th Cir. 1993); CEED v. EPA, 398 F.3d 
653 (D.C. Cir. 2005); UARG v. EPA, 471 F.3d 1333 
(D.C. Cir. 2006). 



108 See CAA section 169A(1)(a). 
109 See 79 FR 12944, 12950 (March 7, 2014). 



‘‘While it is true that the Regional Haze Rule and 
BART Guidelines do not contemplate unit 
retirements as a potential BART option, neither rule 
prohibits states or EPA from considering a 
shutdown as part of a BART determination if the 
strategy is proposed by the owner of a BART- 
eligible source.’’ 



determinations for coal-fired utility 
boilers that set emissions limits for PM 
of 0.015 lb/MMBtu or lower based on 
the use of fabric filter baghouses. The 
commenter concluded that EPA should 
revise its determination and complete a 
BART analysis for PM that includes 
evaluation of fabric filter baghouses. 



Response: EPA agrees with the 
comment that it is not necessary or 
appropriate to require BART for PM 
emissions from NGS at this time. As we 
stated in our proposed rule: ‘‘Emissions 
of PM and SO2 are controlled by hot- 
side electrostatic precipitators (HS– 
ESPs) and wet scrubbers, 
respectively.’’ 105 Because NGS will be 
required to comply with the PM 
emissions limits in the MATS rule, EPA 
continues to find that it is not necessary 
or appropriate at this time to promulgate 
a BART emission limit for PM from 
NGS. EPA is not determining that the 
existing PM emission limit for NGS is 
BART. Instead, it is EPA’s position that 
it is not necessary or appropriate under 
our discretionary authority under the 
TAR, promulgated at 40 CFR 49.11, to 
conduct a BART determination for PM 
emissions because they are currently 
well-controlled and will be further 
reduced by compliance with the 0.03 lb/ 
MMBtu emission limit in the MATS 
rule. 



One commenter asserted that EPA 
should require fabric filter baghouses as 
BART for PM. EPA cannot agree or 
disagree that baghouses would be 
required as BART for PM because, as 
described above, we have determined 
that it is not necessary or appropriate at 
this time to conduct a BART 
determination for PM at NGS. 



H. Comments on BART for SO2 



Comment: Support for finding that 
Reasonable Progress is met for SO2. 



Several commenters noted that EPA 
recognized in the Proposed Rule that the 
emission limits EPA established for SO2 
in 1991 were determined to achieve 
greater reasonable progress than would 
BART. Several commenters agreed that 
no additional emission limits or 
controls should be required as a result 
of BART for SO2 emissions. One 
commenter noted that the existing SO2 
limit at NGS is more stringent than the 
BART Guidelines’ presumptive SO2 
limit. 



Response: EPA agrees with these 
comments. As EPA stated in our 
proposal in February 2013, the SO2 
emissions limit established in EPA’s 
1991 SO2 FIP was determined to be 
better than BART under the visibility 
regulations addressing reasonably 



attributable visibility impairment. 
Specifically, EPA determined that 
promulgating a SO2 emission limit of 
0.10 lb/MMBtu on an annual average 
basis would result in greater cumulative 
SO2 emissions reductions and visibility 
improvement over time than would the 
SO2 BART limit that EPA had proposed 
for NGS. NGS installed a wet flue gas 
desulfurization system to reduce SO2 
emissions on each of its boilers in 1997– 
1999.106 



I. Comments on EPA’s BART Alternative 



Comment: Support for EPA’s 
authority for ‘‘better than BART.’’ 



Several commenters discussed and 
supported EPA’s policy and legal 
rationale for its discretion to approve 
‘‘better than BART’’ alternatives and to 
provide an extended period for 
implementation of such an alternative at 
NGS. One commenter also opined that 
the 5-year compliance period for BART 
that is defined in section 169A(g)(4) of 
the CAA applies by its terms only to: (1) 
SIPs, by providing that the BART 
compliance date shall be no later than 
‘‘five years after the date of approval of 
a plan revision under this section’’; and 
(2) FIPs promulgated under CAA section 
110(c), by providing that the BART 
compliance date under any such FIP 
shall be no later than ‘‘five years after 
. . . the date of promulgation of such 
a plan revision in the case of action by 
the Administrator under section 
110(c).’’ The commenter concluded that 
because the FIP for NGS is not 
promulgated under section 110(c) of the 
CAA, the 5-year timeframe for BART 
does not apply to NGS. 



Response: EPA agrees with the 
comment in support of our action to 
find that the TWG Alternative meets the 
framework established in our Proposed 
Rule. EPA agrees that we have the legal 
authority under the CAA and RHR to 
implement a ‘‘better than BART’’ 
alternative.107 EPA agrees that we have 
the authority under the CAA and the 
TAR to extend the compliance date that 
will apply to the ‘‘better than BART’’ 
alternative pursuant to CAA Section 
301(d)(4) and 40 CFR 49.11(a), as 
discussed in detail below. 



We also note that regardless of 
whether the commenter is correct that 
the CAA does not require compliance 
with the BART requirements within five 



years for sources subject to a FIP in 
Indian country, we consider five years 
to be a reasonable timeframe for the 
installation and operation of SCR at 
NGS. To the extent the commenter is 
correct that the timing provisions of 
section 169A(g)(4) are outside the scope 
of EPA’s action to implement a FIP in 
Indian country under section 301 and 
the TAR, this further supports EPA’s 
determination that extending the 
compliance deadline beyond 2018 for a 
BART alternative at NGS is appropriate. 



EPA also agrees with the comment 
that approving the TWG Alternative for 
NGS will not compromise the ultimate 
goal of the RHR based on progress 
toward eliminating human-caused 
visibility impairment in Class I areas by 
2064.108 The TWG Agreement provides 
that NGS will cease conventional coal- 
fired generation in 2044. Because the 
TWG Agreement included this 
provision, we are including a provision 
in the Final Rule that requires the 
operator of NGS to cease conventional 
coal-fired generation by December 22, 
2044.109 The TWG Agreement further 
states that the Navajo Nation may elect 
to operate NGS after December 22, 2044 
consistent with EPA approval. EPA is 
not including this provision in the 
regulatory requirements at 
§ 49.5513(j)(3)(iii); however, EPA 
expects that NGS would be substantially 
modified if the Navajo Nation were to 
elect to continue operation of the 
facility after NGS ceases conventional 
coal-fired generation in 2044, and that 
NGS would then need to meet all 
applicable regulatory and permitting 
requirements in existence at that time. 
In addition, any power generating units 
that may be built to replace NGS would 
also be subject to environmental review 
and air permitting requirements. 



Comment: General opposition to 
EPA’s ‘‘better than BART’’ 
determinations. 



One commenter stated that EPA may 
approve an alternative to BART only 
under certain limited circumstances, 
with the fundamental legal requirement 
being a demonstration that the 
alternative will ‘‘achieve greater 
reasonable progress toward natural 
visibility conditions’’ as supported by 
the clear weight of evidence. The 
commenter indicated that there are two 
ways EPA can make such a 
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110 In providing states with the flexibility to adopt 
alternative measures in lieu of BART, EPA assumed 
that under the BART alternative provisions, states 
would most likely adopt a trading program rather 
source specific BART controls. See, e.g., 40 CFR 
308(e) (a regional haze SIP must contain BART 
limits unless the State demonstrates that ‘‘an 
emissions trading program or other alternative will 



achieve greater reasonable progress. . .’’). The 
geographic distribution of emissions under a 
trading program is unlikely to be similar to that 
under source-specific BART. In contrast, the 
geographic distribution of emissions under a ‘‘better 
than BART’’ alternative that applies only to the 
BART source in question would be similar. 



111 70 FR 39136. 
112 Although the commenter argues that visibility 



modeling is required to demonstrate that the TWG 
Alternative makes greater reasonable progress, the 
commenter notes only in passing the second test set 
out in the regulations at 40 CFR 51.308(e)(3) 
governing situations where BART and a BART 
alternative will result in dissimilar distributions of 
emissions. In such situations, greater reasonable 
progress may be shown if visibility modeling shows 
that (i) visibility does not decline in any Class I 
area, and (ii) there is an overall improvement in 
visibility by comparing the average differences 
between BART and the alternative over all affected 
Class I areas. Even absent visibility modeling, it 
seems clear that the TWG Alternative, which 
requires NGS to reduce emissions from current 
levels, will not cause visibility to decline in any 
Class I area. Visibility modeling done by EPA in 
response to comments regarding the limited 
benefits of SO2 and PM reductions suggests that the 
TWG Alternative also passes the second half of this 
test. As explained in the RTC, EPA modeled the 
visibility impacts of TWG Alternatives A1, A2, and 
A3 (the operating scenarios that include reductions 
in alternative pollutants). See RTC for further 
discussion. This modeling shows that the 
cumulative visibility benefits of the TWG 



Alternative outweigh those associated with BART. 
Although we have not modeled the visibility 
impacts of Alternative B, compliance with the 
2009–2044 and 2009–2029 NOX Caps will require 
NGS to achieve emission reductions similar to those 
required under Alternative A1 because the 2009– 
2029 NOX Cap is based on emissions that would be 
expected to occur under Alternative A1 (closure of 
one unit in 2019) and the 2009–2044 NOX Cap 
applies to all alternatives under the TWG 
Alternative. 



113 40 CFR 51.308(e)(2)(iii). 
114 78 FR 8288. 



demonstration: (1) Showing that the 
distribution of emissions is substantially 
similar under BART and the alternative 
measure, and that the alternative 
measure provides greater emissions 
reductions; or (2) performing modeling 
to demonstrate that visibility does not 
decline in any affected Class I area and 
there is an overall improvement in 
visibility. The commenter stated that the 
EPA may not use the first prong of the 
above test because the TWG Alternative 
distributes emissions over time 
differently than BART. Because the 
TWG Alternative also results in 
reductions of SO2 and PM, the 
commenter states that the pollutants 
reduced are also distributed differently. 
The commenter added that a BART 
alternative must ensure that all 
necessary emission reductions occur in 
the first planning period, which ends in 
2018, and that any emission reductions 
resulting from the alternative measure 
must be surplus to reductions required 
under other provisions of the CAA. 



Response: EPA disagrees with the 
commenter’s statement that the TWG 
Alternative fails to demonstrate that it 
will ‘‘achieve greater reasonable 
progress toward natural visibility 
conditions.’’ As explained below, we 
disagree with the various comments 
underlying the argument that our 
framework for analyzing the TWG 
Alternative is flawed. 



EPA appropriately focused on a 
comparison of the emissions reductions 
from BART and the TWG Alternative, 
rather than using visibility modeling to 
compare the two approaches. As the 
commenter noted, EPA’s regulations 
provide a specific two-pronged test that 
may be used to demonstrate that a 
BART alternative achieves greater 
reasonable progress. In this rulemaking, 
EPA has applied the first prong of that 
test to demonstrate that the TWG 
Alternative provides for greater 
reasonable progress. The first prong of 
the test, set out in 40 CFR 51.308(e), 
states that if the distribution of 
emissions is not substantially different 
under BART and the alternative, and 
‘‘the alternative measure results in 
greater emission reductions,’’ the 
alternative may be deemed to achieve 
greater reasonable progress. Because 
both BART and the TWG Alternative 
apply to the same source the geographic 
distribution of emissions is similar.110 



EPA therefore applied this test to 
determine whether the TWG Alternative 
provided for greater reasonable progress, 
taking into account total NOX emissions 
over the 2009 to 2044 period from both 
BART and the TWG Alternative. 



The commenter argues, however, that 
the emissions must be temporally 
similar in order for this test to apply. 
When EPA added § 51.308(e)(3) to the 
regional haze regulations in 2005, 
however, we made clear that EPA 
intended this test to apply where the 
geographic distribution of emissions 
between the BART and an alternative 
were similar.111 This approach is 
reasonable, as visibility modeling is not 
needed to demonstrate that a greater 
reduction in emissions from a source 
will result in greater visibility benefits 
than a lesser reduction in emissions 
from the same source. Accordingly, to 
the extent that the regulations are not 
clear that the test applies where the 
geographic distribution of emissions is 
similar, our interpretation is a 
reasonable one. In concluding that this 
test is the appropriate one to apply, EPA 
is not ignoring the commenter’s 
argument that the TWG Alternative 
distributes emissions over time very 
differently than would BART, and that 
in the near term, visibility would 
improve more rapidly if EPA were to 
require the installation of BART 
controls sooner. It is not necessary to 
model the visibility impacts of the TWG 
Alternative and BART, however, to 
reach that conclusion.112 



EPA is accordingly determining that 
the provisions for retiring capacity and 
installing SCR under the TWG 
Alternative achieve a similar geographic 
distribution of emissions and that the 
appropriate test to apply is whether the 
alternative provides for greater 
emissions reductions than BART. In 
applying that test, EPA considers it 
reasonable to consider the cumulative 
emissions under BART and the BART 
alternative, rather than to simply 
compare annual emissions in some 
future year under the two scenarios. 
This approach provides a reasonable 
mechanism to give credit to NGS for its 
early reduction in NOX emissions from 
the installation of combustion controls. 



The commenter also objects to EPA’s 
decision to approve a BART alternative 
that will not be fully implemented by 
2018. EPA agrees that the regional haze 
rule requires BART alternatives to be 
fully implemented by states by 2018, the 
end of the first planning period for 
states that were required to submit 
regional haze plans.113 As noted in the 
Proposed Rule, given the deadline for 
the submittal of regional haze SIPs, 
EPA’s regulations accordingly built in 
an additional five years beyond the 
BART compliance date for the 
implementation of BART 
alternatives.114 



We note that in this action, although 
the TWG Alternative will not be fully 
implemented until 2044, NOX emissions 
from NGS have already declined from 
historical levels, and significant 
additional declines in emissions are 
expected in 2019 and again in 2030. 
Nonetheless, we acknowledge that we 
are looking forward to 2044 for full 
implementation of the TWG alternative, 
well beyond the 2018 date in the RHR. 
We explained the basis for our proposed 
decision to set the compliance period 
for the TWG Alternative in the 
Supplemental Proposal. EPA’s 
reasoning on this issue is grounded in 
CAA section 301 and the TAR. The TAR 
generally exempted Tribes from the 
CAA submittal deadlines that applied to 
States. EPA interprets the requirement 
in 40 CFR 51.308(e)(2)(iii) to constitute 
a reasonably severable RHR submittal 
deadline that applies to States but not 
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115 See 78 FR 8288, column 1, describing our 
proposed BART determination. See also 78 FR 
8289, section titled ‘‘Legal Rationale for Extending 
Compliance Schedule for Alternative Measures for 
NGS.’’ 



116 See page 22 of the EarthJustice comment letter 
dated January 3, 2014 (document 0367 in the docket 
for this rule). 



117 See document number 0372 in the docket for 
this rule. 



118 Id. page 21. 



119 See Proposed Rule at 78 FR 8289 (February 5, 
2013). 



120 See RTC and references therein. In 2011, NGS 
emitted 19,900 tons of NOX, in 2012, NGS emitted 
nearly 16,500 tons of NOX and in 2013, nearly 
17,500 tons of NOX. 



to Tribes. If the alternative measure is 
promulgated by the State, it must 
‘‘submit[s] an implementation plan 
containing the following plan elements 
and include[s] documentation for all 
required analyses: . . . (iii) A 
requirement that all necessary emission 
reductions take place during the period 
of the first long-term strategy for 
regional haze.’’ Therefore, it is a 
required ‘‘plan element’’ for a State-only 
required implementation plan 
submittal. See 40 CFR 51.308(b)(3) 
(requirements for States to submit long- 
term strategies). Because it is not 
mandatory for the Tribe to submit a 
long-term strategy, there is no 
mandatory requirement for the Tribe to 
ensure that all emissions reductions 
from a better than BART alternative 
occur within some deadline. 



This result is equitable as well as 
reasonable. States were required to 
submit SIPs in 2007, allowing 11 years 
for a ‘‘better than BART’’ alternative to 
be achieved in 2018. Because this is a 
FIP for a source in Indian country, and 
we are only now implementing the 
requirement in 2014, it is equitable to 
extend the compliance time as well. 
Please see the RTC for a more detailed 
discussion. 



In summary, EPA is determining that 
the TWG Alternative is ‘‘better than 
BART’’ based on achieving greater NOX 
emissions reductions over a similar 
geographic distribution, within the date 
of the goal specified in the RHR of 
achieving natural conditions in 2064. 
Given the requirement to cease 
conventional coal-fired generation at 
NGS in 2044, and with cumulative 
emissions over 2009 to 2044 being less 
than the BART Benchmark, the TWG 
Alternative satisfies the requirements of 
the RHR with respect to NOX BART as 
applied to Navajo Nation based on the 
TAR. 



Comment: EPA overestimated the 
BART Benchmark. 



Aside from its assertions that an 
approach using a BART Benchmark 
based on total emissions is not lawful 
under the CAA, one commenter (an 
organization representing itself and 
several other non-governmental 
organizations) stated that EPA’s 
assumptions in calculating a numerical 
value for the BART Benchmark 
included errors and improper credits. 
Specifically, the commenter asserted 
that: (1) EPA’s credit for the early 
installation of LNB/SOFA runs counter 
to the Regional Haze Rule, EPA’s 
longstanding policies, and EPA’s 
specific statements regarding the haze 
determination for NGS, (2) EPA’s 
proposal to delay BART due to the LNB/ 
SOFA credit creates a dangerous 



precedent that threatens to significantly 
undermine the regional haze program, 
(3) EPA made a number of errors in its 
calculations that all have the effect of 
artificially inflating the BART 
Benchmark. The specific errors 
purported by the commenter are 
outlined in more detail in the RTC. The 
commenter asserts that in total, 
assuming a final rule by July 1, 2014, 
their recommended revisions to the 
BART Benchmark would reduce the 
estimated emissions under BART during 
EPA’s chosen timeframe (2009–2044) by 
nearly 100,000 tons, a reduction of 
approximately 26 percent. The 
commenter asserted that if EPA persists 
in using the emission cap framework, 
EPA must correct the NOX cap to 
prevent alternatives from being 
compared to an artificially inflated 
estimate of total NOX emissions. 



Response: EPA disagrees with the 
assertion that we are delaying BART. As 
stated elsewhere in the RTC, as well as 
in our Proposed Rule and Supplemental 
Proposal, EPA did not propose to ‘‘delay 
BART.’’ EPA proposed to provide 
additional flexibility in the compliance 
timeframe for alternatives to BART.115 



The commenter alleges that ‘‘EPA’s 
claimed reliance on ‘‘early’’ LNB/SOFA 
as an excuse to avoid or delay what is 
legally required is misplaced and 
without foundation in the facts or 
law.’’ 116 The commenter cites three 
sources to support its assertion that the 
LNB/SOFA credit runs counter to the 
RHR and EPA’s long-standing policies: 
(1) Page 18 of a report written by 
Victoria Stamper (Stamper Report), 
which was commissioned by the 
commenter and submitted as part of its 
comments,117 (2) page 35728 of the July 
1, 1999 Regional Haze Rule, and (3) 
section IV.D.4.d of the BART 
Guidelines.118 EPA disagrees with these 
assertions. 



First, the commenter’s use of 
quotation marks around the word 
‘‘early’’ implies that the LNB/SOFA 
modifications were not, as a factual 
matter, installed early. However, EPA 
notes that in 2008, when the operator of 
NGS began discussions with EPA 
regarding the permitting requirements 
associated with the significant increase 
in carbon monoxide (CO) emissions that 



would result from the installation of 
LNB/SOFA, EPA had already begun our 
process for evaluating BART for NGS, 
but had not yet proposed a BART 
determination or put forth our ANPR. 
Therefore, no requirement existed that 
mandated the installation of LNB/SOFA 
at NGS. In addition, the operator of NGS 
was aware that a BART determination, 
that would likely involve but may not 
be limited to LNB/SOFA, was 
forthcoming. As noted in our Proposed 
Rule, the operator of NGS could have 
waited until the compliance date for 
BART to initiate any reductions in NOX 
emissions; however, the operator 
elected in 2008 to seek the necessary 
permit to install LNB/SOFA on one unit 
per year over 2009–2011.119 Thus, 
because the LNB/SOFA modifications 
were made in 2009–2011, NOX 
emissions from NGS declined from a 
high of over 35,000 tons in 2002 to less 
than 20,000 tons after 2011.120 Although 
some of the decline in total NOX 
emissions can be attributed to a 
decrease in capacity utilization (i.e., 
decline in heat input of approximately 
13 percent when comparing 2002 to 
2013), the dominant contributor to the 
decline in NOX emissions from NGS 
was from the installation of LNB/SOFA 
over 2009–2011. EPA considers these 
emission reductions to be real 
reductions that were not required (i.e., 
voluntary and surplus) and were 
achieved in advance of any actual 
requirement to reduce emissions (i.e., 
early). 



In addition, each of the three citations 
provided by the commenter does not 
support its assertions that our proposal 
to credit NGS for the early installation 
of LNB/SOFA runs counter to the 
Regional Haze Rule or EPA’s long- 
standing policies. These three citations 
merely address the appropriate baseline 
period to use in the five-factor BART 
analysis. Page 18 of the Stamper Report 
supports our use of 2001–2003 as the 
baseline period for our BART 
determination for NGS and cites to 64 
FR 35728 of the July 1, 1999 Regional 
Haze Rule that discusses EPA’s 
determination that the most appropriate 
baseline period would be over the 2001 
to 2004 timeframe. The baseline period 
is used for evaluating the costs and 
visibility benefits of controls. The 
Stamper Report also cites Section 
IV.D.4.d of the BART Guidelines at 40 
CFR Part 51 Appendix Y, that states 
baseline emissions should generally 
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121 See 78 FR 8284 (February 5, 2013). 
122 We note that in State of North Dakota v. EPA, 



the U.S. Court of Appeals for the Eighth Circuit 
vacated and remanded EPA’s promulgation of a FIP 
for Coal Creek Station because EPA did not 
consider the existing pollution control technologies 
in use at Coal Creek Station that were voluntarily 
installed after the baseline period. This document 
is included in the docket for this rule. 



123 See 78 FR 62511 (October 22, 2013). 
124 See 77 FR 51620 (August 24, 2012). 



represent a realistic depiction of 
anticipated emissions for the source 
based on actual emissions from a 
baseline period. 



The commenter also cited the 
discussion in our Proposed Rule under 
Factor 3, where we described, in 2008, 
how the early installation of LNB/SOFA 
would not prejudice the implementation 
of more effective controls for BART. As 
stated previously, we did not use the 
LNB/SOFA credit to justify a less 
stringent determination of BART for 
NGS. The commenter characterizes the 
credit as a shift in course from the 
agreements and understandings 
established in 2008 during the PSD 
permit process for the installation of 
LNB/SOFA. EPA disagrees. As stated in 
our Proposed Rule, citing the Ambient 
Air Quality Impact Report from the 2008 
Proposed PSD Permit, EPA stated that 
the early installation of LNB/SOFA 
systems would not affect the baselines 
for cost or visibility improvements, and 
therefore will not influence EPA’s 
determination of the NOX reductions 
required for BART.121 EPA’s BART 
analysis for NGS was consistent with 
this statement. As previously noted, 
EPA used the 2001–2003 period as the 
baseline for determining cost- 
effectiveness and visibility benefits of 
controls, and determined, based on our 
analysis of all five factors, that 
SCR+LNB/SOFA is an appropriate 
BART Benchmark for NGS. 



The commenter relies on EPA’s 
statements about the appropriate 
baseline period to support an assertion 
that in a BART analysis, EPA should not 
give consideration or credit for controls 
installed after the baseline period. As 
stated in section 5.0 of the RTC (section 
5.0), although we appropriately 
acknowledged the installation of LNB/
SOFA after the baseline period at NGS 
under Factor 3 (existing controls at the 
facility), our analysis of cost- 
effectiveness and anticipated visibility 
benefits appropriately compared 
SCR+LNB/SOFA against the 2001–2003 
baseline period.122 



EPA’s proposed credit for early 
installation of LNB/SOFA was not 
associated with our five-factor analysis 
or BART determination for NGS. Rather, 
EPA discussed the LNB/SOFA credit in 
our framework for evaluating 
alternatives to BART. Specifically, in 



discussing our framework for BART 
Alternatives, EPA calculated the 
cumulative NOX reductions achieved 
early because the operator of NGS 
elected to install LNB/SOFA on one unit 
per year over 2009–2011, instead of 
waiting for the compliance period for 
BART. In our Proposed Rule and 
Supplemental Proposal we used this 
value, the LNB/SOFA credit, when 
comparing BART Alternatives to BART. 
As discussed elsewhere in the RTC, 
EPA’s proposal to allow BART 
Alternatives to take credit for the early 
installation of LNB/SOFA at NGS is a 
reasonable use of our discretion under 
the TAR.123 



EPA disagrees with the assertion that 
this credit creates a dangerous 
precedent that threatens to significantly 
undermine the regional haze program. 
EPA notes that part of our rationale for 
the better than BART framework for 
NGS (including the credit for the early 
installation of LNB/SOFA and the 
adjusted compliance timeframe for 
BART Alternatives) was the potential 
impacts to numerous tribes that rely on 
NGS and/or CAP, as well as EPA’s 
regulations specifying that SIP submittal 
deadlines that apply to states do not 
apply to Tribes (or to EPA when 
implementing FIPs in Indian country). 
Further, EPA notes that the relationship 
between NGS and CAP is unique, the 
only other BART-eligible source in 
Indian country is the Four Corners 
Power Plant, and EPA has already 
completed the BART determination and 
FIP for this facility.124 



EPA also disagrees with the assertion 
that we overestimated the BART 
Benchmark and NOX Cap. The 
commenter argues that SCR can meet a 
lower emission limit than proposed by 
EPA and that EPA should have set a 
compliance date within 3.5 years. As 
discussed in Section 8.1 of the RTC, 
EPA disagrees that the BART 
Benchmark should be based on an 
emission limit of 0.040 lb/MMBtu and 
that compliance should be required in 
3.5 years. EPA is finalizing a BART 
Benchmark based on our determination 
requiring NGS to meet a limit of 0.055 
lb/MMBtu within five years of the 
effective date of the Final Rule. 
Therefore, EPA is not revising the BART 
Benchmark or NOX Cap to assume a 
limit of 0.040 lb/MMBtu or a shorter 
compliance time for BART. 



In addition, the commenter 
recommends that EPA use average heat 
input over the baseline period (i.e., over 
2001–2003) rather than the average over 
the pre-LNB/SOFA time period (i.e., 



average over 2001–2008) to calculate 
future emissions. The commenter notes 
that our calculations for cost- 
effectiveness use baseline heat input 
over 2001–2003 to calculate pre- and 
post-control emissions (approximately 
5,264 tons per year). The commenter 
asserts that this inconsistency is 
arbitrary. The commenter correctly 
notes that EPA used the average heat 
input over 2001–2008 (the pre-LNB/
SOFA time period) to estimate 
emissions over 2009–2019 that would 
have occurred if the operator of NGS 
had not installed LNB/SOFA early, and 
emissions over 2019 to 2044 under 
BART (5,345 tons per year). The average 
heat input over the baseline period of 
2001–2003 was 191,505,266 MMBtu, 
while the average heat input over 2001– 
2008 was 194,373,910 MMBtu. This is a 
difference of about 1.5 percent. EPA 
agrees that use of the same 2001–2003 
baseline heat input value for estimating 
pre- and post-control emission rates is 
appropriate and consistent with the 
RHR and BART Guidelines, particularly 
in light of the goal of understanding the 
effect of a given control technology on 
emissions (i.e., assume identical values 
for baseline and future heat input to 
isolate the impact of control 
technologies). However, this approach 
does not mean that an average from the 
three-year baseline period (2001–2003) 
is most appropriate for estimating future 
emissions in determining the BART 
Benchmark. EPA notes that the use of 
average heat input for 2001–2008 
includes the baseline period 
recommended by the commenters and 
provides a larger data set, and therefore 
a more robust average value for 
estimating future emissions. EPA 
considers the use of an average value 
based on three years to be less robust 
than an average value based on eight 
years of data for representing potential 
future operation; therefore, EPA is 
retaining our use of the average heat 
input over 2001–2008 for estimating 
emissions over 2009–2044. EPA further 
notes that emission caps in permit 
requirements are typically established 
based on the facility’s potential to emit 
(PTE) and would thus be calculated 
using maximum heat input values. The 
highest observed annual heat input 
value was 199,398,687 MMBtu and, if 
used in the NOX cap, would result in a 
significantly higher BART Benchmark. 



The commenter also argues that in 
calculating the NOX cap, EPA should 
use a value that reflects an annual 
average for post-control emission rates 
rather than a rate based on a 30-day 
average limit of 0.055 lb/MMBtu. The 
commenter reviewed daily data from 
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125 See Table 3 of our Supplemental Proposal at 
78 FR 62516 (October 22, 2013). 



126 See Table 3 of the report written by Nathan 
Miller and Raijit Sahu (Miller/Sahu Report) 
commissioned by the commenter and submitted 
with its comments. See document number 0370 in 
the docket for this rule. 



127 See tab titled ‘‘Outage Cycle’’ in the document 
titled ‘‘EPA Analysis of BART Alternatives’’ in 
document number 0004 in the docket for this rule. 



128 See document titled ‘‘EPA Analysis of BART 
Alternative.xlsx’’ in document 0004 in the docket 
for the rule. 



129 See Table 2 of the Supplemental Proposal (78 
FR 62515, October 22, 2013) and document number 
0191 titled ‘‘Supplemental Better than BART 
Alterntives.xlsx’’ in the docket for this rule. 



2000 to 2013 and calculated the ratio of 
the maximum 30-day average rate to the 
annual rate for each year and 
determined an average ratio of 1.135. 
Based on this ratio, the commenter 
recommended that the BART emission 
limit of 0.055 lb/MMBtu (on a rolling 
average of 30 boiler operating days) be 
reduced by a factor of 1.135 as an 
estimate of what the annual average 
post-control emission rate would be at 
NGS (i.e., 0.048 lb/MMBtu). EPA agrees 
that generally, emission rates averaged 
over an annual basis are lower than 
emission rates averaged over a 30-day 
basis. However, EPA did not propose 
setting a BART limit for NGS on an 
annual average basis and EPA did not 
receive any comments suggesting that 
we do so. Without an enforceable 
annual limit, EPA considers it 
inappropriate to assume a lower 
emission rate in our calculation of the 
NOX Cap. We note that the BART 
Guidelines require that BART limits for 
EGUs be set on a rolling average of 30 
boiler operating days. Therefore, 
although the BART Guidelines would 
not preclude establishing multiple 
emission limits over different averaging 
periods, the BART Guidelines do not 
require it. 



Separately, the commenter also 
asserts that EPA overestimated the 
2009–2044 NOX Cap. The commenter 
represents EPA’s NOX Cap as the 
scenario it calls ‘‘CAP–1’’ with a value 
of 494,899 tons. This value is consistent 
with the 2009–2044 NOX Cap EPA 
proposed in our Supplemental 
Proposal.125 The commenter asserts that 
this value is overestimated because (1) 
actual heat input data should be used to 
calculate the NOX Cap; and (2) the LNB/ 
SOFA could be installed in two 
years.126 EPA disagrees with these 
assertions. 



The commenter argues that for the 
period of 2009–2013, actual heat input 
data should be used to calculate the 
NOX Cap instead of the average heat 
input value over 2001–2008. EPA 
acknowledges that actual heat input 
data is available for the 2009–2013 
period; however, EPA considers using 
the average value to be appropriate, 
recognizing that years of lower than 
average capacity utilization will be 
balanced with years of higher than 
average capacity utilization at NGS. 



The commenter also asserts that LNB/ 
SOFA could have been required in two 



years, on a separate compliance 
timeframe than installation of SCR and 
that this should have been incorporated 
in our calculation of the NOX Cap. EPA 
is not aware of any BART determination 
that required combustion controls on a 
different schedule than post-combustion 
controls. Although the commenter 
correctly notes that LNB/SOFA was 
installed in three years (on one unit per 
year over 2009–2011), EPA notes that 
the operator began the permitting 
process in 2008 and installed the LNB/ 
SOFA during periods of major outage 
for each unit, which occurs at NGS 
every six years for each unit.127 EPA 
expects that it would not have been 
practicable to require installation of 
LNB/SOFA within two years following 
the final rule because, in order to 
accommodate one year for permitting, it 
would have required major outages on 
all three units in the same year. 
Therefore, EPA does not consider it 
practicable to assume the LNB/SOFA 
would or could have been installed on 
a separate track from the SCR. 



Although the commenter makes 
assertions related to purported 
overestimations of the BART 
Benchmark and the 2009–2044 NOX Cap 
separately, the commenter combines all 
of the assertions together to argue that 
the 2009–2044 NOX Cap should be 
373,029 tons (121,870 tons, or 25 
percent, lower than EPA’s proposed 
2009–2044 NOX Cap of 494,899 tons). 
As outlined above, EPA disagrees than 
any of the purported corrections 
suggested by the commenter are 
necessary or appropriate for projecting 
annual emissions to calculate the 2009– 
2044 NOX Cap. 



Comment: EPA double-counted the 
benefits of LNB/SOFA. 



One commenter asserted that EPA 
double-counted the benefits of the early 
installation of LNB/SOFA, stating that 
EPA calculated cumulative emissions 
for the BART alternatives including the 
benefits of early reductions, then 
subsequently applied a LNB/SOFA 
credit again to BART alternatives. 



Response: EPA disagrees with the 
assertion that we double-counted 
emission reductions associated with the 
early installation of LNB/SOFA. 



In our February 5, 2013 proposed 
rule, EPA calculated the value of the 
LNB/SOFA credit based on the 
difference between total emissions 
under the BART scenario where LNB/
SOFA is installed concurrently with 
SCR and the actual scenario when LNB/ 
SOFA was installed early. The value of 



this credit was then applied to total 
emissions over 2009–2044 under 
Alternative 1.128 Although our 
calculation of emissions under 
Alternative 1 did account for actual 
emissions with early installation of 
LNB/SOFA, and thus applying the LNB/ 
SOFA credit to the BART Alternative 
may appear to be double counting, it is 
not double-counting because the BART 
Alternatives were compared against a 
BART Benchmark that also accounted 
for actual emissions with early 
installation of LNB/SOFA. Thus, both 
the BART Benchmark and Alternative 1 
were calculated the same way (actual 
emissions accounting for early LNB/
SOFA installation), and the LNB/SOFA 
credit was only applied to Alternative 1. 
An example of double-counting would 
have been if EPA had applied the LNB/ 
SOFA credit to cumulative emissions 
over 2009–2044 under Alternative 1 and 
then compared that value to total 
emissions over the same period under 
BART assuming LNB/SOFA and SCR 
were installed concurrently. 



In our October 22, 2013 Supplemental 
Proposal, EPA approached the 
calculation from a different but 
equivalent perspective. The new 
calculation approach was used because 
it was more intuitive to apply and 
understand in the context of an 
enforceable cap on NOX emissions. In 
the Supplemental Proposal, the BART 
Benchmark was established as the total 
emissions over 2009–2044 that would 
have occurred if LNB/SOFA and SCR 
were installed concurrently, five years 
following the effective date of the final 
rule. Total emissions under BART 
Alternatives were then calculated using 
actual emissions beginning in 2009 (i.e., 
accounting for the early installation of 
LNB/SOFA) and projections for future 
emissions. Thus, in the methodology 
used in the Supplemental Proposal, the 
LNB/SOFA credit was applied to the 
BART Benchmark and NOX Cap, rather 
than to the TWG Alternative. This 
method is equivalent to the one used in 
the Proposed Rule but does not give the 
appearance of double-counting. In our 
Supplemental Proposal and supporting 
documents, EPA included calculations 
to show that these two methods are 
equivalent.129 The two methods are 
equivalent because what matters in the 
‘‘better than BART’’ context is the 
difference between total emissions 
under BART and total emissions under 
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the BART Alternative. Whether the 
LNB/SOFA credit is applied to BART or 
BART Alternatives will affect the 
absolute value of a total (e.g., using the 
numbers in Table 2 of the Supplemental 
Proposal, the LNB/SOFA credit 
represents a difference of 377,008 tons 
or 480,489 tons), but it does not affect 
the difference between BART and BART 
Alternatives. The method used in the 
Supplemental Proposal is more intuitive 
because BART and the BART 
Benchmark reflect total emissions over 
2009–2044 that would have occurred if 
LNB/SOFA were installed concurrently 
with SCR, and the BART Alternatives 
reflect actual emissions without further 
credit or modification. Because no 
credits or modifications are made to 
actual emissions under the BART 
Alternatives, this method is the more 
logical accounting methodology for 
determining compliance with the 2009– 
2044 NOX Cap. 



Comment: BART Alternatives would 
interfere with reasonable progress goals 
in other states. 



One commenter stated delaying the 
compliance date for BART will allow 
NGS to continue emitting pollutants in 
excess of the levels modeled by the 
WRAP and will interfere with the ability 
of Arizona, Utah, and Colorado to meet 
their reasonable progress goals for 2018. 



Response: The issue raised by the 
commenter is outside the scope of our 
rulemaking addressing the NOX BART 
requirements for NGS. Although 40 CFR 
51.308(d)(3) requires states to submit 
long-term strategies that are sufficient to 
ensure that the state has included all 
measures needed to achieve its share of 
emission reductions agreed to through 
the regional planning process, the 
Navajo Nation has not yet submitted a 
long-term regional haze strategy. In 
addition, EPA has not yet found it 
necessary or appropriate to address 
these requirements through a FIP. If 
EPA determines it is necessary or 
appropriate to do so, we will take 
appropriate action. 



Meanwhile, we note that for NGS, the 
WRAP assumed that NOX emissions in 
2018 would equal 10,611 tons per year. 
NOX emissions under the TWG 
Alternative, in turn, will range from 
approximately 13,000 to 15,000 tons per 
year following the closure of one unit 
(or equivalent curtailment) at the end of 
2019. We also note that the closure of 
one unit (or equivalent curtailment) by 
the end of 2019 would reduce not only 
NOX, but also emissions of SO2. Given 
the overall changes in emissions from 
the various regional haze actions since 
the WRAP made its projections, we will 
be better able to assess the need, if any, 
for further action once Arizona, Utah, 



and Colorado have prepared regional 
haze SIPs for the second planning 
period. 



J. Comments on the TWG Alternative 
and EPA’s Supplemental Proposal 



Comment: Opposition to TWG 
Alternative because it is premised on 
SCR as BART. 



One commenter argued that the 2009– 
2044 NOX Cap used for the TWG 
Alternative is unduly and arbitrarily 
stringent because it is based on a limit 
of 0.055 lb/MMBtu, which the 
commenter believes is too stringent 
because (1) EPA should not have 
determined that SCR is BART and (2) 
even if SCR were the appropriate basis 
for BART, 0.055 lb/MMBtu is not 
achievable. The commenter stated that 
because Arizona agricultural users will 
phase out their use of CAP Ag Pool 
water by December 2030 pursuant to the 
2004 Arizona Water Settlement Act 
(AWSA), capital costs that are collected 
in advance of SCR operation will be 
imposed on NIA users in exchange for 
no benefit. The commenter asserted that 
if EPA finalizes either of the ‘‘better 
than BART’’ alternatives without 
modification, it would be arbitrarily and 
capriciously apportioning compliance 
costs to NIA water users for which they 
are not responsible. Given EPA’s 
acknowledgment of the compliance 
flexibility that exists with respect to the 
TAR, the commenter believes that the 
failure to consider potential ‘‘better than 
BART’’ alternatives that would afford 
compliance flexibility to all NGS 
stakeholders on an evenhanded basis 
constitutes an abuse of discretion on the 
part of EPA. 



Response: EPA disagrees with the 
assertion that the TWG Alternative is 
unduly and arbitrarily stringent because 
it is based on a BART limit of 0.055 lb/ 
MMBtu. We consider the limit of 0.055 
lb/MMBtu to appropriate for 
establishing the BART Benchmark for 
NGS. EPA addressed specific comments 
related to the BART limit in section 8.1 
of the RTC. We also note that the TWG 
Alternative was developed as an 
agreement between diverse 
stakeholders, including SRP, the 
operator of NGS on behalf of itself and 
other co-owners, and the CAWCD. 
Although both entities submitted 
comments in opposition to the proposed 
BART limit of 0.055 lb/MMBtu, both 
parties signed the TWG Agreement that 
establishes the NOX Cap based on the 
proposed BART limit of 0.055 lb/
MMBtu. 



The commenters indicate that their 
access to CAP Ag Pool water is expected 
to end in 2030, and assert that the 
timeframes for compliance with the 



limit of 0.07 lb/MMBtu in 2030 would 
necessitate water rate increases prior to 
2030. The commenter asserts that it is 
arbitrary and capricious for NIA water 
users to pay a few years of higher CAP 
water rates for controls that will not be 
operational until after their access to the 
CAP Ag Pool expires. EPA notes that the 
direct impact of compliance with the 
limit of 0.07 lb/MMBtu in 2030 under 
the TWG Agreement, presumably with 
installation and operation of SCR, 
would be on the cost of electricity 
generation. Increasing water rates are 
indirect impacts that result from the 
relationship between NGS and CAP. 
EPA does not set or determine water 
rates charged by CAWCD to the CAP Ag 
Pool or any other classes of CAP 
customers. EPA’s proposed and final 
approval of requirements consistent 
with the TWG Agreement as a ‘‘better 
than BART’’ alternative is based on our 
review of the anticipated emission 
reductions associated with the TWG 
Alternative compared to BART. 
Although EPA, DOI, and DOE have 
committed to work together on many 
issues related to NGS, including funding 
for the federal portion of capital 
improvements at NGS, EPA does not 
determine how controls would be 
financed and how and when electricity 
or water rates would be adjusted to 
recover costs. 



Comment: TWG Alternative does not 
fully meet EPA’s obligations to the Gila 
River Indian Community. 



The Gila River Indian Community 
said that even though it fully supports 
the TWG Alternative, it is concerned 
that EPA has not met its obligations to 
the Community because of the 
significant costs on NGS and associated 
impacts on the Community. Rather, the 
commenter views the TWG Alternative 
as the first step in a process that will 
limit the impacts on the Community 
because only under the TWG 
Alternative will key U.S. commitments 
contained in the TWG Agreement be 
realized. Specifically, under the TWG 
Agreement, and as outlined by the 
commenter, DOI will work with the 
Community and other tribes in the area 
around NGS, to evaluate the actual 
impacts the regulatory requirements 
will have on NGS over time. The 
commenter specifically referred to the 
U.S. commitment to allocate $10 million 
annually for 10 years starting in 2020, 
from the Reclamation Water Settlements 
Fund to reduce impacts to the 
Development Fund. 



Response: EPA acknowledges the 
comment and is aware that costs 
associated with implementing the TWG 
Alternative will have implications for 
numerous Tribes, including the Gila 
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130 See RTC and references therein. 



River Indian Community. EPA is 
committed to continuing to work with 
the Department of the Interior and the 
Department of Energy in the Interagency 
Working Group on NGS, as laid out in 
the Joint Statement signed in January 
2013 by the heads of the three agencies, 
to work with tribes to address long-term 
issues related to NGS. The provisions in 
the TWG Agreement that are not related 
to EPA’s authority to evaluate BART or 
a ‘‘better than BART’’ alternative, 
however, are beyond the scope of this 
rulemaking. 



Comment: TWG Alternative is vague 
and unenforceable. 



One commenter stated that a BART 
determination must include clear 
requirements for emissions reductions 
and a clear timeline for those 
reductions, to ensure continuing 
visibility improvements in Class I areas. 
The commenter indicated that without 
specific emission limits and/or 
commitments to retire specific amounts 
of capacity from specific units, as of a 
date certain, it is impossible to calculate 
the visibility improvements that will 
result from the TWG Alternative, 
particularly TWG Alternatives A3 and 
B, and it will be impossible for 
individuals or EPA to assess whether 
NGS is on track to meet the emission 
reductions necessary to ensure 
reasonable progress toward natural 
visibility in affected Class I areas. 



Response: EPA disagrees with the 
assertion that the TWG Alternative is 
vague and unenforceable. EPA 
acknowledges that the TWG Alternative 
provides flexibility in a manner that 
appears complex. This complexity is a 
result of the role future ownership 
outcomes will have in determining the 
most reasonable compliance options in 
the future. Once the ownership issues 
are resolved, the scope of options under 
the TWG Alternative narrows. Although 
some flexibility still remains in the 
TWG Alternative, particularly under 
TWG Alternative B, the options for 
future operation of NGS are bounded by 
the limitations provided by the 2009– 
2044 and 2009–2029 NOX Caps. 



Contrary to the assertions by 
commenters, EPA included proposed 
regulatory language in our 
Supplemental Proposal that provided 
specific and enforceable timelines for 
achieving emission reductions under 
the TWG Alternative. The proposed 
language under 40 CFR 49.5513(j)(3)(i), 
‘‘Operating Scenarios to Comply with 
2009–2044 NOX Cap,’’ defines the 
timeframes and requirements under 
TWG Alternatives A1, A2, A3, and B, all 
of which must be implemented in a 
manner that ensures total NOX 
emissions over 2009–2044 remain below 



the 2009–2044 NOX Cap. Specifically, 
§ 49.5513(j)(3)(i)(A) defines Alternative 
A1, and specifies the following 
requirements: (1) By December 31, 2019, 
the owner/operator shall permanently 
cease operation of one coal-fired unit 
and (2) by December 31, 2030, the 
owner/operator shall comply with a 
NOX emission limit of 0.07 lb/MMBtu 
on each of the two remaining coal-fired 
units. Alternative A1 is the simplest of 
the possible operating scenarios under 
the TWG Alternative and 
§ 49.5513(j)(3)(ii)(A) specifies that 
Alternative A1 applies under three 
potential future ownership possibilities. 



TWG Alternative A2 is defined in 
§ 49.5513(j)(3)(i)(B) and requires (1) by 
December 31, 2019, the owner/operator 
shall permanently cease operation of 
one coal-fired unit, and (2) by December 
31, 2019, the owner/operator may elect 
to increase net generating capacity of 
the remaining two coal-fired units by a 
combined total of no more than 189 
MW. The actual increase in net 
generating capacity shall be limited to 
the sum of 19 MW and the ownership 
interest, in net MW capacity of up to 
170 MW, purchased by the Navajo 
Nation by December 31, 2019. The 
owner/operator shall ensure that any 
increase in the net generating capacity 
is in compliance with all pre- 
construction permitting requirements, 
as applicable, and (3) by December 31, 
2030, the owner/operator shall comply 
with a NOX emission limit of 0.07 lb/
MMBtu on each of the two remaining 
coal-fired units. The future ownership 
possibilities that would trigger 
Alternative A2 are defined in 
§ 49.5513(j)(3)(ii)(B). 



TWG Alternative A3 is defined in 
§ 49.5513(j)(3)(i)(C) and requires (1) by 
December 31, 2019, the owner/operator 
shall reduce net generating capacity of 
NGS by no less than 561 MW. The 
actual reduction in net generating 
capacity of NGS shall be determined by 
the difference between 731 MW and the 
ownership interest, in net MW capacity 
of up to 170 MW, purchased by the 
Navajo Nation by December 31, 2019, 
and (2) by December 31, 2030, the 
owner/operator shall comply with a 
NOX emission limit of 0.07 lb/MMBtu 
on two units. The future ownership 
possibilities that would trigger 
Alternative A2 are defined in 
§ 49.5513(j)(3)(ii)(C). 



TWG Alternative B is defined in 
§ 49.5513(j)(3)(i)(D) and requires that in 
addition to the 2009–2044 NOX Cap, the 
owner/operator shall ensure compliance 
with the 2009–2029 NOX Cap. The 
2009–2044 NOX Cap is defined in 
§ 49.5513(j)(2)(ii) as no more than 
494,899 tons of NOX, and the 2009–2029 



NOX Cap is defined in § 49.5513(j)(2)(i) 
as no more than 416,865 tons of NOX. 
The 2009–2029 NOX Cap is based on 
closure of one unit by December 31, 
2019 and the 2009–2044 NOX Cap is 
based on compliance with the BART 
emission limit of 0.055 lb/MMBtu by 
July 1, 2019. The future ownership 
possibilities that would trigger 
Alternative B are defined in 
§ 49.5513(j)(3)(ii)(D). As described in 
§ 49.5513(j)(4)(iv), if TWG Alternative B 
is triggered, the owner/operator must 
submit annual Emission Reduction 
Plans that contain the anticipated year- 
by-year emissions to ensure compliance 
with the 2009–2029 and 2009–2044 
NOX Caps. 



The commenter asserts that under the 
scenario of reduced capacity (three units 
remain open, i.e., TWG Alternative A3), 
EPA ignored other possible outcomes 
and simplistically assumed that two 
units would continue to operate at full 
capacity with SCR and the unit whose 
operation is curtailed would operate 
only with LNB/SOFA. The commenter 
asserts that there is no guarantee that 
the operator will choose to comply with 
TWG Alternative A3 in this manner. 
Although this specific arrangement 
under TWG Alternative A3 is not 
required, EPA disagrees that nothing 
compels the operator to comply with 
this operating scenario in a manner that 
reduces emissions comparably with the 
assumption that two units would 
operate at full capacity with SCR and 
the unit that is curtailed would operate 
with LNB/SOFA. EPA notes that under 
TWG Alternative A3, as well as all other 
TWG Alternatives, the owner/operator 
must operate the units at NGS so that 
total emissions remain below the 2009– 
2044 NOX Cap (as well as the 2009– 
2029 NOX Cap under Alternative B). For 
example, under TWG Alternative A3, if 
the operator chose to curtail all three 
units by a total of 561 MW equally and 
comply with a limit of 0.07 lb/MMBtu 
on two units and 0.24 lb/MMBtu on one 
unit, total emissions over 2009–2044 are 
not likely to comply with the 2009–2044 
NOX Cap.130 Thus, the operator would 
be prohibited from operating in this 
manner and would need to, for example, 
significantly curtail operations to reduce 
emissions further, or risk violating the 
FIP. 



As noted in our Supplemental 
Proposal, EPA estimated total NOX 
emissions over 2009–2044 for TWG 
Alternatives A1, A2, and A3 to provide 
assurance that the owner/operator could 
reasonably meet the 2009–2044 NOX 
Cap under the specific terms of those 
alternatives. EPA does not need to 
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131 The combination of the 2009–2044 and 2009– 
2029 NOX Caps under TWG Alternative B means 
that if NGS exceeds the 2009–2029 NOX Cap prior 
to 2029 it must cease operation, but the operator 
may re-start operation after 2030 as long as 
cumulative emissions have not yet exceeded the 
2009–2044 NOX Cap. 



132 See EarthJustice letter, page 10, footnote 25. 
133 See Supplemental Proposal, 78 FR 62513, 



footnote 21 (October 22, 2013). 



134 40 CFR 51.308(d). 
135 See Footnote 60 in the Proposed Rule, 78 FR 



8290 (February 5, 2013). 



determine that all operating possibilities 
that are consistent with the 
requirements of TWG Alternative A1, 
A2, and A3 would also meet the 2009– 
2044 NOX Cap. The regulatory 
requirements EPA is finalizing for the 
TWG Alternative provide specific dates 
on which the owner/operator must close 
a unit, curtail operations, and meet 
emission limits. While there is some 
flexibility in how emissions might be 
curtailed under TWG Alternative A3, 
the 2009–2044 NOX Cap ensures that 
the operator does not implement a 
strategy that results in substantially 
more emissions than would be achieved 
by installing SCR on the two units that 
are operated at full capacity and 
curtailing operations on the unit that 
was not retrofit with SCR. 



The commenter asserts that there are 
an infinite number of ways the operator 
could comply with the 2009–2029 and 
2009–2044 NOX Caps under TWG 
Alternative B. The commenter further 
states that the two possibilities EPA 
considered in our Supplemental 
Proposal are not likely to be the 
outcomes under TWG Alternative B. 
EPA agrees that TWG Alternative B 
provides more flexibility than TWG 
Alternative A. However, EPA disagrees 
that TWG Alternative B is so open- 
ended that it would not be enforceable 
or result in emission reductions at NGS. 
We note that the 2009–2029 NOX Cap 
was calculated based on the closure of 
one unit with no additional increase in 
capacity (i.e., equivalent to emissions 
under TWG Alternative A1). Thus, the 
operator cannot maintain the status quo 
(operation of all three units at full 
capacity at a limit of 0.24 lb/MMBtu) 
and meet the 2009–2029 NOX Cap. We 
recognize that several commenters are 
concerned about the flexibility under 
TWG Alternative B. However, as 
discussed further in the RTC, we note 
that the range of possible operating 
choices for TWG Alternative B is 
substantially constrained by the 
requirement to comply with the 2009– 
2029 and 2009–2044 NOX Caps. 



Although we disagree with 
commenters that the TWG Alternative is 
vague and unenforceable, in response to 
the concerns expressed by these 
commenters, to provide additional 
assurance that cumulative emissions of 
NOX from NGS under the TWG 
Alternative will not exceed the BART 
Benchmark, EPA is adding the following 
provisions to the Final Rule. Under all 
Alternatives, if cumulative emissions of 
NOX from NGS exceed the 2009–2044 
NOX Cap prior to 2044, the operator of 
NGS must permanently cease operation 
of NGS. In addition, under Alternative 
B, if cumulative emissions of NOX 



exceed the 2009–2029 NOX Cap prior to 
2029, the operator of NGS must 
temporarily cease operation of all units 
at NGS.131 



One commenter asserted that EPA 
was incorrect to claim that the TWG 
Alternative would absolve NGS of 
obligations related to a Reasonably 
Attributable Visibility Impairment 
(RAVI) finding that may be made for 
NGS.132 EPA disagrees that we claimed 
that the TWG Alternative would absolve 
NGS of obligations related to RAVI. The 
commenter cited to footnote 21 in our 
Supplemental Proposal.133 In that 
footnote, we acknowledged that the 
TWG had intended their alternative to 
satisfy both the ‘‘better than BART’’ 
requirements of the RHR as well as any 
requirements of the RAVI program. Our 
footnote merely noted that there was no 
outstanding petition to certify 
impairment from NGS at any Class I 
area and outlined the process and 
requirements for triggering a BART 
determination under RAVI. Although 
we stated that a BART determination 
under RAVI would likely be the same as 
a BART determination under regional 
haze (i.e., an analysis of the five factors 
listed in the CAA), EPA did not make 
any conclusions or absolve NGS of any 
obligations related to RAVI because 
there is currently no action before EPA 
to make an attribution finding related to 
NGS. 



EPA is finalizing the requirements of 
the TWG Alternative, consistent with 
Appendix B of the TWG Agreement, 
which require, among other things, 
emission reductions in 2019 and 2030. 
EPA is also adding as an enforceable 
requirement, the commitment from the 
TWG Agreement to cease conventional 
coal-fired electricity generation at NGS 
by 2044. EPA considers these 
timeframes to be consistent with the 
stated goal of section 169A of the CAA. 
EPA has addressed comments regarding 
consistency with EPA’s regulations, 
including the RHR and the TAR, in 
section 8.5 of the RTC. 



Comment: Additional concerns with 
TWG Alternative. 



The Hopi Tribe indicated that it has 
serious concerns with the proposed 
TWG Alternative for several reasons, 
including because the TWG Alternative 
does not specify the technology, i.e., 



either SCR or an equivalent that will be 
used to achieve the same level of NOX 
reductions as the BART proposal. The 
commenter states the TWG Alternative 
is ambiguous because both scenarios are 
vague and do not include the same level 
of assurance that the NOX reductions 
will be the same as under the BART 
proposal. Also, because the time NGS 
would be permitted to operate without 
SCR (or equivalent alternative) would be 
adjusted under the TWG Alternative, 
the commenter believes the TWG 
Alternative jeopardizes the goal of the 
CAA and the purpose of this regulation. 



Response: Our proposed BART 
determination did not specify what 
technology must be used because BART 
is defined as an emission limit that 
represents the level of control 
representing BART, not a particular 
technology. Thus, our Proposed Rule 
and the Supplemental Proposal both 
imposed emission limits for NOX. The 
limits for BART (0.055 lb/MMBtu) and 
the TWG Alternative (0.07 lb/MMBtu) 
are based on what is achievable using a 
specific technology. Both limits are 
achievable with SCR, but the operator 
may consider using newer technologies, 
if available, as long as each unit 
complies with its applicable emission 
limit by its compliance date. The 
commenter also noted that the extended 
period for compliance under the TWG 
Alternative may jeopardize the goal of 
the CAA and the purpose of the RHR. 
Under section 169A of the CAA and the 
RHR, the goal of restoring visibility in 
Class I areas to natural conditions is set 
for 2064.134 



Comment: ‘‘Arbitrary’’ 2044 end date. 
One commenter stated that the 2009– 



2044 period analyzed for the TWG 
Alternative is arbitrary because it is 
quite likely that one or more NGS units 
will operate beyond that time frame. 
The commenter asserted that if NGS 
units continue to operate for even 3 
additional years, until 2047, the TWG 
Alternative permits outcomes that will 
result in greater total NOX emissions 
than the 2009–2044 NOX Cap. 



Response: EPA disagrees with the 
comment that the 2044 end date for the 
NOX Cap is arbitrary. EPA used 2044 as 
the end date in our calculations of the 
BART Benchmark. We selected 2009– 
2044 as most appropriate because it 
includes the early installation dates for 
LNB/SOFA and extends until the 
anticipated 2044 termination date of the 
renewed site lease that was approved by 
the Navajo Nation.135 Under the TWG 
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136 See Section VII.F of the TWG Agreement (page 
14). 137 Miller/Sahu Report, Table 2 at p. 7. 



138 See Exhibit 2 to the Miller/Sahu report and 
RTC and references therein. 



139 See RTC and references therein. 
140 Id. 



Agreement signed by six entities 
including the Navajo Nation and SRP, 
the NGS Co-Tenants shall cease their 
operation of conventional coal-fired 
generating at NGS no later than 
December 22, 2044. At its election, 
consistent with the Lease Amendment, 
the Navajo Nation may continue plant 
operations at NGS after December 22, 
2044 consistent with EPA approval.136 
Thus, the Navajo Nation may seek to 
operate NGS after 2044, however, EPA 
expects that operation of NGS after the 
owners cease conventional coal-fired 
generation would involve substantial 
modification to NGS and NGS would be 
required to meet all applicable 
regulatory and permitting requirements 
in existence at that time. To make this 
end date federally-enforceable, EPA is 
adding it as a requirement to the 
regulatory language in today’s final 
action. EPA is adding the regulatory 
language in the Final Rule under 40 CFR 
49.5513(j)(3)(iii) stating that by 
December 22, 2044, the owner/operator 
shall permanently cease operation of all 
coal-fired units at NGS. At its election, 
the Navajo Nation may continue plant 
operation at NGS after December 22, 
2044, consistent with EPA approval 
under the New Source Review program. 



Comment: Emissions under the TWG 
Alternative. 



One commenter stated that neither 
EPA nor TWG have provided a 
comprehensive technical analysis of the 
emissions that are possible under the 
TWG Alternative. The commenter 
asserted that it is EPA’s responsibility to 
provide an administrative record that 
contains comprehensive modeling and 
analysis for any BART proposal, but 
EPA left this critical component of the 
alternatives analysis undone. 



The commenter provided its own 
calculations of emissions under TWG 
Alternative A and B and compared 
those estimates with its own calculation 
of a NOX Cap and BART Benchmark, 
and concluded that cumulative 
emissions from possible scenarios under 
the TWG Alternative are not lower than 
its NOX Cap or BART Benchmark. 



Response: EPA disagrees with the 
comment that we have failed to provide 
a comprehensive technical analysis of 
the TWG Alternative. We also disagree 
with the assertion that our 
administrative record for this 
rulemaking is incomplete. As stated 
elsewhere in the RTC, EPA’s analysis of 
the TWG Alternative is consistent with 
the required analyses for alternatives to 
BART outlined in the RHR. 



The comment relies on a report 
prepared by Nathan Miller and Ranijit 
Sahu (Miller/Sahu) for the commenter 
contending that EPA’s evaluation of the 
TWG Alternative is incorrect. But the 
report changes the central inputs 
underlying our calculations for BART 
and the TWG Alternative. The specific 
technical reasons that we disagree with 
the inputs that Miller/Sahu changed 
(e.g., NOX emissions limit achievable 
with SCR, heat input values from 
baseline period, annual vs. 30-day 
emission rates) are explained in detail 
in section 8.5 of the RTC. 



Table 2 in the Miller/Sahu report 
depicts BART–1 as ‘‘EPA BART (No 
Corrections),’’ showing a value of 
379,152 tons of cumulative NOX 
emissions over 2009–2044 that is 
nowhere traceable to EPA’s 
documents.137 The Miller/Sahu report 
then makes several ‘‘corrections’’ to 
reach a value of 280,554 tons of NOX 
emissions. EPA has explained in detail 
why we disagree with each of the 
Miller/Sahu ‘‘corrections’’ in section 8.5 
of the RTC and references therein. For 
the reasons set forth in section 8.5, we 
also continue to disagree that our 
calculation of the BART Benchmark or 
the NOX Cap has relied on any incorrect 
inputs. 



Because we disagree with the 
‘‘corrections’’ and the values presented 
in the Miller/Sahu report, we also 
disagree with the conclusions of Miller/ 
Sahu that the TWG Alternative fails to 
satisfy our requirements for 
demonstrating an alternative is ‘‘better 
than BART’’. The commenter cannot 
change the fact that its alternative 
preferences on the inputs for calculating 
BART are just preferences by simply 
calling them ‘‘corrections.’’ 



Comment: Visibility modeling under 
the TWG Alternative. 



One commenter stated that the TWG 
Alternative distributes emissions over 
time very differently than BART: While 
BART would require NOX reductions 
within 5 years, the bulk of the 
reductions in the TWG Alternative 
might not come until the end of the 
2009–2044 period. The commenter 
stated that the additional analysis and 
modeling it conducted reveals that the 
TWG Alternative is likely substantially 
worse than BART. 



Response: As discussed elsewhere in 
this document, because emission 
reductions achieved under the TWG 
Alternative will have the same 
geographic distribution as emission 
reductions under BART, EPA disagrees 
that visibility modeling is required for 
our evaluation of the TWG Alternative. 



We note that the commenter provided 
its own visibility modeling and EPA 
disagrees with methodologies used and 
conclusions drawn by the commenter. 



The Miller/Sahu Report compared 
anticipated visibility impacts from the 
TWG Alternative against the anticipated 
visibility impacts based on its own 
preferences for the NOX Cap and BART 
Benchmark. Although the commenter 
asserts that its analysis shows that 
visibility under the TWG Alternative is 
substantially worse than under its 
preferences for the BART Benchmark 
and NOX Cap, their analysis also shows 
that when the TWG Alternative is 
compared to the BART Benchmark and 
NOX Cap as proposed by EPA, the TWG 
Alternative scenarios it explored that 
meet the 2009–2044 and 2009–2029 
NOX Caps (as applicable) generally 
result in lower or comparable visibility 
impacts as BART.138 



EPA conducted visibility modeling to 
compare TWG Alternatives A1, A2, and 
A3 in 2019 and 2030 against the BART 
Benchmark.139 As indicated by 
commenters, other possibilities exist 
beyond the scenarios for the TWG 
Alternatives we considered explicitly in 
our Supplemental Proposal. EPA has 
stated elsewhere that we need not 
consider potential emissions under all 
possible scenarios in setting the NOX 
Cap, but must verify that NGS can 
reasonably be expected to comply with 
2009–2044 NOX Cap under the various 
constraints imposed under the TWG 
Alternatives (i.e., closure, curtailment, 
and a secondary 2009–2029 NOX cap). 
However, EPA explored two other 
possibilities under TWG Alternative A3 
that included reducing capacity on all 
three units equally or reducing capacity 
on two units and installing SCR on the 
two units that operate at reduced 
capacity.140 EPA did not include those 
two additional possibilities under TWG 
Alternative A3 in our visibility 
modeling analysis because those 
scenarios do not reduce emissions 
sufficiently to meet the 2009–2044 NOX 
Cap. 



Our visibility modeling of the TWG 
Alternatives compared to our proposed 
BART determination shows that, as 
expected, during the approximate 10- 
year period between 2019 and 2030, the 
visibility impacts of NGS under the 
TWG Alternatives are higher than the 
visibility impacts of NGS under BART. 
After 2030, when NGS achieves 
additional emission reductions through 
compliance with a limit of 0.07 lb/
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141 EPA expects that if the Navajo Nation elects 
to operate NGS after the owners have ceased 
conventional coal-fired generation, this would 
likely involve substantial modifications to NGS and 
NGS would be subject to all applicable regulatory 
and permitting requirements in existence at that 
time. 



MMBtu on two units, our modeling 
indicates that the visibility impacts 
under the TWG Alternatives are 
comparable to or lower than visibility 
impacts under BART (see RTC for 
further detail). These results are not 
surprising and mirror the comparative 
reduction in NOX emissions under the 
TWG Alternatives and the BART 
Benchmark over time, showing greater 
overall visibility improvement under 
the TWG Alternative than under the 
BART Benchmark. 



As noted elsewhere in the RTC, EPA 
is including as part of the TWG 
Alternative, in the regulatory language 
in the Final Rule, a provision consistent 
with the TWG Agreement that the 
operator of NGS permanently cease 
conventional coal-fired generation by 
the end of 2044. Thus, under the TWG 
Alternative, the visibility impact of NGS 
is likely to be zero or near zero in 2045 
and thereafter.141 Under BART, there 
would be no commitment or enforceable 
requirement to close after 2044, 
therefore, visibility impacts of NGS at 
all 11 Class I areas would be expected 
to continue in 2045 and thereafter. 



Comment: Economic Impacts of the 
TWG Alternative. 



The Hopi Tribe expressed concern 
that EPA did not assess the potential 
economic impacts of the TWG 
Alternative to the Hopi Tribe. The 
commenter opined that EPA recognized 
the significance of NGS to the Hopi 
Tribe in its analysis under Factor 2. 
Because the TWG Alternative includes 
closure of at least one unit in 2019, and 
EPA did not address the potential 
economic impacts of partial closure of 
NGS on the Hopi Tribe, the commenter 
contended that the Agency has not 
complied with the RHR and BART 
Guidelines. The Hopi Tribe noted that 
in the event capacity is reduced at NGS 
under the Supplemental Proposal, the 
amount of coal and water purchases 
from the Tribe would decrease leading 
to a decrease in income to the tribe from 
the sale of these. The commenter also 
stated that the Supplemental Proposal is 
not as effective in improving air quality 
and visibility for the Hopi Reservation. 
Extending the timeframe during which 
NGS can continue to operate without 
SCR or an equivalent technology would 
cause a continued air quality burden on 
the Hopi Tribe. 



Response: EPA recognizes that the 
TWG Alternative, which includes 



closure of one unit at NGS or equivalent 
curtailment of operation, may change 
the royalties and other payments related 
to coal and water that are paid to the 
Hopi Tribe. Although EPA evaluated 
cost-effectiveness and affordability of 
the options in our analysis of BART 
controls, we disagree that we must also 
conduct an economic impact analysis 
for alternatives to BART. The BART 
Guidelines provide little guidance on 
the evaluation of alternatives to BART 
and the RHR does not require an 
analysis of economic impacts of BART 
Alternatives. EPA’s evaluation of 
potential impacts to tribes in our 
analysis of BART controls was used to 
inform our government-to-government 
consultation with tribes and is 
consistent with BART. In addition, we 
have held numerous government-to- 
government consultation meetings with 
tribes to discuss NGS during this 
rulemaking. EPA continues to recognize 
the issues and concerns of tribes located 
in Arizona regarding NGS and is 
committed to continuing to work with 
our federal partners and the tribes 
through the Joint Federal Agency Work 
Group on NGS to help address these 
issues. 



The Hopi Tribe also expressed 
concern that the TWG Alternative is less 
effective than BART at improving air 
quality and visibility on the Hopi 
Reservation. EPA notes that the purpose 
of the RHR is to reduce visibility 
impairment at Class I areas; however, 
EPA disagrees that the TWG Alternative 
is less effective than BART. Although 
the timeframe for implementation of the 
TWG Alternative (new reductions in 
2019 and 2030) is longer than the 
timeframe for BART (in 2019), we note 
that BART would only reduce emissions 
of NOX, whereas the TWG Alternative, 
in 2019, would also reduce emissions of 
SO2, PM, CO2, and hazardous air 
pollutants as a result of the closure of 
one unit (or equivalent curtailment). 



Comment: Support for some changes 
EPA made to the TWG Agreement in the 
Supplemental Proposal. 



The TWG noted that there were 
several differences between Appendix B 
to the TWG Agreement and EPA’s 
Supplemental Proposal of the TWG 
Alternative. The commenters expressed 
support for some of the differences, and 
expressed concern with others. One 
commenter agreed with the 
methodology that EPA used to calculate 
the 2009–2044 NOX Cap of 494,899 
tons. 



The commenter supported the 
additional requirement to report annual 
heat input, although this information is 
already reported through the Acid Rain 
Program. However, the commenters 



requested that additional time be 
provided to ensure that the data 
submitted in the annual report are 
consistent with the data that the NGS 
operator submits to the Clean Air 
Markets Database (CAMD), in the 
annual emission inventory, and in the 
greenhouse gas (GHG) report required 
by 40 CFR part 98, which are not due 
until March 31st. 



Response: EPA recognizes that the 
TWG supports some of the changes EPA 
made to Appendix B to the TWG 
Agreement, including EPA’s revisions to 
the 2009–2044 NOX Cap and the 
requirement to report annual heat input. 
EPA agrees that it is reasonable to 
require the timeframe for the reporting 
requirements under BART to generally 
be more consistent with other reporting 
requirements. Therefore, EPA is revising 
the regulatory language accordingly. 



Comment: Suggested addition to 
§§ 49.5513(j)(4)(iv)(A) and (B). 



The TWG requested that EPA clarify 
the scope and content of the title V 
permit revision that is necessary to 
incorporate elements of the BART 
alternative by adding the language from 
Appendix B of the TWG Agreement to 
the requirements of the TWG 
Alternative. 



Response: EPA did not include the 
language from the TWG Agreement 
related to the title V (part 71) operating 
permit in the regulatory language in our 
Supplemental Proposal because the title 
V (part 71) regulations require that the 
operating permits include all applicable 
requirements, which for NGS would 
include the permit limits that exist in its 
PSD permit (i.e., the limit of 0.24 lb/
MMBtu when operating with LNB/
SOFA) as well as the final requirements 
in this FIP (e.g., the limit of 0.07 lb/
MMBtu on two units in 2030). 
Therefore, a specific requirement in the 
FIP that directs the operating permit to 
incorporate applicable requirements is 
not necessary. However, to the extent 
the TWG requests consistency with the 
language in the TWG Agreement, 
although EPA considers it unnecessary, 
EPA will amend § 49.5513(j)(4)(iii) as 
suggested by the commenter. 



We further note that in the proposed 
regulatory language in our 
Supplemental Proposal, EPA 
inadvertently did not specify an 
averaging period for the emission limits 
under the TWG Alternative Operating 
Scenarios (§ 49.5513(j)(3)). Therefore, 
EPA is adding to the regulatory language 
that emission limits apply over a rolling 
average of 30 boiler operating days, to 
40 CFR § 49.5513(j)(3), (j)(3)(i)(A)(2), 
(j)(3)(i)(B)(3), and (j)(3)(i)(C)(2). 



Comment: Another suggested addition 
to §§ 49.5513(j)(4)(iv)(A) and (B). 
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The TWG stated that the 
Supplemental Proposal specified a 
short-term NOX limit of 0.07 lb/MMBtu 
for TWG Alternative A, but not for 
Alternative B as was included in the 
TWG Agreement. 



Response: EPA agrees that if the 
owners of NGS elect to install SCR in 
order to comply with the applicable 
NOX Caps under TWG Alternative B, 
then it is useful to specify the emission 
limit that would apply. Although the 
limit of 0.07 lb/MMBtu (on a rolling 
average basis of 30 boiler operating 
days) would apply under TWG 
Alternatives A1, A2, A3, or B, EPA 
notes that the operator of NGS may need 
to operate SCR at an emission rate that 
is lower than 0.07 lb/MMBtu depending 
on their compliance with the NOX Cap, 
but the addition of this provision would 
prohibit emissions of NOX, when 
operating with SCR, to exceed 0.07 lb/ 
MMBtu (on a rolling average basis of 30 
boiler operating days). EPA will amend 
the regulatory text accordingly. 



Comment: Omitted ownership 
outcome. 



The TWG stated that the EPA 
described the NGS ownership outcomes 
in a manner that is different from the 
scenarios outlined in the TWG 
Agreement. The commenter indicated 
that the ownership outcomes appear to 
be consistent, except that one potential 
outcome was omitted—the scenario in 
which one or more of the existing NGS 
Participants (LADWP or NV Energy) 
remain in NGS, which would trigger 
Alternative B. 



Response: EPA agrees that we 
inadvertently omitted from 
§ 49.5513(j)(3)(ii)(D) the potential 
scenario where one or both of the 
Departing Participants (i.e., LADWP or 
NV Energy) do not exit NGS as 
expected. EPA is updating the language 
to incorporate the omitted ownership 
possibility. 



Comment: Describe details of TWG 
Agreement more fully in the preamble to 
the Final Rule. 



The TWG expressed concern that EPA 
only briefly described the elements of 
the TWG Agreement in the 
Supplemental Proposal. One member of 
the TWG asserted that the limited 
discussion does not accurately present 
the provisions of the Agreement as it 
relates to clean energy economic 
development for affected Tribes, the 
rigorous development and consideration 
of clean energy alternatives to NGS, 
mitigation of CO2 emissions, and Local 
Benefit Fund to address concerns of the 
public in the vicinity of NGS and the 
Kayenta-Black Mesa Mine Complex. 
Should EPA proceed with this 
alternative in the Final Rule, the 



commenter requested that the Agency 
fully describe the key elements in the 
preamble to the Final Rule. 



Response: EPA acknowledges that the 
TWG Agreement contains additional 
provisions that will be beneficial to the 
tribes in the area and to the 
environment. However, EPA does not 
consider it appropriate to provide a 
detailed discussion of these additional 
provisions of the TWG Agreement in 
our Final Rule. EPA was not a signatory 
to the TWG Agreement and did not 
participate in the TWG Stakeholder 
group. The TWG Agreement speaks for 
itself and the participants and 
signatories are the appropriate entities 
to interpret the provisions of the TWG 
Agreement. EPA is finding that it is 
necessary or appropriate to regulate 
NOX emissions from NGS to reduce 
visibility impairment at the GCNP and 
10 other Class I areas. The other 
measures described by the commenter 
are outside the scope of our authority 
for this action. Therefore, EPA is 
declining to provide any further 
discussion of the provisions in the TWG 
Agreement that go beyond addressing 
regional haze concerns associated with 
NOX emissions from NGS. 



The comment also requests EPA to 
add certain language to the Final Rule. 
Specifically, the comment asks EPA to 
add: ‘‘Nothing in this final rule shall 
preclude the NGS Participants from 
seeking to obtain greenhouse gas 
emission reduction credits, or similar 
commodities associated with activities 
committed to in the TWG Agreement, 
under any Federal or State law or policy 
to the extent permitted under such 
applicable law or policy.’’ 



EPA is also declining to add the 
requested language to our Final Rule. 
EPA is not exercising any authority in 
this action other than implementing the 
BART provisions in CAA section 169A 
and the RHR, through our discretion in 
the TAR. It would be inappropriate in 
this action to take any position on the 
future use or regulation of GHG 
emission reductions or ‘‘similar 
commodities.’’ 



Comment: TWG Alternative meets 
Reasonable Progress requirements. 



One member of the TWG stated that 
the TWG Alternative was intended to 
meet not only BART requirements, but 
also reasonable progress requirements 
applicable to NGS through 2044. The 
commenter requested that EPA 
acknowledge, in the preamble to the 
Final Rule, that the TWG Alternative 
satisfies both the BART and reasonable 
progress requirements of the CAA 
through 2044. 



Response: Today’s final rule 
addresses the NOX BART requirements 



of the RHR for NGS. We have not 
considered whether the TWG 
Alternative meets the reasonable 
progress requirements for NGS. We note 
that EPA has not made any finding 
pursuant to 40 CFR 49.11(a) that it is 
necessary or appropriate at this time to 
promulgate a FIP to meet the reasonable 
progress or other requirements under 
the RHR. The requirement for states to 
develop reasonable progress goals and 
long-term strategies to achieve those 
goals is set out in CAA section 169A 
and 40 CFR 51.308(d). There is no 
requirement that EPA address these 
requirements for sources on the Navajo 
Nation unless EPA makes a 
determination that it is necessary or 
appropriate for EPA to do so. 



Comment: Delete requirement to keep 
records of maintenance. 



One member of the TWG requested 
that EPA delete the requirement that the 
NGS operator keep records of all major 
maintenance activities that occur at 
NGS. According to the commenter, the 
existing title V permit, which requires 
that the operator maintain and operate 
emission control equipment in a manner 
that is consistent with good engineering 
practices to keep emissions at or below 
applicable emissions limitations, 
provides sufficient assurance that 
emission control equipment will be 
operated and maintained in accordance 
with best practices. 



Response: EPA is deleting the 
requirement proposed under 
§ 49.5513(j)(7)(vi) to require the operator 
of NGS to keep records of all major 
maintenance activities at NGS because 
records of major maintenance activities 
are not needed for demonstrating 
compliance with the 2009–2044 or 
2009–2029 NOX Caps or other 
provisions of the TWG Alternative. 



Comment: Require recordkeeping for 
the life of the plant. 



One commenter indicated that the 
requirement to maintain records for 5 
years is insufficient and inappropriate 
for the compliance schedule associated 
with NGS and recommended that 
records be maintained from 2009 
through the remaining operating life of 
the plant. 



Response: EPA agrees that because the 
operator of NGS must ensure 
compliance with the 2009–2044 NOX 
Cap, the operator of NGS should also 
maintain records for the life of the 
facility to demonstrate compliance with 
the TWG Alternative. In the regulatory 
language in our Final Rule, EPA is 
amending § 49.5513(j)(7) to require the 
owner or operator of each unit to 
maintain records, as required under 
§ 49.5513(j)(7)(i) to (vi), until the earlier 
of December 22, 2044 or the date that 
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142 At the request of the TWG, at their kick-off 
meeting, EPA presented a summary of our Proposed 
Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was 
generally the same presentation EPA provided to 
other stakeholders. See document 0033 in the 
docket for the rule. 



143 See document number 0122 in the docket for 
this rule. 



144 See document number 0182 and 0186 in the 
docket for this rule. 



145 At the request of the TWG, at their kick-off 
meeting, EPA presented a summary of our Proposed 
Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was 
generally the same presentation EPA provided to 
other stakeholders. See document 0033 in the 
docket for the rule. 



the owners cease conventional coal- 
fired operation of all units at NGS. 



Comment: Concern that affected 
parties were excluded from TWG. 



Numerous commenters expressed 
frustration that all affected parties were 
not included in the development of the 
TWG Alternative. The Hopi Tribe noted 
that they have a Generating Performance 
Agreement with SRP that should have 
mandated their involvement. The White 
Mountain Apache Tribe also noted that 
it was not party to the TWG Agreement. 
Another commenter noted that 
Executive Order (EO) 13175 requires 
that all tribal nations be consulted on 
these types of regulations, and asserted 
that EPA and DOI violated this EO. 
Another commenter argued that the 
TWG did not include grassroots 
organizations and discouraged their 
participation in TWG public forums. 



One commenter stated that the EPA 
did not give the public enough time to 
comment on the TWG Alternative before 
proposing approval of it and, on that 
basis, demanded that the EPA withdraw 
its proposed approval. The commenter 
added that the TWG Agreement assumes 
that the Hopi will support the Kayenta 
Mine Lease extension when it expires in 
2025, but the Hopi have yet to discuss 
the extension with the 12 Hopi 
independent villages, which is a 
requirement in the Hopi Constitution. 
Furthermore, the commenter noted that 
the TWG Agreement ignores the 
requirement of completing an EIS and 
ROD before the NGS site lease with the 
Navajo Nation expires in 2019. The 
commenter argued that DOI’s signing of 
the TWG Agreement, without the 
fulfillment of these requirements, 
violates NEPA. The commenter added 
that in 1989, the Hopi Tribe rejected the 
Draft Kayenta Mine-Black Mesa Mine 
EIS in its entirety, and implied that the 
decision to accept the TWG proposal 
could compromise EPA’s final decision. 



Response: EPA recognizes that there 
are affected tribes and other 
stakeholders that were not invited to 
participate in the Technical Work 
Group. EPA was not involved in the 
formation of the TWG and not involved 
in any meetings or discussions of the 
TWG.142 As discussed in section 10.0 of 
the Response to Comments document, 
consistent with Executive Order 13175: 
Consultation and Coordination with 
Indian Tribal Governments, EPA 
consulted with tribes early and regularly 



during the development of this 
rulemaking for NGS. We note that the 
Regional Administrator for Region 9 
spoke with Chairman of the Hopi Tribe, 
LeRoy Shingoitewa, on September 13, 
2013 about the TWG Alternative and 
notified elected leaders or legal counsel 
for five tribes when EPA signed the 
Supplemental Proposal. EPA also held 
individual and joint consultation 
meetings with tribal leaders in Phoenix, 
Arizona on December 9 and 10, 2013. 



EPA disagrees that we did not provide 
the public enough time to review the 
TWG Alternative. EPA posted the TWG 
Alternative to the public docket on July 
26, 2013, the same day it was submitted 
to EPA.143 EPA reviewed the TWG 
Alternative and on September 25, 2013, 
signed a Supplemental Proposal that put 
forth the TWG Alternative as an 
additional better than BART alternative 
for public comment. On October 22, 
2013, the Supplemental Proposal was 
published in the Federal Register.144 
The public had nearly six months to 
review the TWG Agreement and 
Alternative as submitted to EPA and 
approximately three months to review 
and comment on EPA’s Supplemental 
Proposal. EPA also notes that EPA’s 
rulemaking is not subject to NEPA. 



Comment: EPA’s relationship to the 
TWG is confusing. 



The White Mountain Apache Tribe 
stated that although EPA stated it was 
not involved in the Technical Work 
Group, EPA was a signatory of the ‘‘Joint 
Federal Agency Statement Regarding 
Navajo Generating Station,’’ the scope of 
which includes numerous elements that 
reference EPA’s commitments, along 
with the Departments of the Interior and 
Energy, in relation to NGS. The 
commenter suggests that EPA was 
involved in a legal triangulation with 
the TWG signatories and that such 
action is an extra-jurisdictional exercise 
by EPA, to which the Tribe does not 
consent. The commenter concludes that 
the Tribe cannot consider the TWG 
Alternative unless its published form is 
changed by EPA to fully disentangle the 
proposal from the signatory group and 
all non-BART Agreement terms, and 
additional public comment is thereafter 
allowed. 



Response: We disagree that the Joint 
Federal Agency Statement Regarding 
Navajo Generating Station indicates that 
EPA was involved in the TWG. The 
Joint Federal Agency Statement was 
signed by the Administrator of EPA and 
the Secretaries of the Interior and 



Energy on January 4, 2013. Among other 
things, that document acknowledged 
that each of the three federal agencies 
has an interest in the operation of NGS 
and set forth the goals of the agencies 
with respect to NGS and energy 
production in the region served by NGS. 



Although EPA clearly has an interest 
in reducing the visibility impacts of 
NGS, EPA was not part of the TWG. 
EPA did not participate in any of the 
substantive discussions and 
negotiations of the TWG. Two 
representatives of EPA attended the 
beginning of the first meeting of the 
TWG but only to present a summary of 
EPA’s February 5, 2013 Proposed 
Rule.145 After the initial meeting, EPA 
was not involved with the TWG until 
the TWG Agreement was completed. As 
such, EPA disagrees with the 
commenter that EPA is ‘‘entangled’’ 
with the TWG. 



The TWG was not primarily 
composed of federal agencies. The TWG 
had two Tribes (Gila River Indian 
Community and the Navajo Nation), two 
environmental organizations 
(Environmental Defense Fund and 
Western Resource Advocates), two 
Arizona utilities (CAWCD and SRP) and 
DOI. Appendix B of the TWG 
Agreement contains provisions relating 
to BART but there were several other 
provisions of the TWG Agreement that 
are beyond the scope of BART and are 
not part of EPA’s rulemaking in this 
action. 



For all the above reasons, EPA does 
not agree with the assumption 
underlying the comment that the White 
Mountain Apache Tribe ‘‘cannot 
consider the TWG Alternative unless its 
published form is changed by EPA to 
fully disentangle the proposal from the 
signatory group and all non-BART 
Agreement terms.’’ EPA does not agree 
that any further public comment is 
warranted. 



K. Other BART Alternatives 
Comment: Suggested BART 



Alternative from EarthJustice. 
Despite its objections to the proposed 



BART alternatives, one commenter 
suggested an alternative that includes 
(1) an enforceable requirement that one 
NGS unit shut down by 2020 and (2) an 
enforceable requirement that the 
remaining two units install SCR and 
meet a NOX emission limit of 0.065 lb/ 
MMBtu by the beginning of 2020. The 
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commenter recognized that other 
alternatives may exist, but asserted that 
for any alternative to comply with the 
minimum legal requirements, it must 
produce better visibility outcomes in 
Class I areas than BART and 
demonstrate that it does so through the 
use of visibility modeling. 



Response: Neither the BART 
requirements nor the provisions in the 
RHR governing alternatives to BART 
requires that BART sources cease 
operation. As such, EPA does not 
consider it appropriate for the Agency to 
require the shutdown of one unit of 
NGS by 2020 absent the consent of the 
owners. Regardless of whether the 
suggested alternative would provide for 
earlier and greater visibility 
improvement, it is not an option at this 
time. As explained in this rulemaking, 
the TWG Alternative does comply with 
the legal requirements for BART 
alternatives. 



Comment: Suggested BART 
Alternative from CAP NIA Users: New 
controls should not be required until 
after 2030. 



One commenter presented a table 
purporting to show EPA’s calculations 
of the NOX caps that would apply for a 
range of potential BART emission 
limits: 0.055, 0.06, 0.07, and 0.15 lb/
MMBtu. According to the commenter, 
the NOX cap that would apply under 
limits of 0.06 and 0.07 lb/MMBtu would 
exceed the proposed 2009–2044 NOX 
CAP by 2.5 and 7.5 percent, 
respectively. The commenter asserted 
that these differences would have 
imperceptible impacts on visibility and 
that, therefore, the use of the NOX cap 
based on a limit of 0.055 lb/MMBtu 
unduly constrained TWG Alternative A 
and resulted in an unwarranted 
requirement to install SCR on two NGS 
units by 2030, which would impose 
inequitable compliance costs on 
agricultural water users. The commenter 
stated that a NOX cap based on a BART 
limit of 0.06 or 0.07 lb/MMBtu would be 
very similar to the proposed 2009–2044 
NOX Cap, but would provide enough of 
an incremental increase to add 3 years 
of additional compliance flexibility for 
the installation of SCR on two units. 



The same commenter also stated that 
based on the 2009–2044 NOX Cap as 
proposed in the Supplemental Proposal, 
TWG Alternative A contains unused 
‘‘headroom’’ that renders the operation 
of SCR by 2030 unnecessary. According 
to the commenter, TWG Alternative A 
has the effect of forcing NOX emissions 
to a level that is at least 33,000 tons 
below the NOX cap, which the 
commenter believes makes the 
requirement to install and operate SCR 
by 2030 artificially stringent and 



unnecessary, and therefore arbitrary and 
capricious. The commenter indicated 
that the headroom under TWG 
Alternative A1 would yield more than 6 
years of additional compliance 
flexibility for the operation of SCR, and 
TWG Alternatives A2 and A3 would 
yield more than 3 years. The commenter 
concluded that EPA should revise the 
TWG Alternatives to provide the 
maximum amount of compliance 
flexibility for installation of SCR on 
NGS so as to not unnecessarily impose 
costs on NIA water users. 



Response: EPA disagrees with the 
assertion that new controls should not 
be required until after 2030. As stated 
previously, the TWG Agreement was a 
negotiated agreement, submitted to EPA, 
representing diverse interests. EPA 
evaluated the TWG Alternative to 
determine whether it was consistent 
with our framework for better than 
BART alternatives. Thus, although a few 
commenters may believe that the 
timeframes for compliance in the TWG 
Alternative are too stringent, the TWG 
Alternative is consistent with our 
proposed framework and it is consistent 
with the level of control in Appendix B 
to the TWG Agreement, which the 
operator and owners of NGS, as well as 
CAP, two tribes and two environmental 
organizations, have determined is 
acceptable. 



As stated elsewhere in the RTC, we 
disagree with the assertion that BART 
for NGS is an emission limit associated 
with SNCR (0.15 lb/MMBtu) or a less 
stringent limit associated with SCR 
(0.06 or 0.07 lb/MMBtu). Therefore, the 
additional time for compliance 
suggested by the commenters using 
higher BART Benchmarks or NOX Caps 
is not appropriate. The commenters 
further assert that NGS could comply 
with a limit of 0.07 lb/MMBtu in 2032 
and 2033 and still maintain total 
emissions below the 2009–2044 NOX 
Cap. EPA disagrees with commenters 
that the ‘‘unused headroom’’ warrants 
additional time to comply with the limit 
of 0.07 lb/MMBtu. The emission 
estimates that EPA presented in our 
Supplemental Proposal for the TWG 
Alternative involved projecting future 
emissions to 2044 based on average heat 
input at NGS over 2001–2008. Heat 
input in the future is expected to be 
variable and could possibly remain 
higher than average over an extended 
period of time, significantly affecting 
the total flexibility or compliance 
margin. EPA’s analysis was provided 
simply to assess whether operation 
consistent with the requirements under 
each TWG Alternative (A1–A3) could 
reasonably be determined to maintain 
emissions below the 2009–2044 NOX 



Cap and were not intended to represent 
actual year-by-year emissions in the 
future. Thus, the ‘‘unused headroom’’ is 
theoretical and could be smaller or 
larger than cited by the commenters. 



L. Other Comments 
Comment: Disproportionate impacts 



to tribes. 
The Tonto Apache Tribe and the San 



Carlos Apache Tribe commented that 
both the original BART proposal and the 
proposed TWG Alternative are contrary 
to the obligations of the United States 
and its trust responsibilities to Indian 
Tribes under CAP. The commenters 
stated that both regulatory programs 
would have disproportionate impacts on 
tribes with CAP contracts. The 
commenters noted that environmental 
quality is of utmost importance to the 
tribes, but that clean air is the 
responsibility of all citizens. Therefore, 
the commenters assert that because the 
United States owns 24.3 percent of NGS, 
the costs of compliance for that 24.3 
percent share should be shared among 
all American people, who will benefit 
from cleaner air. The commenters urged 
EPA to develop an alternative regulation 
that does not place additional burden on 
Indian Tribes. 



Response: EPA agrees that our 
proposed BART determination and the 
TWG Alternative will impact tribes with 
CAP water contracts. We note that the 
Joint Federal Agency Statement on NGS 
reflects the U.S. Government’s 
recognition of its responsibilities related 
to NGS and trust responsibility to 
Indian tribes affected by NGS. 



Although EPA is finalizing a BART 
Benchmark for NGS, the regulatory 
requirements of this Final Rule will 
include only the requirements and 
compliance timeframes for the TWG 
Alternative as proposed in our 
Supplemental Proposal. Under the TWG 
Alternative, emission reductions at NGS 
would be achieved in phases, including 
closure of one unit or the equivalent in 
2019, and compliance with an emission 
limit achievable with SCR in 2030. We 
note that the closure of one unit was 
possible because of the planned 
divestment of LADWP and NV Energy 
from NGS by 2019. Because LADWP 
and NV Energy are unrelated to CAP, 
EPA does not expect substantial 
compliance costs to be borne by 
Reclamation (and thus, tribes or other 
CAP water users) due to the first phase 
of emission reductions at NGS in 2019. 
EPA further notes that the 2030 
compliance date for meeting an 
emission limit achievable with SCR on 
two units at NGS is approximately 16 
years from the present day. As stated 
elsewhere in the RTC, the requirements 
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under BART and the TWG Alternative 
include emission limits, rather than 
technology requirements. Thus, 16 years 
from now, although SCR will be capable 
of meeting the emission limit, other 
technologies or options may become 
available for the operator of NGS to 
more cost-effectively meet the NOX 
emission limit of 0.07 lb/MMBtu. 



EPA recognized the potential impacts 
to tribes of our proposed BART 
determination and sought ways to 
provide flexibility and a framework for 
affected stakeholders to develop 
alternative approaches to BART. EPA 
has determined that the TWG 
Alternative achieves greater emission 
reductions than would otherwise be 
achieved under our BART 
determination, while providing 
additional time for compliance. This 
additional time allows the DOI, DOE, 
and EPA time to work with tribal 
stakeholders to identify and implement 
strategies for achieving the goals 
outlined in the Joint Federal Agency 
Statement on NGS. 



Comment: EPA lacks authority to 
regulate NGS 



Several commenters indicated that 
EPA overstepped its authority and 
stated that EPA’s proposal hinders the 
state’s ability to deal with 
environmental issues on a local level. 
One commenter stated that EPA’s 
regulations are an attack on free 
enterprise, and believes that the agenda 
of the current administration is to ban 
all coal-fired power plants regardless of 
the economic effect. 



Response: EPA disagrees that it has 
overstepped its regulatory authority and 
disagrees that any State has authority to 
regulate air pollution from sources 
located on the Navajo reservation. EPA’s 
authority to regulate NGS is established 
in sections 301(a) and 301(d)(4) of the 
CAA and the TAR. Section 301(d)(4) 
authorizes EPA to directly administer 
provisions of the CAA in Indian country 
under certain circumstances. The State 
of Arizona lacks authority to regulate air 
pollution sources located on the Navajo 
reservation. 



EPA disagrees that the regulations 
promulgated in this action, which are 
requirements consistent with the TWG 
Agreement, constitutes an attack on free 
enterprise. The TWG Alternative was 
submitted to EPA by a stakeholder 
group that had determined it was a more 
cost-effective approach to continuing to 
operate NGS than a prior proposal by 
EPA. EPA considered the direct costs of 
compliance in our five-factor BART 
analysis, and although not specifically 
required in the BART Guidelines, EPA 
also considered numerous indirect 
impacts and costs in our analysis of 



Factor 2. The comment provides no 
information other than conclusory 
statements that EPA failed to adequately 
consider the cost of compliance. EPA 
also disagrees that there is any agenda 
or effort to ban coal burning electricity 
generation. The TWG Agreement, as 
agreed upon by the members of the 
TWG, includes a provision that specifies 
continued operation of NGS as a 
conventional coal-fired power plant 
until 2044 when its lease with the 
Navajo Nation expires. Therefore, this 
rulemaking does not constitute a ban on 
burning coal. 



Comment: Lack of Consultation with 
Tribes. 



The Navajo Nation commented that 
EPA should improve communication at 
the start of any rulemakings to ensure 
that the Navajo Nation can provide 
meaningful information. The 
commenter said that even when the 
Agency develops supporting rule 
information like the RIA the Navajo 
Nation would like to be involved as it 
could impact the Nation. The 
commenter pointed out that EPA has 
known for decades that the Navajo 
Nation would be impacted by regulation 
of NGS and FCPP. The commenter 
quoted excerpts from Executive Order 
13175—Consultation and Coordination 
with Indian Tribal Governments and 
said that the standard for determining if 
a regulation has tribal implication is not 
whether it ‘‘impose[s] substantial direct 
compliance costs on tribal 
governments,’’ but rather a regulation 
has ‘‘substantial direct effects on one or 
more Indian tribes.’’ 



The Navajo Nation stated that it was 
not consulted during the development 
of the ANPR and indicated that in 
August of 2009, one day prior to the 
ANPR for NGS and FCPP, EPA made a 
courtesy call to the President of the 
Navajo Nation. The Navajo Nation 
believes that if early and meaningful 
consultation with the Nation had 
occurred this could have led to an 
adequate analysis of BART controls and 
careful examination of non-air quality 
impacts. 



The Gila River Indian Community 
expressed similar concerns regarding 
the lack of consultation. During a 
consultation on August 7, 2012, the 
commenter stated that it was their 
understanding that EPA would describe 
to the Community the proposed 
regulation prior to the rulemaking being 
issued. Instead, the commenter said, 
EPA called the night before issuing the 
rule, which the commenter said was 
inadequate and inconsistent with the 
expectations regarding consultation. 
The commenter also understood that the 
rule was to be proposed in September 



2012 but it was not proposed until 
January 2013 and in the meantime 
several stakeholders provided 
additional input to the Agency. 
However, the Community was not 
consulted during this time. In addition, 
the Community expects an explanation 
of the final rule after it is issued by EPA. 



The Hopi Tribe also commented on 
the lack of consultation and 
involvement of tribes in developing the 
regulation. The commenter submitted 
multiple letters to EPA indicating its 
concern about not being involved in the 
development of the rule or consulted 
but without providing pertinent 
information. In one of the letters, the 
commenter said that the government 
acknowledged the Hopi Tribe as a 
stakeholder and the intention to work 
with the Tribe; however, contrary to 
statements in the Joint Federal Agency 
Statement on NGS to work with tribes, 
the Hopi Tribe was not included in the 
TWG. 



The Hopi Tribe specifically indicated 
that it was denied information regarding 
the TWG Alternative and the 
development of the alternative, 
something the commenter pointed out is 
essential in order to provide relevant 
and useful comments to EPA. The 
commenter said that it has submitted 
two Freedom of Information Act (FOIA) 
requests to DOI, which included 
documentation related to NGS and 
information documenting DOI’s 
representation of the Hopi Tribe during 
the negotiation of the TWG Alternative. 
The commenter said that until it has the 
information requested via FOIA, it is not 
able to provide written comments on the 
TWG Alternative. 



The Hopi Tribe asserted that it is has 
been treated differently than other tribal 
stakeholders in the TWG Agreement. 
For example, the TWG Agreement states 
that SRP will advocate to EPA the 
Navajo Nation’s treatment as state (TAS) 
status. The Hopi Tribe indicated that the 
TWG Alternative protects the economic 
interests of the Navajo Nation and the 
Gila Indian Community but 
compromises the coal revenues of the 
Hopi Tribe and contains no mitigation 
measures for the significant and adverse 
economic impact. The Hopi Tribe 
indicated that it will be 
disproportionately and adversely 
affected by the reduced capacity at NGS. 



The Kaibab Band of Paiute Indians 
expressed similar concerns regarding 
the lack of involvement of Indian Tribes 
and demanded that EPA consider the 
requests of the Kaibab Paiute. The 
commenter referred to the TWG 
Agreement and requested that the 
Kaibab Paiute Indian Reservation 
receive $2.5 million of the $5 million 



VerDate Mar<15>2010 17:07 Aug 07, 2014 Jkt 232001 PO 00000 Frm 00033 Fmt 4701 Sfmt 4700 E:\FR\FM\08AUR2.SGM 08AUR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











46546 Federal Register / Vol. 79, No. 153 / Friday, August 8, 2014 / Rules and Regulations 



146 http://www.gpo.gov/fdsys/pkg/WCPD-2000-11- 
13/pdf/WCPD-2000-11-13-Pg2806-2.pdf. 



147 See listed item indicating consultation 
meeting on June 10, 2009 between Laura Yoshii, 
Acting Regional Administrator of EPA Region 9, 
and President Joe Shirley, Jr., of the Navajo Nation, 
to discuss moving forward on the ANPR for Four 
Corners Power Plant and NGS. See document titled 
‘‘2013_0109 Timeline of all tribal consultations on 
NGS.docx’’ in document number 0005 in the docket 
for this rule. 



148 See 74 FR 44313 at 44314 (August 28, 2009). 
149 See document titled ‘‘2013_0109 Timeline of 



all tribal consultation on NGS.pdf’’ in document 
number 0005 in the docket for the rule at and 
document titled ‘‘Updated Timeline of all Tribal 
Consultation on NGS_for Final Rule.pdf’’ in the 
docket for the rule. 



150 Id., and see, e.g., document 0008 in the docket 
for the rule. 



151 See page 25 and 26 of the TSD to the Proposed 
Rule, document 0014 in the docket for this rule. 



152 See document titled ‘‘Updated Timeline of all 
Tribal Consultation on NGS_for Final Rule.pdf’’ in 
the docket for the rule. 



153 Id. 
154 See comment numbers 0340, 0317, 0387, 0402, 



0419, and 0421 in the docket for the rule. 
155 See comment number 0440 in the docket for 



the rule. 
156 See document titled ‘‘2014_0107 EPA Letter to 



Chairman Honanie with Enclosure 1.pdf’’ in the 
docket for this rule. 



Local Benefit Fund designated for 
community projects within 100 miles of 
NGS (the reservation is 60 miles from 
NGS). Also, the commenter said that the 
TWG Agreement promotes the 
development of clean energy, and based 
on that provision of the agreement, the 
commenter requested a 250 MW solar 
farm. 



The Tohono O’odham Nation objected 
that a number of Indian nations that 
would be substantially affected by the 
rule were excluded from the TWG. The 
commenter noted that it is particularly 
concerned with maintaining CAP water 
delivery under whatever rule is 
finalized by EPA. 



Response: EPA understands the 
importance of NGS to numerous tribes 
located in Arizona and the importance 
of our trust responsibility to Indian 
tribes affected by NGS. As a result, we 
have attempted to ensure that these 
tribes were consulted throughout the 
rulemaking process. We respectfully 
disagree that there was a lack of 
consultation with tribes. 



EPA agrees with the Navajo Nation 
that Executive Order 13175 defines 
‘‘policies that have tribal implications’’ 
to refer to regulations or other actions 
that have substantial direct effects on 
one or more Indian tribes.146 We 
disagree that EPA’s discussion of direct 
compliance costs on tribal governments 
is not a correct standard for 
consideration and note that section 5(b) 
of EO 13175 further states that 



To the extent practicable and permitted by 
law, no agency shall promulgate any 
regulation that has tribal implications, that 
imposes substantial direct compliance costs 
on Indian tribal governments, and that is not 
required by statute . . . 



In our discussion of EO 13175, we 
included consideration of substantial 
direct compliance costs to tribal 
governments, as well as the broader 
consideration of substantial direct 
effects on one or more Indian tribes. We 
conclude that our proposed action on 
NGS will have tribal implications and 
may have substantial indirect effects on 
tribes, but will not impose substantial 
direct compliance costs on Indian tribal 
governments. We also conclude that this 
rule is appropriate under the CAA 
because NGS is a facility that is subject 
to BART. 



In our proposed rule, EPA provided a 
document that listed all written or 
telephone correspondence as well as 
consultation meetings between EPA and 
Tribes on NGS. Although the 
commenter suggests that EPA’s 
telephone call to the President of the 



Navajo Nation one day prior to the 
signature of the ANPR in August 2009 
was our first communication with the 
Nation on the subject, we note that the 
timeline includes a meeting between 
EPA and the Navajo Nation that 
occurred two months prior to the ANPR 
to discuss EPA’s plans to move forward 
on an ANPR related to our ongoing 
BART analyses for FCPP and NGS.147 
EPA further notes that the ANPR was 
not a proposed rule. The ANPR was an 
Advanced Notice of Proposed 
Rulemaking where we provided the 
public advance notice of our intention 
to develop rulemakings for FCPP and 
NGS. EPA included some initial 
analysis of two of the BART factors and 
stated that the ‘‘specific purpose of this 
ANPR is for EPA to collect additional 
information.’’ 148 Subsequent to the 
publication of the ANPR in the Federal 
Register on August 28, 2009, and prior 
to our proposed rule on NGS, EPA held 
four consultation meetings with tribes 
in 2009, eight consultation meetings 
with tribes in 2010, eight consultation 
meetings in 2011, and ten consultation 
meetings with tribes in 2012.149 Of these 
meetings, at least eight were held as 
group consultation sessions where all 
tribes in Arizona were invited to 
participate and were provided the 
opportunity to request individual 
consultation meetings as well.150 



The Navajo Nation, the Hopi Tribe, 
the Gila River Indian Community, the 
Tohono O’odham Nation, the Ak-Chin 
Indian Community, the Pascua Yaqui 
Tribe, the Fort McDowell Yavapai 
Nation, and the Yavapai-Apache Nation, 
and the Inter Tribal Council of Arizona 
submitted comments to EPA on the 
ANPR. EPA summarized and provided 
responses to comments received from 
tribal governments in the TSD for our 
proposed rule on NGS.151 The primary 
concerns expressed by the tribal 
governments related to the economic 
importance of NGS and the relationship 
of NGS with CAP and Indian Water 



Settlement Agreements. The Navajo 
Nation also commented on specific 
aspects of the five-factor analysis for 
BART, and the Hopi Tribe submitted an 
economic study it had commissioned 
that expresses concern that regulatory 
actions would force NGS to close. In our 
proposed rule and in our development 
of our proposed framework for BART 
Alternatives, including the credit for 
early installation of LNB/SOFA, EPA 
recognized the importance of NGS to 
tribes in Arizona, both in contributing to 
the economies of the Navajo Nation and 
Hopi Tribe, and in serving as a source 
of electrical power for CAP and a source 
of revenue to the Lower Colorado River 
Basin Development Fund, as related to 
water settlement agreements with 
numerous tribes in Arizona. Based on 
this recognition, EPA put forth 
additional options for greater flexibility 
in the compliance timeframe and 
invited stakeholders to develop and 
submit additional BART Alternatives to 
EPA for consideration. 



Following the publication of our 
proposed rule on February 5, 2013, EPA 
engaged in 17 consultation meetings 
with tribes prior to the January 2014 
close of the public comment period.152 
Of these meetings, at least two were 
held as group consultation sessions 
where all tribes in Arizona were invited 
to participate and were provided the 
opportunity to request individual 
consultation meetings as well.153 EPA 
received comment letters on our 
proposal and Supplemental Proposal 
from the Navajo Nation, the Gila River 
Indian Community, the Tohono 
O’odham Nation, the Ak-Chin Indian 
Community, the Tonto Apache Tribe, 
the San Carlos Apache Tribe, and the 
Kaibab Band of Paiute Indians.154 At the 
request of two tribes for additional time 
beyond January 6, 2014 to submit 
comments, EPA agreed that we would 
consider comments from tribal 
governments submitted after the close of 
the comment period. The White 
Mountain Apache Tribe submitted 
comments on February 5, 2014.155 In 
addition, in response to their request to 
EPA for information related to NGS, we 
provided responsive documents to the 
Hopi Tribe on January 7, 2014.156 As 
shown in additional correspondence, 
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157 See document titled ‘‘2014_0131 Letter from 
Chairman Honanie.pdf’’ and document titled 
‘‘2014_0206 EPA Response to Chairman Honanie_
Hopi Tribe.pdf’’ in the docket for this rule. 



158 The EPA policy on Consultation and 
Coordination with Indian Tribes is posted on the 
following Web site: http://www.epa.gov/tribal/
consultation/consult-policy.htm. 



159 See Appendix A (List of Written Comments) 
to the RTC and the docket for this rulemaking. 



the Hopi Tribe requested additional 
time to submit comments, and EPA 
again agreed to consider late comments 
from the Hopi Tribe.157 EPA did not 
receive any further comments from the 
Hopi Tribe. 



Several tribes also expressed concern 
that the Technical Work Group included 
only two tribes, the Navajo Nation and 
the Gila River Indian Community, and 
excluded numerous other tribes that 
also have a significant economic interest 
in NGS. EPA recognizes that many 
tribes were not included in the 
development of the TWG Agreement. 
EPA was not involved in the formation 
of the TWG or any of the negotiations 
between the members of the TWG in 
developing the TWG Agreement. In 
addition, our evaluation of the TWG 
Agreement was for the sole purpose of 
determining whether Appendix B to the 
TWG Agreement meets our framework 
for a ‘‘better than BART’’ Alternative. 
Therefore, although EPA agrees that 
many tribes have economic interest in 
NGS and CAP, EPA does not have any 
role in the distribution of funds 
described in the TWG Agreement. 



Based on numerous consultation 
meetings between high-level officials 
from EPA and elected tribal leaders, 
beginning in 2009 and extending into 
2013, and our development of flexible 
options for BART Alternatives in 
response to comments from tribes, EPA 
considers our consultation on NGS to be 
consistent with EO 13175 and EPA’s 
policy to engage in early and 
meaningful consultation with tribes.158 
EPA will provide notification of our 
Final Rule, in writing, to all tribal 
governments that submitted comments 
to EPA on our Proposed Rule or 
Supplemental Proposal and will provide 
our written responses to their specific 
comments. All written correspondence 
from tribal governments to EPA 
regarding NGS and our proposed BART 
determination is available in the docket 
for this rulemaking.159 



V. Summary of Final Action 



On February 5, 2013, EPA issued a 
proposed BART analysis of NOX 
controls at NGS. Based on that analysis, 
EPA proposed a NOX emission limit of 
0.055 lb/MMBtu for all three units 
within five years of a Final Rule. Our 



proposed rule also set out a framework 
for evaluating BART alternatives at 
NGS. EPA proposed a ‘‘better than 
BART’’ alternative (Alternative 1), 
consistent with this proposed 
framework, requiring compliance with a 
NOX emission limit of 0.055 lb/MMBtu 
on one unit per year in 2021, 2022, and 
2023. EPA invited stakeholders to 
submit additional alternatives, 
consistent with our proposed framework 
for ‘‘better than BART’’ alternatives, to 
EPA for consideration. 



On July 26, 2013, a stakeholder group, 
known as the TWG, submitted an 
agreement among seven diverse entities 
(TWG Agreement) that included an 
additional BART alternative (Appendix 
B to the TWG Agreement). In general, 
this alternative includes closure of one 
unit at NGS, or curtailment of net 
generating capacity by an equivalent 
amount, in 2019 and compliance with 
an emission limit of 0.07 lb/MMBtu on 
two units at NGS in 2030. The TWG 
Agreement also included a provision 
requiring the owners of NGS to cease 
conventional coal-fired generation at 
NGS by the end of 2044. EPA 
independently evaluated Appendix B to 
the TWG Agreement to determine 
whether it complied with the framework 
we put forth in our Proposed Rule, as 
well as the statutory and regulatory 
requirements in the CAA and the RHR. 



On October 22, 2013, EPA published 
a Supplemental Proposal. Our 
Supplemental Proposal contained a 
detailed evaluation of Appendix B to 
the TWG Agreement along with a 
discussion of our legal rationale for 
proposing to approve requirements 
consistent with the TWG Agreement as 
a ‘‘better than BART’’ alternative. Our 
Supplemental Proposal and this Final 
Rule refer to our regulations that are 
generally consistent with Appendix B to 
the TWG Agreement as the ‘‘TWG 
Alternative.’’ The Supplemental 
Proposal (i.e., the TWG Alternative) 
included regulatory requirements to 
achieve substantial NOX reductions over 
time, as well as a cap in cumulative 
NOX emissions from NGS over 2009– 
2044 (2009–2044 NOX Cap) to ensure 
that lifetime emissions from NGS under 
the TWG Alternative do not exceed 
lifetime emissions that would have 
otherwise occurred under our proposed 
BART determination for NGS (BART 
Benchmark). 



Based on our review of all comments 
we received on the Proposed Rule and 
Supplemental Proposal, EPA is taking 
action to finalize requirements 
consistent with the TWG Agreement, as 
a ‘‘better than BART’’ Alternative (TWG 
Alternative) put forth in our 
Supplemental Proposal. EPA is also 



taking final action to determine that a 
BART Benchmark, consistent with our 
proposed BART determination, is 
appropriate for establishing the 2009– 
2044 NOX Cap under the TWG 
Alternative. EPA is not finalizing our 
proposed BART determination for NGS 
in the regulatory requirements of this 
Final Rule, and EPA is not taking action 
to finalize Alternative 1, the ‘‘better than 
BART’’ Alternative we put forth in our 
Proposed Rule. 



This Final Action is expected to result 
in over an 80 percent reduction in NOX 
emissions and to significantly reduce 
the impact of NGS on visibility at 11 
mandatory Class I Federal areas. EPA’s 
action to finalize requirements 
consistent with the TWG Agreement as 
a ‘‘better than BART’’ alternative for 
NGS will ensure that lifetime NOX 
emissions from NGS do not exceed the 
BART Benchmark. 



VI. Administrative Requirements 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



This action will finalize a source- 
specific FIP for a single generating 
source. This type of action is exempt 
from review under Executive Orders 
12866 (58 FR 51735, October 4, 1993) 
and 13563 (76 FR 3821, January 21, 
2011). 



B. Paperwork Reduction Act 



This action does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. Under the 
Paperwork Reduction Act, a ‘‘collection 
of information’’ is defined as a 
requirement for ‘‘answers to . . . 
identical reporting or recordkeeping 
requirements imposed on ten or more 
persons. . . .’’ 44 U.S.C. 3502(3)(A). 
Because the final FIP applies to a single 
facility, Navajo Generating Station, the 
Paperwork Reduction Act does not 
apply. See 5 CFR 1320(c). 



Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 



VerDate Mar<15>2010 17:07 Aug 07, 2014 Jkt 232001 PO 00000 Frm 00035 Fmt 4701 Sfmt 4700 E:\FR\FM\08AUR2.SGM 08AUR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2





http://www.epa.gov/tribal/consultation/consult-policy.htm


http://www.epa.gov/tribal/consultation/consult-policy.htm








46548 Federal Register / Vol. 79, No. 153 / Friday, August 8, 2014 / Rules and Regulations 



information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 



An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR Part 9. 



C. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RFA) 



generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 



For purposes of assessing the impacts 
of today’s rule on small entities, small 
entity is defined as: (1) A small business 
as defined by the Small Business 
Administration’s (SBA) regulations at 13 
CFR 121.201; (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 
than 50,000; and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. 



After considering the economic 
impacts of this action on small entities, 
I certify that this final action will not 
have a significant economic impact on 
a substantial number of small entities. 
The Navajo Generating Station is not a 
small entity and the FIP for Navajo 
Generating Station being finalized today 
does not impose any compliance 
requirements on small entities. See Mid- 
Tex Electric Cooperative, Inc. v. FERC, 
773 F.2d 327 (D.C. Cir. 1985). We 
recognize that several tribes located in 
Arizona have expressed concerns 
regarding potential indirect effects of 
this Final Rule; however, these indirect 
effects are not direct compliance costs 
or requirements on small entities. 



D. Unfunded Mandates Reform Act 
(UMRA) 



This rule will impose an enforceable 
duty on the private sector owners of 
Navajo Generating Station. However, 
this rule does not contain a Federal 
mandate that may result in expenditures 
of $100 million (in 1996 dollars) or 
more for State, local, and tribal 
governments, in the aggregate, or the 



private sector in any one year. EPA’s 
estimate for the total annual cost to 
install and operate SCR on all three 
units at NGS if it had been required to 
comply with BART does not exceed 
$100 million (in 1996 dollars) in any 
one year. Because we are finalizing 
requirements consistent with Appendix 
B to the TWG Agreement, which 
provides more flexibility than EPA’s 
proposed BART determination and 
would, at most, require installation and 
operation of SCR on two units, rather 
than three units at NGS, EPA expects 
the total annual cost of implementing 
the TWG Alternative to also not exceed 
$100 million (in 1996 dollars). Thus, 
this rule is not subject to the 
requirements of sections 202 or 205 of 
UMRA. This action is also not subject to 
the requirements of section 203 of 
UMRA because it contains no regulatory 
requirements that might significantly or 
uniquely affect small governments. This 
rule will not impose direct compliance 
costs on the Navajo Nation, and will not 
preempt Navajo law. This final action 
will reduce the emissions of NOX from 
a single source, the Navajo Generating 
Station. 



E. Executive Order 13132: Federalism 
This action does not have federalism 



implications. It will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or in the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. This final action 
requires emission reductions of NOX at 
a specific stationary source located in 
Indian country. Thus, Executive Order 
13132 does not apply to this action. 



F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 



Subject to the Executive Order 13175 
(65 FR 67249, November 9, 2000) EPA 
may not issue a regulation that has tribal 
implications, that imposes substantial 
direct compliance costs, and that is not 
required by statute, unless the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by tribal governments, or 
EPA consults with tribal officials early 
in the process of developing the 
proposed regulation and develops a 
tribal summary impact statement. EO 
13175 defines ‘‘policies that have tribal 
implications’’ to refer to regulations or 
other actions that have substantial direct 
effects on one or more Indian tribes. 



EPA has concluded that this Final 
Action will have tribal implications 
based on the direct relationship between 



NGS and the Navajo Nation. In addition, 
EPA anticipates that the following direct 
and indirect effects may result from the 
TWG Alternative and Reclamation’s 
ownership interest in NGS: Decreased 
revenues to the Hopi Tribe and the 
Navajo Nation associated with the 
closure of one unit or curtailment of 
electricity generation in 2019; and 
increased water costs to tribes 
associated with the installation of 
controls to meet an emission limit of 
0.07 lb/MMBtu in 2030. However, it 
will neither pre-empt Tribal law nor 
impose substantial direct compliance 
costs on tribal governments (no tribal 
government is an owner or participant 
in NGS and therefore no tribal 
government will be required to pay 
direct costs of compliance). We note 
that the Navajo Nation has the option to 
purchase up to a 170 MW share of NGS 
in 2019. EPA understands that the 
Navajo Nation has not yet made its 
decision and therefore, currently, no 
tribal government is a Participant in 
NGS. 



The owners of NGS, together with the 
Navajo Nation, the Gila River Indian 
Community, and several other 
stakeholders, submitted the TWG 
Agreement to EPA that would provide 
compliance flexibility to the owners and 
result in greater reasonable progress 
than BART toward the national 
visibility goal. This TWG Alternative 
involves closure or curtailment of 
production on one unit of NGS and 
installation of add-on pollution controls 
to the remaining two units. EPA issued 
a Supplemental Proposal proposing to 
find that the TWG Alternative met the 
requirements of the CAA and RHR. 
Today, EPA is finalizing requirements 
consistent with the TWG Agreement. 
Because the TWG Alternative involves 
the closure or curtailment of production 
on one unit and an associated decline in 
the amount of coal mined and 
combusted, to the extent that taxes or 
royalties paid to the Hopi Tribe and the 
Navajo Nation by the operators of 
Navajo Generating Station and the 
Kayenta Mine, are tied to the amount of 
coal that is mined or the amount of 
electricity that is generated at NGS, the 
revenues to the Hopi Tribe and Navajo 
Nation may be expected to decline. In 
addition, under the TWG Alternative, 
when the installation of add-on 
pollution controls occurs in 2030, EPA 
expects the CAWCD variable OM&R 
water rate to increase, affecting tribes 
with allocations of CAP water. 



EPA consulted with tribal officials 
early in the process of developing this 
regulation to permit them to have 
meaningful and timely input into its 
development. EPA first put forth an 
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160 See Joint Federal Agency Statement Regarding 
Navajo Generating Station, dated January 4, 2013, 
in the docket for this proposed rulemaking. 



161 See Factor 2 analysis, 78 FR 8281–8284 
(February 5, 2013). 



162 Id. 
163 Id. at 8291. 
164 Id. at 8289. 



165 As described in our Supplemental Proposal 
(78 FR 62512, October 22, 2013), the seven elements 
of the TWG Agreement were (1) a description of a 
‘‘Reasonable Progress Alternative to BART’’ 
(Appendix B to the TWG Agreement); (2) a study 
of options by Reclamation for replacing the federal 
share of energy being generated from NGS with low- 
emitting energy; (3) commitments by Interior to 
reduce or offset emissions of carbon dioxide (CO2) 
by three percent per year and facilitate the 
development of clean energy resources; (4) 
commitments by Interior to mitigate potential 
impacts from EPA’s final BART rule to Affected 
Tribes; (5) a commitment by Interior to carry out the 
Phase 2 Study by the National Renewable Energy 
Laboratory (NREL) for the purposes of studying 
options for the future of NGS; (6) a commitment by 
SRP to make funds available for a Local Benefit 
Fund for community improvement projects within 
100 miles of NGS or the Kayenta Mine; and (7) a 
summary of obligations of the Parties to the 
Agreement and miscellaneous legal provisions. 



166 See document titled ‘‘Updated Timeline of All 
Tribal Consultations on NGS for Final Rule.docx’’ 
in the docket for this rulemaking. 



167 See document titled ‘‘Updated Timeline of all 
Tribal Consultation on NGS_for Final Rule.pdf’’ in 
the docket for the rule. 



168 Id. 



ANPR on August 28, 2009 to accept 
comment on preliminary information 
provided by FCPP and NGS and to begin 
the consultation process with the 
Federal Land Managers and affected 
tribes. 



EPA received numerous comments on 
the ANPR from tribes and tribal 
organizations, including the Navajo 
Nation, Hopi Tribe, Gila River Indian 
Community, Ak-Chin Indian 
Community, Tohono O’odham Nation, 
Pascua Yaqui Tribe, Fort McDowell 
Yavapai Nation, Yavapai-Apache 
Nation, and the Inter Tribal Council of 
Arizona. Comments from the Navajo 
Nation on NGS and from the Hopi Tribe 
focused on the significant contribution 
of coal-related royalties, taxes, and 
employment at NGS and the Kayenta 
Mine to the economies of the Navajo 
Nation and the Hopi Tribe. Comments 
from the Gila River Indian Community, 
the Tohono O’odham Nation, and other 
tribes located in Arizona focused on the 
importance of continued operation of 
NGS as a source of power to CAP, in 
order for the federal government to meet 
obligations under existing water 
settlement agreements. The importance 
to tribes of continued operation of NGS 
and affordable water costs cannot be 
overemphasized. 



Given the extent of federal and tribal 
interests in NGS and the federal 
government’s trust responsibility to 
Indian tribes, on January 4, 2013, EPA, 
DOI, and DOE signed a joint federal 
agency statement committing to 
collaborate on several short- and long- 
term goals, including analyzing and 
pursuing strategies for providing clean, 
affordable and reliable power, affordable 
and sustainable water, and sustainable 
economic development to key 
stakeholders who currently depend on 
NGS.160 The partner agencies have 
already begun to work together with 
stakeholders to identify and undertake 
actions that support implementation of 
BART, including seeking funding to 
cover expenses for pollution control or 
other necessary upgrades for the federal 
portion of NGS. The agencies have also 
begun work to jointly support a phase 
2 report to analyze a full range of clean 
energy options for NGS. Finally, the 
agencies intend to work with 
stakeholders to develop a roadmap for 
achieving long-term, innovative clean 
energy solutions for NGS. 



In our February 5, 2013 Proposed 
Rule, EPA exercised discretion to 
include in our analysis of Factor 2 
(Energy and Non-Air Quality Impacts), 



an examination of the viability of 
continued operation of NGS if new NOX 
controls are required, to address the 
concern expressed by numerous tribes 
that a BART determination requiring 
SCR would force NGS to close. Our 
analysis showed that although SCR 
would increase the cost of electricity 
generation at NGS, installing and 
operating SCR at NGS would still be less 
costly than replacing NGS with power 
purchased from elsewhere in the 
West.161 However, we also recognized 
that the timing of regulatory compliance 
is an important consideration given 
potential ownership changes and other 
requirements related to the extension of 
the NGS lease and other rights-of-way 
agreements. As part of our Factor 2 
analysis, we also estimated potential 
water rate increases to tribes.162 As 
discussed in our proposed rule, EPA 
considers the potential economic 
impacts to tribes to argue for flexibility 
in the compliance timeframe for NGS. 



In addition to our proposed BART 
determination for NGS, EPA also 
proposed a framework for evaluating 
alternatives to BART that provide 
options for flexibility in achieving 
emission reductions at NGS. EPA 
proposed an alternative to BART 
consistent with our proposed framework 
and invited stakeholders to submit other 
alternatives to BART that reduce NOX 
emissions at NGS while providing long- 
term, sustainable benefits for tribes.163 
We noted that the extended timeframe 
for compliance would not, in itself, 
avoid or mitigate increases in water 
rates for tribes located in Arizona; 
however, it would provide time for the 
collaborating federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover the expenses for the 
federal portion of pollution control at 
NGS.164 



Following our Proposed Rule, the 
TWG, which included the Navajo 
Nation, the Gila River Indian 
Community, and the Interior, together 
with four additional groups, submitted 
their agreement (TWG Agreement) that 
contained an additional BART 
alternative for consideration (Appendix 
B to the TWG Agreement). Although 
EPA was not part of the TWG, we note 
that the TWG Agreement included 
seven elements, including elements 
directly or indirectly related to tribes, 
i.e., commitments by Interior to mitigate 
potential impacts from EPA’s final 



BART rule to Affected Tribes and a 
commitment by SRP to make funds 
available for a Local Benefit Fund for 
community improvement projects 
within 100 miles of NGS or the Kayenta 
Mine.165 



EPA has met with tribes on numerous 
occasions to discuss the significance of 
NGS to tribal economies and tribal 
water interests in Arizona.166 
Consultations with tribes included 
potential economic impacts associated 
with a BART determination for NGS, as 
well as potential impacts from EPA’s 
Mercury and Air Toxics Standards 
(MATS) rulemaking. 



In recognition of the unusual 
complexity of regulating NGS, 
representatives from EPA, including the 
Assistant Administrator and the Deputy 
Assistant Administrator for the Office of 
Air and Radiation and the Regional 
Administrator for Region 9, visited NGS 
and affected communities in the area. 
EPA officials have also met with 
additional stakeholders, at various 
locations, including EPA offices in San 
Francisco, California and Washington, 
DC, and offices of individual tribal 
governing councils and the Inter Tribal 
Council of Arizona. 



Following the publication of our 
proposed rule on February 5, 2013, EPA 
engaged in 17 consultation meetings 
with tribes prior to the January 2014 
close of the public comment period.167 
Of these meetings, at least two were 
held as group consultation sessions 
where all tribes in Arizona were invited 
to participate and were provided the 
opportunity to request individual 
consultation meetings as well.168 EPA 
received comment letters on our 
proposal and Supplemental Proposal 
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169 See comment numbers 0340, 0317, 0387, 0402, 
0419, and 0421 in the docket for the rule. 



170 See comment number 0440 in the docket for 
the rule. 



171 See document titled ‘‘2014_0107 EPA Letter to 
Chairman Honanie with Enclosure 1.pdf’’ in the 
docket for this rule. 



172 See document titled ‘‘2014_0131 Letter from 
Chairman Honanie.pdf’’ and document titled 
‘‘2014_0206 EPA Response to Chairman Honanie_
Hopi Tribe.pdf’’ in the docket for this rule. 



173 EPA’s policy on Consultation and 
Coordination with Indian Tribes is posted on the 
following Web site: http://www.epa.gov/tribal/
consultation/consult-policy.htm. 



from the Navajo Nation, the Gila River 
Indian Community, the Tohono 
O’odham Nation, the Ak-Chin Indian 
Community, the Tonto Apache Tribe, 
the San Carlos Apache Tribe, and the 
Kaibab Band of Paiute Indians.169 At the 
request of two tribes for additional time 
beyond January 6, 2014 to submit 
comments, EPA exercised our discretion 
to accept comments from tribal 
governments after the close of the 
comment period. The White Mountain 
Apache Tribe submitted comments on 
February 5, 2014.170 In addition, in 
response to their request to EPA for 
information related to NGS, we 
provided responsive documents to the 
Hopi Tribe on January 7, 2014.171 As 
shown in additional correspondence, 
the Hopi Tribe requested additional 
time to submit comments, and EPA 
continued to exercise our discretion to 
accept late comments from the Hopi 
Tribe.172 Our separate response to 
comments document contains a 
summary of all substantive comments 
and EPA’s responses to those comments. 



Several tribes expressed concern that 
the Technical Work Group included 
only two tribes, the Navajo Nation and 
the Gila River Indian Community, and 
excluded numerous other tribes that 
also have a significant economic interest 
in NGS. Several tribes also asserted that 
the Proposed Rule and Supplemental 
Proposal have disproportionate impacts 
on tribes with CAP water settlements 
and urged EPA to develop an alternative 
regulation that does not place an 
additional burden on Indian tribes. 
Another tribe requested that a portion of 
the funds identified in the TWG 
Agreement be designated to their tribe. 



EPA recognizes that many tribes did 
not participate in the development of 
the TWG Agreement. EPA was not 
involved in the formation of the 
Technical Work Group or any of the 
negotiations between the members of 
the TWG in developing the TWG 
Agreement. In addition, our evaluation 
of the TWG Agreement was for the sole 
purpose of determining whether the 
TWG Alternative (Appendix B to the 
TWG Agreement) meets our framework 
for a ‘‘better than BART’’ Alternative. 
Therefore, although EPA agrees that 
many tribes have economic interests in 



NGS and CAP, EPA did not have a role 
in the TWG Agreement and does not 
have any role in the distribution of 
funds described in the TWG Agreement. 



EPA recognizes that our final action 
will have tribal implications. Because 
we are taking action to finalize 
requirements consistent with the TWG 
Agreement, EPA anticipates that 
increases in CAP water costs as a result 
of the installation of new air pollution 
controls at NGS would not occur until 
2030. In addition, as stated elsewhere, 
EPA has committed to collaborating 
with other federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover the expenses for the 
federal portion of pollution control at 
NGS. 



In summary, EPA has taken numerous 
steps, as described in the preceding 
paragraphs, to evaluate the potential 
impacts on Tribes and to identify and 
provide the flexibility for others to 
develop alternative approaches that 
would meet the requirements of the 
CAA and the RHR while being as 
sensitive as possible to concerns raised 
by Tribes. Through the Joint Federal 
Agency Statement on NGS, the federal 
government has recognized its 
obligations through its trust 
responsibility and through its specific 
historical and ongoing involvement 
with NGS and water rights settlements 
with Tribes. That agreement reflects our 
commitment to ongoing engagement 
with affected Tribes and to the pursuit 
of a long-term solution for electricity 
generation that is protective of the 
economic interests of Tribes and public 
health and the environment. 



Based on numerous consultation 
meetings between high-level officials 
from EPA and elected tribal leaders, 
beginning in 2009 and extending into 
2013, and our development of flexible 
options for BART Alternatives in 
response to comments from tribes, EPA 
considers our consultation on NGS to be 
consistent with EO 13175 and EPA’s 
policy to engage in early and 
meaningful consultation with tribes.173 



G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



Executive Order 13045: Protection of 
Children from Environmental Health 
Risks and Safety Risks (62 FR 19885, 
April 23, 1997), applies to any rule that: 
(1) Is determined to be economically 
significant as defined under Executive 



Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 



This rule is not subject to Executive 
Order 13045 because it requires 
emissions reductions of NOX from a 
single stationary source. Because this 
action only applies to a single source 
and is not a rule of general applicability, 
it is not economically significant as 
defined under Executive Order 12866, 
and does not have a disproportionate 
effect on children. However, to the 
extent that the rule will reduce 
emissions of NOX, which contributes to 
ozone formation, the rule will have a 
beneficial effect on children’s health by 
reducing air pollution that causes or 
exacerbates childhood asthma and other 
respiratory issues. 



H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



This action is not subject to Executive 
Order 13211 (66 FR 28355 (May 22, 
2001)), because it is not a significant 
regulatory action under Executive Order 
12866. 



I. National Technology Transfer and 
Advancement Act 



Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA), Public Law 104– 
113, 12 (10) (15 U.S.C. 272 note) directs 
EPA to use voluntary consensus 
standards (VCS) in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. VCS are 
technical standards (e.g., materials 
specifications, test methods, sampling 
procedures and business practices) that 
are developed or adopted by the VCS 
bodies. The NTTAA directs EPA to 
provide Congress, through annual 
reports to OMB, with explanations 
when the Agency decides not to use 
available and applicable VCS. 



Consistent with the NTTAA, the 
Agency conducted a search to identify 
potentially applicable VCS. For the 
measurements listed below, there are a 
number of VCS that appear to have 
possible use in lieu of the EPA test 
methods and performance specifications 
(40 CFR Part 60, Appendices A and B) 
noted next to the measurement 
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174 See, for example, document number 0232 in 
the ANPR docket at EPA–R09–OAR–2009–0598, 
and document numbers 0008 and 0009 in the 
docket for this rule at EPA–R09–OAR–2013–0009. 



175 See, for example, document number 0150, 
0152, 0166, 0173, 0302, and 0303 in the docket for 
this rule. 



176 See document number 0122 in the docket for 
this rulemaking. 



177 See document numbers 0182, 0183, and 0184 
in the docket for this rulemaking. 



178 EPA engaged with the government of the Hopi 
Tribe to search for an oral interpreter between 
English and the Hopi language, but the Hopi Tribe 
was unable to locate anyone to provide those 
services. 



179 See document 0219 in the docket for this 
rulemaking. 



requirements. It would not be practical 
to specify these standards in the current 
rulemaking due to a lack of sufficient 
data on equivalency and validation and 
because some are still under 
development. However, EPA’s Office of 
Air Quality Planning and Standards is 
in the process of reviewing all available 
VCS for incorporation by reference into 
the test methods and performance 
specifications of 40 CFR Part 60, 
Appendices A and B. Any VCS so 
incorporated in a specified test method 
or performance specification would 
then be available for use in determining 
the emissions from this facility. This 
will be an ongoing process designed to 
incorporate suitable VCS as they 
become available. 



J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 



Executive Order 12898 (59 FR 7629, 
February 16, 1994), establishes federal 
executive policy on environmental 
justice. Its main provision directs 
federal agencies, to the greatest extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. 



EPA has determined that this final 
rule will not have disproportionately 
high and adverse human health or 
environmental effects on minority or 
low-income populations because it 
increases the level of environmental 
protection for all affected populations 
without having any disproportionately 
high and adverse human health or 
environmental effects on any 
population, including any minority or 
low-income population. 



EPA recognizes that numerous 
commenters have stated that this 
rulemaking has environmental justice 
implications because NGS, which is 
among the largest coal-fired power 
plants in the country, is located on the 
Navajo Nation. Commenters have also 
expressed concern that the documents 
associated with this rule are too 
technical for community members to 
understand. Some commenters have 
also argued that EPA should apply the 
same standard to NGS as other coal- 
burning power plants (e.g., Four Corners 
Power Plant), and that the extended 
compliance timeframe for NGS is an 
environmental justice issue. 



Fair treatment and meaningful 
involvement are critical components of 



environmental justice and EPA takes 
fair treatment and meaningful 
involvement seriously. We provided 
numerous opportunities for tribal 
governments, environmental and tribal 
non-governmental organizations, and 
other interested stakeholders to provide 
input in the development of our 
Proposed Rule, Supplemental Proposal, 
and Final Rule for NGS. 



As discussed in more detail in the 
RTC, EPA began our public involvement 
process for a BART determination for 
NGS in 2009, when we published an 
Advanced Notice of Proposed 
Rulemaking (ANPR). During 2009 
through 2012, EPA met with various 
stakeholders, including tribal 
governments and Navajo environmental 
groups to discuss NGS and hear 
concerns related to a BART 
determination for this facility.174 During 
the 11-month comment period for our 
Proposed Rule, EPA continued to meet 
with stakeholders to discuss our 
proposed BART determination for NGS 
and our framework for ‘‘better than 
BART’’ alternatives.175 



On July 26, 2013, the TWG submitted 
the TWG Agreement to EPA for 
consideration. EPA posted the TWG 
Agreement to our docket on the same 
day to provide the public an 
opportunity to review it.176 On 
September 25, 2013, EPA posted a 
Supplemental Proposal, along with 
supporting documents, to the docket to 
allow for early review by interested 
parties.177 The Supplemental Proposal 
was published in the Federal Register 
on October 22, 2013. The comment 
period for the Supplemental Proposal 
closed on the same day as the BART 
proposal, on January 6, 2014. The 
Supplemental Proposal also included 
notice of five open house and public 
hearing events EPA scheduled 
throughout Arizona in November 2013. 
The open houses allowed members of 
the public an opportunity to talk with 
representatives from EPA and ask 
questions. EPA held events at the 
LeChee Chapter House, located on the 
Navajo Nation, as well as in Page, 
Arizona, and provided oral 
interpretation services between English 
and Diné (the Navajo language). EPA 
also held an event at the Hopi Day 



School, located in Kykotsmovi, the seat 
of the Hopi tribal government.178 
Finally, we also held events in Phoenix 
and in Tucson, Arizona, to allow 
stakeholders in central and southern 
Arizona, representing CAP water 
interests and several tribes receiving 
CAP water, the opportunity to provide 
comment and talk with representatives 
from EPA. 



EPA understands that the TSD and 
Federal Register notices include 
technical information that may be 
difficult to understand. EPA provided 
Fact Sheets and handouts, written in 
plain language, at the open house and 
public hearing events.179 EPA 
representatives were also present at the 
events to discuss and explain our 
Proposals. 



EPA recognizes that some 
commenters may view the timeframe for 
compliance under EPA’s framework for 
BART Alternatives as an environmental 
justice issue. We note that the Navajo 
Nation and other Tribes expressed 
concern with the potential economic 
impacts of this rulemaking. The 
flexibility we provided has allowed for 
a balance between these considerations. 



We further note that the LNB/SOFA 
credit, an important component of the 
timeframe under our ‘‘better than 
BART’’ framework, was based on real, 
actual emission reductions beginning in 
2009 that were voluntary and not 
required by any rule or regulation. We 
also note that the TWG Alternative, 
which calls for closure of one unit in 
2019 (or equivalent curtailment), will 
result not only in reductions of NOX, 
but also reductions of several other 
pollutants, including SO2, PM, CO2, and 
hazardous air pollutants. Although the 
compliance date of emission limit for 
two units (achievable with the 
installation of SCR) under the TWG 
Alternative is in 2030, over 2009 to 
2044, the TWG Alternative will result in 
greater NOX reductions than would have 
been achieved under BART, will result 
in step-wise reductions of NOX and 
additional pollutants that affect 
visibility or human health, and will 
provide an enforceable mechanism to 
ensure that NGS ceases conventional 
coal-fired electricity generation at NGS 
by the end of 2044. All of these 
measures will increase the level of 
environmental protection for 
communities affected by NGS. 
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K. Congressional Review Act 



The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. Section 804 
exempts from section 801 the following 
types of rules (1) rules of particular 
applicability; (2) rules relating to agency 
management or personnel; and (3) rules 
of agency organization, procedure, or 
practice that do not substantially affect 
the rights or obligations of non-agency 
parties. 5 U.S.C. 804(3). EPA is not 
required to submit a rule report 
regarding today’s action under section 
801 because this action is a rule of 
particular applicability. This rule 
finalizes a source-specific FIP for a 
single generating source. 



L. Petitions for Judicial Review 



Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by October 7, 2014. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. See CAA 
section 307(b)(2). 



List of Subjects in 40 CFR Part 49 



Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Indians, 
Intergovernmental relations, Reporting 
and recordkeeping requirements. 



Dated: July 28, 2014. 
Gina McCarthy, 
Administrator. 



Title 40, chapter I of the Code of 
Federal Regulations is amended as 
follows: 



PART 49—INDIAN COUNTRY: AIR 
QUALITY PLANNING AND 
MANAGEMENT 



■ 1. The authority citation for part 49 
continues to read as follows: 



Authority: 42 U.S.C. 7401, et seq. 



■ 2. Section 49.5513 is amended by 
adding paragraph (j) to read as follows: 



§ 49.5513 Federal Implementation Plan 
Provisions for Navajo Generating Station, 
Navajo Nation. 



* * * * * 
(j)(1) Applicability. Regional Haze 



Best Available Retrofit Technology 
limits for NOX for this plant are in 
addition to the requirements of 
paragraphs (a) through (i) of this section. 
The provisions of this paragraph (j) are 
severable, and if any provision of this 
paragraph (j), or the application of any 
provision of this paragraph (j) to any 
owner/operator or circumstance, is held 
invalid, the application of such 
provision to other owner/operators and 
other circumstances, and the remainder 
of this paragraph (j), will not be affected 
thereby. Nothing in this paragraph (j) 
allows or authorizes any Unit to emit 
NOX at a rate that exceeds its existing 
emission limit of 0.24 lb/MMBtu as 
established by EPA permit AZ 08–01 
issued on November 20, 2008. 



(2) Definitions. Terms not defined 
below have the meaning given to them 
in the Clean Air Act or EPA’s 
regulations implementing the Clean Air 
Act and in paragraph (c) of this section. 
For purposes of this paragraph (j): 



(i) 2009–2029 NOX Cap means a limit 
on emissions from Units 1, 2, and 3 of 
no more than 416,865 tons of NOX. 



(ii) 2009–2044 NOX Cap means a limit 
on emissions from Units 1, 2, and 3 of 
no more than 494,899 tons of NOX. 



(iii) Boiler operating day means a 24- 
hour period between 12 midnight and 
the following midnight during which 
any fuel is combusted at any time in the 
steam-generating unit. It is not 
necessary for fuel to be combusted the 
entire 24-hour period. 



(iv) Coal-fired unit means any of Units 
1, 2, or 3 at Navajo Generating Station. 



(v) Continuous Emission Monitoring 
System or CEMS means the equipment 
required by 40 CFR part 75 and this 
paragraph (j). 



(vi) Departing Participant means 
either Los Angeles Department of Water 
and Power or Nevada Energy, also 
known as NV Energy or Nevada Power 
Company. 



(vii) Emission limitation or emission 
limit means the federal emissions 
limitation required by this paragraph. 



(viii) Existing Participant means the 
existing owners of NGS: Los Angeles 
Department of Water and Power; 
Nevada Energy, also known as NV 
Energy or Nevada Power Company; Salt 
River Project Agricultural Improvement 
and Power District; Arizona Public 
Service Company; and Tucson Electric 
Company, together with the United 
States, acting through the Bureau of 
Reclamation. 



(ix) lb means pound(s). 



(x) Low-NOX Burners and Separated 
Over-Fire Air or LNB/SOFA means 
combustion controls installed on each 
Unit between 2009 and 2011. 



(xi) Navajo Nation means the Navajo 
Nation, a federally recognized Indian 
Tribe. 



(xii) NGS or Navajo Generating 
Station means the steam electric 
generating station located on the Navajo 
Reservation near Page, Arizona, 
consisting of Units 1, 2, and 3, each 750 
MW (nameplate rating), the switchyard 
facilities, and all facilities and 
structures used or related thereto. 



(xiii) NOX means nitrogen oxides 
expressed as nitrogen dioxide (NO2). 



(xiv) Owner/operator means any 
person(s) who own(s) or who operate(s), 
control(s), or supervise(s) one more of 
the Units of the Navajo Generating 
Station. 



(xv) MMBtu means million British 
thermal unit(s). 



(xvi) Operating hour means any hour 
that fossil fuel is fired in the unit. 



(xvii) Unit means any of Units 1, 2, or 
3 at Navajo Generating Station. 



(xviii) Valid data means CEMs data 
that is not out of control as defined in 
40 CFR part 75. 



(3) ‘‘Better than BART’’ alternative for 
NOX. Total cumulative NOX emissions 
from Units 1, 2, and 3, from January 1, 
2009 to December 31, 2044, may not 
exceed the 2009–2044 NOX Cap. The 
owner/operator must implement the 
applicable operating scenario, under 
paragraph (j)(3)(i) of this section, to 
ensure NOX emission reductions 
sufficient to maintain total cumulative 
NOX emissions from Units 1, 2, and 3 
below the 2009–2044 NOX Cap. 



(i) Operating scenarios to comply with 
2009–2044 NOX Cap. The owner/ 
operator must comply with one of the 
following operating scenarios based on 
the applicability provisions in 
paragraph (j)(3)(ii) of this section. 



(A) Alternative A1. (1) By December 
31, 2019, the owner/operator must 
permanently cease operation of one 
coal-fired Unit; and 



(2) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on each of the two 
remaining coal-fired Units. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(B) Alternative A2. (1) By December 
31, 2019, the owner/operator must 
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permanently cease operation of one 
coal-fired Unit; and 



(2) By December 31, 2019, the owner/ 
operator may increase net generating 
capacity of the remaining two coal-fired 
Units by a combined total of no more 
than 189 MW. The actual increase in net 
generating capacity shall be limited by 
the sum of 19 MW and the ownership 
interest, in net MW capacity, purchased 
by the Navajo Nation by December 31, 
2019. Nothing in paragraph (j) of this 
section alters any regulatory 
requirements, including those for pre- 
construction permitting, associated with 
any increase in the net generating 
capacity of the Unit(s). 



(3) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on each of the two 
remaining coal-fired Units. 



(4) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(C) Alternative A3. (1) By December 
31, 2019, the owner/operator must 
reduce the net generating capacity of 
NGS by no less than 561 MW. The 
actual reduction in net generating 
capacity of NGS shall be determined by 
the difference between 731 MW and the 
ownership interest, in net MW capacity 
and limited to 170 MW, purchased by 
the Navajo Nation by December 31, 
2019. 



(2) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on two Units. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(D) Alternative B. (1) Total cumulative 
NOX emissions from Units 1, 2, and 3 
may not exceed the 2009–2044 NOX Cap 
or the 2009–2029 NOX Cap. 



(2) The owner/operator must cease 
operation of Units 1, 2, and 3 if total 
cumulative emissions of NOX from 
Units 1, 2, and 3, based on annual 
reports required under paragraph 
(j)(4)(ii) of this section, exceed the 
2009–2029 NOX Cap at any time prior 
to December 31, 2029. The owner/
operator may restart operation of Units 
1, 2, and 3 after January 1, 2030, as long 



as total cumulative emissions of NOX 
from Units 1, 2, and 3, based on annual 
reports required under paragraph 
(j)(4)(ii) of this section, do not exceed 
the 2009–2044 NOX Cap. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii)), exceed the 2009– 
2044 NOX Cap at any time prior to 
December 31, 2044. 



(ii) Applicability of alternatives. (A) 
Alternative A1 applies if by December 
31, 2019, one of the following occurs: 



(1) Both of the Departing Participants 
retire their ownership interests in NGS 
by December 31, 2019, and the Navajo 
Nation does not purchase an ownership 
interest in NGS; or 



(2) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, and the Navajo 
Nation does not purchase an ownership 
interest in NGS; or 



(3) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, and the Navajo 
Nation does not purchase an ownership 
interest in NGS. 



(B) Alternative A2 applies if by 
December 31, 2019, one of the following 
occurs: 



(1) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has 
increased net generating capacity of the 
two remaining Units by a combined 
total of no more than 189 MW; or 



(2) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has 
increased net generating capacity of the 
two remaining Units by a combined 
total of no more than 189 MW. 



(C) Alternative A3 applies if by 
December 31, 2019, one of the following 
occurs: 



(1) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has not 
increased net generating capacity of the 
Units at NGS; or 



(2) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, the Navajo Nation 



has purchased an ownership interest in 
NGS, and the owner/operator has not 
increased net generating capacity of the 
Units at NGS. 



(D) Alternative B applies if, by 
December 31, 2019, if one of the 
following occurs: 



(1) Any of the Departing Participants 
sell their ownership interests in NGS to 
a Party other than the Navajo Nation 
that is not an Existing Participant, or 



(2) Any of the Departing Participants 
remains as a participant in NGS. 



(iii) By December 22, 2044, the 
owner/operator shall permanently cease 
conventional coal-fired electricity 
generation by all coal-fired Units at 
NGS. 



(4) Reporting and implementation 
requirements for BART. (i) No later than 
December 1, 2019, the owner/operator 
must notify EPA of the applicable 
Alternative for ensuring compliance 
with the 2009–2044 NOX Cap. 



(ii) Beginning in 2015, and annually 
thereafter until the earlier of December 
22, 2044 or the date on which the 
owner/operator ceases conventional 
coal-fired electricity generation by all 
coal-fired Units at NGS, the owner/
operator must report to EPA, the annual 
heat input, the annual emissions of 
sulfur dioxide, carbon dioxide, and NOX 
from the previous full calendar year. In 
addition, the owner/operator must also 
report total cumulative emissions of 
NOX from NGS to assure compliance 
with the 2009–2044 NOX Cap and the 
2009–2029 NOX Cap (if applicable). The 
owner/operator must make this report 
available to the public, either through a 
link on its Web site or directly on its 
Web site. The report must be made 
available within 30 days of the 
submittal deadline associated with the 
annual emission inventory required by 
the Part 71 Operating Permit for NGS. 



(iii) No later than December 31, 2020, 
the owner/operator must submit an 
application to revise its existing Part 71 
Operating Permit to incorporate the 
requirements and emission limits of the 
applicable Alternative to BART under 
paragraph (j)(3) of this section. The Part 
71 Operating Permit for NGS must 
incorporate practically enforceable 
limits for NOX of 0.24 lb/MMBtu, on a 
30-day rolling average basis, for each 
Unit equipped with LNB/SOFA, and 
0.07 lb/MMBtu, on a rolling average 
basis of 30 boiler operating days, for 
each Unit equipped with SCR, as 
federally enforceable permit conditions. 



(iv) In addition to the requirements of 
paragraphs (j)(4)(i), (ii) and (iii) of this 
section, if Alternative B applies, the 
owner/operator must submit annual 
Emission Reduction Plans to the 
Regional Administrator. 
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(A) No later than December 31, 2019 
and annually thereafter through 
December 31, 2028, the owner/operator 
must submit an Emission Reduction 
Plan containing anticipated year-by-year 
emissions from Units 1, 2, and 3 
covering the period from 2020 to 2029 
that will assure that the operation of 
NGS will result in emissions of NOX 
that do not exceed the 2009–2029 NOX 
Cap. The Emission Reduction Plan may 
contain several potential operating 
scenarios and must set forth the past 
annual actual emissions and the 
projected emissions for each potential 
operating scenario. Each potential 
operating scenario must demonstrate 
compliance with the 2009–2029 NOX 
Cap. The Emission Reduction Plan shall 
identify emission reduction measures 
that may include, but are not limited to, 
the installation of advanced emission 
controls, a reduction in generation 
output, or other operating strategies 
determined by the owner/operator. The 
owner/operator may revise the potential 
operating scenarios set forth in the 
Emission Reduction Plan, provided the 
revised plan ensure that NOX emissions 
remain below the 2009–2029 NOX Cap. 



(B) No later than December 31, 2029 
and annually thereafter, the owner/
operator shall submit an Emission 
Reduction Plan containing year-by-year 
emissions covering the period from 
January 1, 2030 to December 31, 2044 
that will assure that the operation of 
NGS will result in emissions of NOX 
that do not exceed the 2009–2044 NOX 
Cap. The Emission Reduction Plan shall 
identify emission reduction measures 
that may include, but are not limited to, 
the installation of advanced emission 
controls, a reduction in generation 
output, or other operating strategies 
determined by the owner/operator. The 
owner/operator may revise the potential 
operating scenarios set forth in the 
Emission Reduction Plan, provided the 
revised plan ensure that NOX emissions 
remain below the 2009–2044 NOX Cap. 



(C) The requirement to submit annual 
Emission Reduction Plans beginning no 
later than December 31, 2019, shall be 
incorporated into the Part 71 Operating 
Permit for NGS as federally enforceable 
permit conditions. 



(5) Continuous emission monitoring 
system (CEMS). (i) At all times, the 
owner/operator of each unit must 
maintain, calibrate, and operate a 
CEMS, in full compliance with the 
requirements found at 40 CFR part 75, 
to accurately measure NOX, diluent, and 
stack gas volumetric flow rate from each 
unit. All hourly valid data will be used 
to determine compliance with the 
emission limitations for NOX in 
paragraph (j)(3) of this section for each 



unit. If the CEMs data is not valid, that 
CEMs data shall be treated as missing 
data and not used to calculate the 
emission average. CEMs data does not 
need to be bias adjusted as defined in 
40 CFR part 75. Each required CEMS 
must obtain valid data for at least 90 
percent of the unit operating hours, on 
an annual basis. 



(ii) The owner/operator of each unit 
shall comply with the quality assurance 
procedures for CEMS found in 40 CFR 
part 75. In addition to these Part 75 
requirements, relative accuracy test 
audits shall be calculated for both the 
NOX pounds per hour measurement and 
the heat input measurement. The 
calculation of NOX pounds per hour and 
heat input relative accuracy shall be 
evaluated each time the CEMS undergo 
relative accuracy testing. 



(6) Compliance determination for NOX 
emission limits. (i) Compliance with the 
NOX emission limits under paragraphs 
(j)(3)(i) of this section shall be 
determined on a rolling average basis of 
thirty (30) Boiler Operating Days on a 
unit by unit basis. Compliance shall be 
calculated in accordance with the 
following procedure: Sum the total 
pounds of NOX emitted from the Unit 
during the current Boiler Operating Day 
and the previous twenty-nine (29) Boiler 
Operating Days; sum the total heat input 
to the Unit in MMBtu during the current 
Boiler Operating Day and the previous 
twenty-nine (29) Boiler Operating Days; 
and divide the total number of pounds 
of NOX by the total heat input in 
MMBtu during the thirty (30) Boiler 
Operating Days. A new 30 Boiler 
Operating Day rolling average shall be 
calculated for each new Boiler 
Operating Day. Each 30 Boiler Operating 
Day rolling average shall include all 
emissions that occur during periods 
within any Boiler Operating Day, 
including emissions from startup, 
shutdown, and malfunction. 



(ii) If a valid NOX pounds per hour or 
heat input is not available for any hour 
for a Unit, that heat input and NOX 
pounds per hour shall not be used in the 
calculation for that 30 boiler operating 
day period. 



(7) Recordkeeping. The owner/
operator of each Unit must maintain the 
following records until the earlier of 
December 22, 2044 or the date that 
conventional coal-fired operation of all 
units at NGS permanently ceases: 



(i) All CEMS data, including the date, 
place, and time of sampling or 
measurement; parameters sampled or 
measured; and results as required by 
Part 75 and as necessary to calculate 
each units pounds of NOX and heat 
input for each hour. 



(ii) Each Boiler Operating Day rolling 
average emission rate for NOX 
calculated in accordance with paragraph 
(j)(6)(i) of this section. 



(iii) Each unit’s 30 Boiler Operating 
Day pounds of NOX and heat input. 



(iv) Records of quality assurance and 
quality control activities for emissions 
measuring systems including, but not 
limited to, any records required by 40 
CFR part 75. 



(v) Records of the relative accuracy 
calculation of the NOX lb/hr 
measurement and hourly heat input. 



(vi) Any other records required by 40 
CFR part 75. 



(8) Reporting. All reports and 
notifications under this paragraph (j) 
must be submitted to the Director, 
Navajo Environmental Protection 
Agency, P.O. Box 339, Window Rock, 
Arizona 86515, and to the Director of 
Enforcement Division, U.S. EPA Region 
IX, at 75 Hawthorne Street, San 
Francisco, CA 94105. 



(i) The owner/operator must notify 
EPA within two weeks after completion 
of installation of NOX control 
technology on any of the units subject 
to this section. 



(ii) Within 30 days after the first 
applicable compliance date in 
paragraph (j)(3) of this section and 
within 30 days of every second calendar 
quarter thereafter (i.e., semi-annually), 
the owner/operator must submit a report 
that lists for each calendar day, 
calculated in accordance with paragraph 
(j)(6) of this section, total lb of NOX and 
heat input (as used to calculate 
compliance per paragraph (j)(6) of this 
section, for each unit’s last 30 boiler 
operating days. The owner/operator 
must include the results of the last 
relative accuracy test audit and the 
calculated relative accuracy for lb/hr 
NOX and heat input performed 45 days 
prior to the end of that reporting period. 
The end of the year report shall also 
include the percent valid data for each 
NOX, diluent, and flow monitor used in 
the calculations of compliance with 
paragraph (j)(6) of this section. 



(9) Enforcement. Notwithstanding any 
other provision in this implementation 
plan, any credible evidence or 
information relevant as to whether the 
unit would have been in compliance 
with applicable requirements if the 
appropriate performance or compliance 
test had been performed, can be used to 
establish whether or not the owner or 
operator has violated or is in violation 
of any standard or applicable emission 
limit in the plan. 



(10) Equipment operations. At all 
times, including periods of startup, 
shutdown, and malfunction, the owner/ 
operator shall, to the extent practicable, 
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maintain and operate the unit including 
associated air pollution control 
equipment in a manner consistent with 
good air pollution control practices for 
minimizing emissions. Determination of 
whether acceptable operating and 
maintenance procedures are being used 



will be based on information available 
to the Regional Administrator, or their 
designee, which may include, but is not 
limited to, monitoring results, review of 
operating and maintenance procedures, 
and inspection of the unit. 



(11) Affirmative defense. The 
affirmative defense provisions of 
paragraphs (c)(2) and (i) of this section 
do not apply to this paragraph (j). 
[FR Doc. 2014–18228 Filed 8–7–14; 8:45 am] 
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From: Lee, Anita
To: Gerardo Rios; Nelson, Cheryl; Chen, Eugene; Jawgiel, Steven; Bohning, Scott; steve frey; Webb, Thomas
Subject: NGS Final Action was signed today!
Date: Monday, July 28, 2014 12:00:00 PM
Attachments: 2014 0728 NGS Final prepublication signed.pdf


Hi Guys,


Just wanted to let you know that the Administrator signed the Final Action for NGS today.


I wanted to say thank you to you all for your involvement and work (and sweat and tears) – it has
 been a tremendous team effort and it is totally unreal that this is finally done! (of course it isn’t
 actually done – lawsuits!)


Oh, and FYI. The only surviving lawsuit on the Four Corners FIP (challenge to final action arguing we
 needed to consult with FWS on ESA) was dismissed last week. So, FCPP BART FIP* actually is truly
 done!


* Well . . . the FIP is done, but the caveat is that the FIP necessitated a PSD permit, so Lisa B is
 working on that one =)


Ha, it never ends!


Hope you all are doing well!


Anita


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


Release attachment in full










The EPA Administrator, Gina McCarthy, signed this final rule on 7/28/14, and EPA is submitting it for publication in the Federal Register (FR). 
While we have taken steps to ensure the accuracy of this Internet version of the rule, it is not the official version of the rule. Please refer to the 
official version in a forthcoming FR publication, which will appear on the Government Printing Office's FDsys website 
(http://fdsys.gpo.gov/fdsys/search/home.action) and on Regulations.gov (http://www.regulations.gov) in Docket No. EPA‐R09‐OAR‐2013‐0009. 
Once the official version of this document is published in the FR, this version will be removed from the Internet and replaced with a link to the 
official version. 



6560-50-P 



ENVIRONMENTAL PROTECTION AGENCY 



40 CFR Part 49 



[EPA-R09-OAR-2013-0009; FRL-9914-62-Region 9] 



Approval of Air Quality Implementation Plans; Navajo Nation; 



Regional Haze Requirements for Navajo Generating Station; Final 



Rule 



AGENCY: Environmental Protection Agency (EPA). 



ACTION: Final rule. 



SUMMARY: The Environmental Protection Agency (EPA) is 



promulgating a source-specific Federal Implementation Plan (FIP) 



requiring the Navajo Generating Station (NGS), a coal-fired 



power plant located on the Navajo Nation near Page, Arizona, to 



achieve reductions in oxides of nitrogen (NOX) required under the 



Best Available Retrofit Technology (BART) provisions of the 



Clean Air Act (CAA) and the Regional Haze Rule (RHR). On 



February 5, 2013, EPA issued a proposed BART determination for 



NGS and an alternative to BART. In a supplemental proposal on 



October 22, 2013, EPA proposed to approve a new alternative 



plan, based on an agreement developed by a group of stakeholders 



known as the Technical Work Group (TWG). EPA is finalizing the 



alternative to BART described in our supplemental proposal. This 



rule is consistent with the TWG Agreement, including a lifetime 



cap in total emissions of NOX from NGS over 2009-2044 (2009-2044 
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NOX Cap). Our final action will achieve greater emissions 



reductions than BART and is expected to significantly reduce the 



impact of NGS on visibility at 11 mandatory Class I Federal 



areas. The operator of NGS must implement one of several 



alternative operating scenarios to achieve the necessary 



emission reductions to comply with the 2009-2044 NOX Cap. 



DATES: Effective date: This rule is effective on [insert date 60 



days from date of publication in the Federal Register]. 



FOR FURTHER INFORMATION CONTACT: Anita Lee, EPA Region 9, (415) 



972-3958, lee.anita@epa.gov. 



SUPPLEMENTARY INFORMATION:  EPA has established a docket for 



this action under Docket ID No. EPA-R09-OAR–2013-0009. The index 



to the docket for this action is available electronically at 



http://www.regulations.gov and in hard copy at EPA Region 9, 75 



Hawthorne Street, San Francisco, California. While documents in 



the docket are listed in the index, some information may be 



publicly available only at the hard copy location (e.g. 



copyrighted material, voluminous or oversized documents, etc.), 



and some may not be publicly available in either location (e.g. 



Confidential Business Information (CBI)). To inspect the hard 



copy materials, please schedule an appointment during normal 



business hours with the contact listed in the FOR FURTHER 



INFORMATION CONTACT section. A reasonable fee may be charged for 



copies. 
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Throughout this document, “we”, “us”, and “our” refer to 



EPA. 
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II. Background for the Final Rule 



 A. History of NGS 



B. Summary of Statutory and Regulatory Framework for 



Addressing Visibility and Sources Located in Indian 



Country 



C. Summary of Proposed Rule and Supplemental Proposal 



D. Summary of Legal Rationale for Compliance Flexibility 



III. Summary of Final FIP Provisions 



IV. Summary of Major Issues Raised by Commenters 



V. Summary of Final Action 



VI. Administrative Requirements 



A. Executive Order 12866: Regulatory Planning and Review 



and Executive Order 13563: Improving Regulation and Regulatory 



Review 



B.  Paperwork Reduction Act 



C.  Regulatory Flexibility Act 



D.  Unfunded Mandates Reform Act 



E.  Executive Order 13132: Federalism 



F.  Executive Order 13175: Consultation and Coordination 



with Indian Tribal Governments 
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G.  Executive Order 13045: Protection of Children from 



Environmental Health Risks and Safety Risks 



H.  Executive Order 13211: Actions Concerning Regulations 



That Significantly Affect Energy Supply, Distribution, or Use 



I.  National Technology Transfer and Advancement Act 



J.  Executive Order 12898: Federal Actions to Address 



Environmental Justice in Minority Populations and Low-Income 



Populations 



K.  Congressional Review Act 



L.  Petitions for Judicial Review 



I. Executive Summary 



 EPA is taking final action pursuant to the CAA and the RHR 



to require Units 1, 2, and 3 at NGS to reduce emissions of NOX in 



order to reduce the impact NGS has on visibility at 11 mandatory 



Class I Federal areas. We are finalizing an alternative to BART 



based on agreed-upon recommendations developed by a group of 



diverse stakeholders known as the Technical Work Group (TWG). 



Our final action limits emissions of NOX from NGS by establishing 



a long-term facility-wide cap on total NOX emissions from 2009 to 



2044 and requires the implementation of one of several 



alternative operating scenarios to ensure that the 2009-2044 cap 



is met. Generally, the alternative operating scenarios require 



the closure of one unit at NGS (or the curtailment of 



electricity generation by a similar amount) in 2019, and 
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compliance with a NOX emission limit that is achievable with the 



installation of selective catalytic reduction (SCR) on two units 



in 2030. 



As part of our final action, EPA is also setting a source-



specific BART Benchmark against which to compare the TWG 



Alternative to ensure that it will achieve greater reasonable 



progress than BART. The BART Benchmark is consistent with the 



BART determination we proposed on February 5, 2013, requiring 



all three units at NGS to meet an emission limit achievable with 



SCR within five years of a final rule. EPA is not finalizing our 



proposed BART determination for NGS in the regulatory 



requirements of this Final Rule. 



EPA’s action to finalize an alternative to BART consistent 



with the TWG Agreement will achieve greater NOX emission 



reductions at lower cost than BART in exchange for flexibility 



in the timeframe for achieving NOX reductions. When fully 



implemented, this Final Rule requires over an 80 percent 



reduction in NOX emissions from NGS and is expected to 



significantly reduce the impact of NGS on visibility at 11 



mandatory Class I Federal areas. 



II. Background for the Final Rule 



A. History of NGS 



NGS is a coal-fired power plant located on the Navajo 



Nation Indian Reservation near Page, Arizona. The facility 
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consists of three 750 megawatt (MW) coal-fired electric utility 



steam generating units with a total capacity of 2250 MW 



constructed from 1974 to 1976. The three units at NGS are co-



owned by six entities: the United States Bureau of Reclamation 



(Reclamation) (24.3 percent); Salt River Project (21.7 percent), 



which also serves as the facility operator; Los Angeles 



Department of Water and Power (21.2 percent); Arizona Public 



Service (14 percent); NV Energy (11.3 percent); and Tucson 



Electric Power (7.5 percent). 



Federal participation in NGS was authorized in the Colorado 



River Basin Project Act of 1968 as a preferred alternative to 



building hydroelectric dams in the Grand Canyon for the purpose 



of providing power to the Central Arizona Project (CAP).1 The CAP 



is a 336-mile water distribution system that delivers about 1.5 



million acre-feet (AF) per year of Colorado River water from 



Lake Havasu in western Arizona to non-Indian agricultural (NIA) 



water users in central Arizona, Indian tribes located in 



Arizona, and municipal water users in Maricopa, Pinal, and Pima 



Counties in Arizona. The CAP water is used to meet the terms of 



a number of Indian water-rights settlements in central Arizona 



and to reduce groundwater usage in the region. A portion of 



 



1 For more detail and for citations or references to the information provided 
in this Background section, please see the Proposed Rule at 78 FR 8274 
(February 5, 2013). 
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Reclamation’s share of electricity from NGS powers the pumps 



that move CAP water to its destinations along the distribution 



system. 



Several tribes located in Arizona, including the Gila River 



Indian Community, the Ak-Chin Indian Community, the Tohono 



O’odham Nation, the San Carlos Apache Tribe, the White Mountain 



Apache Indian Tribe, the Fort McDowell Yavapai Nation, the Salt 



River Pima-Maricopa Indian Community, the Navajo Nation, the 



Yavapai-Apache Nation, the Hopi Tribe, the Pascua Yaqui Tribe, 



the Yavapai-Prescott Tribe, and the Tonto Apache Nation, have 



CAP water allocations or contracts. In exchange for allocations 



of CAP water at reduced cost and access to funds for the 



development of water infrastructure, the tribes with water 



settlement agreements have released their claims to other water 



in Arizona. Excess NGS power owned by Reclamation that is not 



used by CAP is sold and profits are deposited into the Lower 



Colorado River Basin Development Fund (Development Fund) to 



support the tribal water settlement agreements. The U.S. 



Department of the Interior (DOI or Interior), through 



Reclamation, plays an important role in the implementation of 



these settlement agreements and the management of the 



Development Fund. 



The coal used by NGS is supplied by the Kayenta Mine, 



operated by Peabody Energy and located on reservation lands of 
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both the Navajo Nation and the Hopi Tribe. Taxes and royalties 



from NGS and the Kayenta Mine are paid to the Navajo Nation and 



Hopi Tribe, contributing to the annual revenues for both 



governments. EPA understands that the process is underway to 



renew site leases for NGS and the Kayenta Mine, as well as 



associated rights of way agreements and contracts with the 



Navajo Nation and Hopi Tribe. 



Given the extent of federal and tribal interests in NGS, on 



January 4, 2013, EPA, DOI, and the Department of Energy (DOE) 



signed a joint federal agency statement (Joint Statement) 



committing to collaborate on several short- and long-term goals, 



including analyzing and pursuing strategies for providing clean, 



affordable, and reliable power, affordable and sustainable 



water, and sustainable economic development to key stakeholders 



who currently depend on NGS.2 The Joint Statement also recognizes 



the trust responsibility of the Federal government to Indian 



tribes. 



B. Summary of Statutory and Regulatory Framework for Addressing 



Visibility and Sources Located in Indian Country 



In our Proposed Rules, we provided a detailed discussion of 



the statutory and regulatory framework for addressing visibility 



 



2 See document title “2013_0104 Joint Federal Agency Statement on NGS” within 
document number 0005 in the docket for this proposed rulemaking at EPA-R09-
OAR-2013-0009, which can be found at www.regulations.gov. 
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impairment in the mandatory Class I Federal Areas, addressing 



sources located in Indian country under the statute and the 



Tribal Authority Rule (TAR), and developing BART determinations 



pursuant to the CAA and the BART Guidelines set forth in 



Appendix Y to 40 CFR Part 51.3 Here, we provide a brief summary 



of the statutory and regulatory framework. 



Title I, part C, subpart II of the CAA Amendments of 1977 



establishes a visibility protection program that sets forth “as 



a national goal the prevention of any future, and the remedying 



of any existing, impairment of visibility in mandatory class I 



Federal areas which impairment results from man-made air 



pollution.”4 EPA promulgated regional haze regulations 



implementing the program on April 22, 1999.5 Consistent with the 



statutory requirement in 42 U.S.C. 7491(b)(2)(a), EPA’s 1999 



regional haze regulations include a provision that States must 



require certain major stationary sources to procure, install, 



and operate BART. This provision covers sources in listed 



industrial categories with the potential to emit 250 or more 



tons per year of an air pollutant that were “in existence on 



August 7, 1977, but which ha[ve] not been in operation for more 



than fifteen years as of such date.” These sources are 



 



3 See 78 FR 8274 (February 5, 2013) and 78 FR 62509 (October 22, 2013). 
4 See 42 U.S.C. 7419A(a)(1). 
5 See 64 FR 35765 (April 22, 1999). 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 10 of 218 



 



considered to be “BART-eligible.”6 NGS meets these criteria and 



is a BART-eligible source.7 



BART-eligible sources that are reasonably anticipated to 



cause or contribute to visibility impairment are “subject” to 



the BART requirements.8 Generally speaking, a BART-eligible 



source with a predicted visibility impact of 0.5 deciviews (dv) 



or more in a Class I area is considered to “contribute” to 



visibility impairment.9 NGS contributes to visibility impairment 



at 11 surrounding Class I areas in excess of this threshold, and 



is thus subject to BART. 



In determining BART, States are required to take into 



account five factors identified in the CAA and EPA’s 



regulations.10 Those factors are: (1) the costs of compliance, 



(2) the energy and non-air quality environmental impacts of 



compliance, (3) any pollution control equipment in use or in 



existence at the source, (4) the remaining useful life of the 



source, and (5) the degree of improvement in visibility which 



may reasonably be anticipated to result from the use of such 



 



6 See 40 CFR 51.308(e)(1). 
7 See 74 FR 44314 (August 28, 2009); 78 FR 8279 (February 5, 2013); see also 
56 FR 50172 (October 3, 1991) addressing BART for SO2 based on Reasonably 
Attributable Visibility Impairment. 
8 See 70 FR 39104 at 39161 (July 6, 2005). 
9 Id. 
10 42 U.S.C. 7491(g)(2) and 40 CFR 51.308(e)(1)(A)(ii)(A). 
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technology.11 EPA’s guidelines for evaluating BART provide more 



detail and are set forth in Appendix Y to 40 CFR Part 51. 



In 1998, EPA promulgated the Tribal Authority Rule (TAR) 



relating to implementation of CAA programs in Indian country.12 



In the TAR, EPA determined that it has the discretionary 



authority to promulgate “such federal implementation plan 



provisions as are necessary or appropriate to protect air 



quality” consistent with CAA sections 301(a) and 301(d)(4) when 



a tribe has not submitted or EPA has not approved a Tribal 



Implementation Plan (TIP).13 EPA has previously promulgated FIPs 



under the TAR to regulate air pollutants emitted from NGS.14 



Under the CAA, compliance with emission limits determined 



to be BART must be achieved as expeditiously as practicable but 



not later than 5 years after the effective date of the final 



BART determination (See CAA 169A(b)(2)(A) and (g)(4)). As 



discussed in greater detail in our Proposed Rule, EPA recognizes 



that the circumstances related to NGS create unusual and 



 



11 40 CFR 51.308(e)(1)(ii)(A). 
12 See 40 CFR part 49; see also 59 FR 43956 (August 25, 1994) (proposed rule); 
63 FR 7254 (February 12, 1998) (final rule); Arizona Public Service Company 
v. EPA, 211 F.3d 1280 (DC Cir. 2000), cert. den., 532 U.S. 970 (2001) 
(upholding the TAR). 
13 See 40 CFR 49.11(a). 
14 See 56 FR 50172 (October 3, 1991). In 1999, EPA proposed a FIP for NGS to 
fill the regulatory gap that existed because Arizona State permits and SIP 
rules are not applicable or enforceable in the Navajo Nation, and the Tribe 
had not sought approval of a TIP covering the plant. 64 FR 48731 (September 
8, 1999). EPA then re-proposed the FIP with some additional conditions in 
September 2006. 71 FR 53631 (September 12, 2006). EPA finalized that NGS FIP 
on March 5, 2010. 75 FR 10174. 
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significant challenges for a 5-year compliance schedule.15 Based 



on those challenges and our discretion under the TAR for 



implementing CAA requirements in Indian country, we considered 



other options that are consistent with the CAA and RHR, and that 



provide for a more flexible, extended compliance schedule. 



EPA’s BART regulations allow an alternative in lieu of 



BART, provided the alternative results in greater reasonable 



progress than would have been achieved through installation of 



BART.16 Generally, an alternative is considered to be approvable 



provided it results in greater emissions reductions and the 



geographic distribution in emissions from the alternative is not 



substantially different than the distribution of the emissions 



under BART.17 For a state that is subject to the submittal 



deadlines in the RHR, the regulations provide that alternatives 



to BART must ensure that all necessary emission reductions occur 



 



15 Because of its complicated history and its location on the Navajo Nation, 
NGS faces numerous unique complexities and the unusual requirement to comply 
with NEPA for lease and other rights-of-way approvals, which apply only to 
NGS and Four Corners Power Plant, the other coal-fired power plant located on 
the Navajo Nation. EPA also understands the importance of the continued 
operation of NGS and the Kayenta Mine to the Navajo Nation and Hopi Tribe as 
a source of direct revenues through lease payments and coal royalties, as 
well as the importance of Reclamation’s share of NGS to supply water to many 
tribes located in Arizona in accordance with several water settlement acts. 
EPA also recognizes that Reclamation may have fewer options compared to the 
other owners for financing pollution control or other large capital 
improvement projects at NGS. SRP expressed concern that the owners of NGS may 
choose to retire the facility if faced with the financial risk of making a 
large capital investment within 5 years without also having certainty that 
the lease and contract re-negotiations would conclude in a timely and 
favorable manner. 
16 40 CFR 51.308(e)(2). 
17 40 CFR 51.308(e)(3). 
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within the period of the first long-term strategy for regional 



haze (i.e., by 2018) for states that were required to submit 



regional haze SIPs in December 2007.18 Thus, if states had 



submitted timely regional haze SIPs in 2007 with BART compliance 



deadlines in 2012, the RHR provided more than 5 additional years 



for the implementation of alternatives to BART. 



C. Summary of Proposed Rule and Supplemental Proposal 



EPA published an advanced notice of proposed rulemaking 



(ANPR) concerning BART for NGS and the Four Corners Power Plant 



in August 2009.19 On February 5, 2013, EPA’s proposed BART 



determination for NGS was published in the Federal Register and 



provided a thorough discussion of the statutory and regulatory 



framework for addressing visibility through application of BART 



for sources located in Indian country, and of the factual 



background for our BART determination at NGS.20 The proposal 



analyzed the five BART factors and proposed to find that BART 



for NGS was installation of emissions controls to meet a NOX 



emission limit of 0.055 lb/MMBtu based on a rolling average of 



30 boiler operating days (30-BOD average).21 However, in 



recognition of the important role that NGS and the Kayenta Mine 



play in providing employment and revenue to the Navajo Nation 



 



18 40 CFR 51.308(e)(2)(iii). 
19 See 74 FR 44314 (August 28, 2009). 
20 See 78 FR 8274 (February 5, 2013). 
21 Id. at 8288. 
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and Hopi Tribe, and the role of Reclamation’s share of 



electricity generated by NGS in fulfilling water settlement 



agreements with numerous tribes located in Arizona, we proposed 



that the potential economic impacts to tribes argue for 



thoughtful consideration of how flexibility in the compliance 



timeframe could be provided consistent with the air quality 



goals of the CAA.22 Therefore, as discussed in our Proposed Rule, 



EPA proposed to exercise our authority and discretion under 



section 301(d)(4) of the CAA and 40 CFR Part 49.11(a) to propose 



an appropriate timeframe for alternative measures to BART under 



the RHR for NGS. We provided a thorough discussion of the legal 



rationale for setting the compliance schedule for alternative 



measures in our Proposed Rule.23 



Our Proposed Rule included a framework for evaluating 



alternatives to BART.24 As part of the framework, EPA proposed a 



NOX emission credit for the previous early and voluntary 



installation of low-NOX burners with separated over-fire air 



(LNB/SOFA) over the 2009-2011 timeframe (LNB/SOFA credit). We 



proposed that the LNB/SOFA credit supported setting a compliance 



timeframe based on the flexibility under section 301(d)(4) of 



the CAA and 40 CFR 49.11(a).25 EPA proposed to find that an 



 



22 Id. at 8284. 
23 Id. at 8289. 
24 Id. at 8290-92. 
25 78 FR 62509 at 62511 (October 22, 2013). 
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alternative is “better than BART” if the total emissions over 



2009-2044 from the alternative measure, minus the LNB/SOFA 



credit, are less than the total emissions under our proposed 



BART determination for the same period (i.e., the BART 



Benchmark). Consistent with this framework, EPA proposed an 



alternative to BART, requiring compliance with an emission limit 



of 0.055 lb/MMBtu on one unit per year in 2021, 2022, and 2023 



(Alternative 1). We calculated that total emissions under 



Alternative 1 over 2009-2044, minus the LNB/SOFA credit, would 



be less than emissions based on the BART Benchmark. Thus, we 



proposed to find that Alternative 1 was “better than BART”. EPA 



recognized that there may be interest in additional flexibility 



beyond the 2021-2023 timeframe. EPA evaluated two additional 



compliance schedules but did not propose to approve them as 



“better than BART” alternatives because total emissions over 



2009-2044 under these compliance schedules exceeded the BART 



Benchmark. However, we noted that potential technologies or 



other options for achieving additional emission reductions could 



bridge the NOX emission reduction deficit for alternatives to 



BART with compliance schedules that do not, by themselves, meet 



the BART Benchmark.26 We invited stakeholders to submit 



 



26 78 FR 8274 at 8291 (February 5, 2013). 
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additional BART alternatives, consistent with our proposed 



framework, for EPA’s consideration. 



On July 26, 2013, a stakeholder group, known as the 



Technical Work Group on NGS (TWG), submitted an agreement that 



had been established among the seven diverse entities in the 



TWG. We refer to the July 26, 2013, document as the “TWG 



Agreement.” The TWG is composed of representatives from Central 



Arizona Water Conservation District (CAWCD), the Environmental 



Defense Fund (EDF), the Gila River Indian Community (Gila River 



or the Community), the Navajo Nation (Navajo), Salt River 



Project (SRP) on behalf of itself and the other non-federal 



owners, DOI, and Western Resource Advocates (WRA). Although EPA 



attended the opening session of a “kick-off” meeting for the TWG 



on March 21, 2013, at which we described our Proposed Rule, EPA 



did not otherwise participate in the TWG and was not involved in 



any of the discussions leading to submittal of the TWG 



Agreement. 



Appendix B to the TWG Agreement contained TWG’s 



recommendation for an alternative to BART. In general, the 



alternative plan in the TWG Agreement included closure of one 



unit at NGS, or curtailment of net generating capacity by an 



equivalent amount, in 2019 and compliance with a NOX emission 



limit of 0.07 lb/MMBtu on two units at NGS beginning in 2030. 



The TWG Agreement also included a provision requiring the 
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owner/operator of NGS to cease conventional coal-fired 



generation at NGS by the end of 2044. 



EPA independently evaluated Appendix B to the TWG Agreement 



to determine whether it complied with the framework we put forth 



in our Proposed Rule, as well as the statutory and regulatory 



requirements in the CAA and the RHR. On October 22, 2013, EPA 



published a Supplemental Proposal describing the TWG Agreement 



and requesting comment.27 Our Supplemental Proposal contained a 



detailed evaluation of Appendix B to the TWG Agreement along 



with a discussion of our legal rationale for proposing to 



approve requirements consistent with the TWG Agreement as 



meeting the requirements for an alternative to BART. Throughout 



this notice, we refer to the regulations we proposed in our 



Supplemental Proposal that are consistent with Appendix B of the 



TWG Agreement as the “TWG Alternative.” Thus, in this notice, 



the term TWG Alternative refers to EPA’s independent regulatory 



requirements for NGS consistent with the TWG Agreement, rather 



than to Appendix B of the TWG Agreement. 



In our Supplemental Proposal, we proposed to revise the 



numerical value of the BART Benchmark from our Proposed Rule. We 



also proposed a 2009-2044 NOX Cap based on the revised numerical 



value of the BART Benchmark. In our Proposed Rule, we calculated 



 



27 See 78 FR 62509 (October 22, 2013). 
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the BART Benchmark to be 358,974 tons of NOX. As discussed in our 



Supplemental Proposal, we proposed three changes to the BART 



Benchmark: (1) correction of a transcription error; (2) 



correction of the date that EPA anticipated would be 5 years 



following the effective date of the final rule (i.e., July 1, 



2019 instead of January 1, 2018); and (3) application of the 



LNB/SOFA credit to the BART Benchmark, rather than alternatives 



to BART, to represent emissions under BART if LNB/SOFA had been 



installed concurrently with selective catalytic reduction (SCR) 



to reduce NOX emissions.28 Based on these changes, EPA proposed a 



2009-2044 NOX Cap of 494,899 tons. Although EPA revised our 



accounting method for the LNB/SOFA credit in our Supplemental 



Proposal, EPA provided a demonstration that the method EPA used 



in our Proposed Rule to compare our proposed BART determination 



against BART alternatives was equivalent to the method in the 



Supplemental Proposal.29 The application of the LNB/SOFA credit 



to the BART Benchmark in the Supplemental Proposal represented 



what total emissions over 2009-2044 would have been under our 



proposed BART determination if the operator of NGS had elected 



to install LNB/SOFA concurrently with SCR, i.e., within 5 years 



of a final rule, rather than in 2009-2011. Calculation of the 



BART Benchmark and 2009-2044 NOX Cap in this manner is easier to 



 



28 Id. Tables 1 and 3 at 62515-6. 
29 Id. Table 2 and footnote 32 at 62515. 
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apply and enforce in the context of a cap in NOX emissions 



because the LNB/SOFA credit is built into the BART Benchmark 



rather than subtracted each year from actual cumulative 



emissions.30 



In addition to the enforceable 2009-2044 NOX Cap, our 



Supplemental Proposal defines the operating scenarios that would 



be required depending on the final outcome of NGS ownership 



after the expiration of the current lease term at the end of 



2019. In the TWG Agreement, the owners of NGS committed to 



maintain emissions from NGS below the 2009-2044 NOX Cap 



regardless of post-2019 ownership of NGS and the applicable 



operating scenario. As a result, the operating scenarios in the 



TWG Alternative include specific actions for achieving emission 



reductions in 2019 and in 2030. The TWG Alternative also 



provides for an operating scenario that is less well-defined in 



terms of specific actions but establishes a second NOX emissions 



 



30 In contrast, in our Proposed Rule, we calculated the BART Benchmark and 
emissions under BART alternatives using the actual early installation dates 
for LNB/SOFA and then applied the LNB/SOFA credit to BART alternatives for 
comparison against the BART Benchmark. Although this method would have 
resulted in a lower numerical value for the 2009-2044 NOX Cap, the LNB/SOFA 
credit (representing the early emission reductions achieved over 2009-2018) 
would have instead been subtracted from the calculations of cumulative 
emissions under the BART alternative. Although this is functionally 
equivalent to the method used in the Supplemental Proposal, this method would 
make annual comparisons of actual cumulative emissions under the BART 
alternative against the BART Benchmark more complicated because it would have 
required adjustments every year to total emissions to subtract out the 
LNB/SOFA credit. By accounting for the LNB/SOFA credit in the BART Benchmark, 
the actual annual emissions from NGS can be directly compared to the BART 
Benchmark without any further adjustments. 
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cap over the period of 2009-2029 (2009-2029 NOX Cap) that is 



equivalent to emission reductions that would be achieved by a 



more well-defined operating scenario. The 2009-2029 NOX Cap would 



apply in addition to the 2009-2044 NOX Cap. The Supplemental 



Proposal included requirements for annual emission reporting to 



EPA that would also be made publicly available as part of the 



compliance demonstration for the TWG Alternative. 



D. Summary of Legal Rationale for Compliance Flexibility 



In our February 5, 2013, proposal for NGS, EPA proposed an 



alternative to BART that we referred to as Alternative 1. EPA 



proposed to find that consideration of a compliance schedule 



beyond 2018 for Alternative 1 at NGS was appropriate for a 



number of reasons, including the importance of NGS to numerous 



Indian tribes located in Arizona and the federal government’s 



reliance on NGS to meet the requirements of water settlements 



with several tribes. Providing this timeframe for compliance 



would not, in itself, avoid or mitigate increases in water rates 



for tribes located in Arizona; however, it would provide time 



for the collaborating federal agencies to explore options to 



avoid or minimize potential impacts to tribes, including seeking 



funding to cover expenses for the federal portion of pollution 



control at NGS. 



In developing this framework, EPA proposed to exercise its 



authority and discretion under section 301(d)(4) of the CAA, 42 
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U.S.C. 7601(d)(4) and the TAR, 40 CFR 49.11(a), and proposed an 



appropriate timeframe for an alternative measure under the RHR 



for NGS. EPA considered this timeframe to be consistent with the 



general programmatic requirements. Under the RHR, States and 



regulated sources had almost 20 years from the issuance of the 



rule in 1999 to design and implement alternative measures to 



BART. For numerous reasons, including the myriad stakeholder 



interests and complex governmental interests unique to NGS, we 



are only now addressing the BART requirements for NGS. 



Our proposal to require emission reductions beyond 2018 was 



supported by CAA section 301(d)(4) and the TAR codified at 40 



CFR 49.11(a). The TAR reflects EPA’s commitment to promulgate 



“such Federal implementation plan provisions as are necessary or 



appropriate to protect air quality” in Indian country where a 



tribe either does not submit a Tribal Implementation Plan (TIP) 



or does not receive approval of a submitted TIP (emphasis 



added). 



The use of the term “provisions as are necessary or 



appropriate” indicates EPA’s determination that it may only be 



necessary or appropriate to promulgate a FIP of limited scope. 



The United States Court of Appeals for the Tenth Circuit has 



previously endorsed the application of this approach in a 



challenge to the FIP for the Four Corners Power Plant, stating: 



“[40 CFR 49.11(a)] provides the EPA discretion to determine what 
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rulemaking is necessary or appropriate to protect air quality 



and requires the EPA to promulgate such rulemaking.”31 The court 



went on to observe: “Nothing in section 49.11(a) requires EPA . 



. . to submit a plan meeting the completeness criteria of [40 



CFR part 51] Appendix V.”32 While the decision in  the Tenth 



Circuit focused on 40 CFR part 51, Appendix V, EPA believes the 



same considerations apply to the promulgation of a FIP intended 



to address the objectives set forth in 40 CFR 51.308(e)(2). In 



particular, EPA has discretion to determine if and when a FIP 



addressing the objectives set forth in 40 CFR 51.308(e)(2) 



should be promulgated, which necessarily includes discretion to 



determine the timing for complying with the requirements of any 



such FIP.  



III. Summary of Final FIP Provisions 



EPA is finalizing our finding that it is necessary or 



appropriate to promulgate a source-specific FIP requiring NGS to 



achieve NOX emission reductions required by the BART provisions 



of the CAA and RHR. EPA is determining that our proposed NOX 



emission limit of 0.055 lb/MMBtu, based on our analysis of the 



relevant factors, establishes the appropriate BART Benchmark for 



determining “better than BART.” Further, we are finalizing our 



assessment that the TWG Alternative, which establishes an 



 



31 See Ariz. Public Serv. Co. v. EPA, 562 F.3d 1116 (10th Cir. 2009). 
32 Id. 
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enforceable 2009-2044 cap on NOX emissions from NGS over the life 



of the facility is “better than BART.” Finally, we are 



finalizing the TWG Alternative as the FIP requirements for NGS. 



EPA is promulgating four possible operating scenarios under 



the TWG Alternative (see Table 1). The operator of NGS must 



implement one of the four enforceable operating scenarios in 



order to comply with the 2009-2044 NOX Cap. The applicable 



operating scenario will depend on the outcome of ownership 



changes related to LADWP, NV Energy, and Navajo Nation, as well 



as whether the operator of NGS can increase capacity (by no more 



than 189 MW) to accommodate ownership changes, without 



triggering New Source Review permitting requirements, as 



described in Table 1. Once the ownership outcomes are finalized, 



the operator of NGS must implement the applicable Alternative as 



shown in Table 1. For example, if LADWP and NV Energy both 



retire their ownership shares of NGS and the Navajo Nation does 



not elect to purchase an ownership share of NGS, TWG Alternative 



A1 applies and the operator of NGS must implement Alternative A1 



and may not elect to implement Alternatives A2, A3, or B. By 



December 1, 2019, the operator of NGS must notify EPA of the 



applicable Alternative (i.e., TWG Alternative A1, A2, A3, or B). 



In addition to the enforceable 2009-2044 NOX Cap, 



Alternatives A1, A2, and A3 each has enforceable emission 



reduction measures in 2019 and 2030 (see Table 1). Under 
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Alternative B, in addition to the enforceable 2009-2044 NOX Cap, 



the operator of NGS must also ensure that cumulative NOX 



emissions over 2009-2029 comply with the 2009-2029 NOX Cap. The 



2009-2029 NOX Cap is calculated based on emissions that would 



have been emitted over that period under Alternative A1. Under 



all Alternatives, if, based on required annual reports submitted 



by the operator of NGS to EPA, cumulative emissions of NOX from 



NGS exceed the 2009-2044 NOX Cap at any time prior to December 



31, 2044, the operator of NGS must permanently cease operation 



of NGS. In addition, under Alternative B, if cumulative 



emissions of NOX exceed the 2009-2029 NOX Cap prior to 2029, the 



operator of NGS must temporarily cease operation of all units at 



NGS.33 Under all Alternatives, the operator must permanently 



cease operation of all units at NGS by December 22, 2044. 



Under all TWG Alternatives, the operator of NGS must report 



to EPA annual emissions and heat input data and must make this 



information publicly available on its website. In addition, 



under TWG Alternative B, the operator must also submit to EPA 



annual Emission Reduction Plans projecting year-by-year 



emissions covering the 2020-2029 and 2030-2044 periods so that 



there is a plan for operation of NGS that ensures that 



 



33 The combination of the 2009-2044 and 2009-2029 NOX Caps under TWG 
Alternative B means that if NGS exceeds the 2009-2029 NOX Cap prior to 2029 it 
must cease operation, but the operator may re-start operation after 2030 as 
long as cumulative emissions have not yet exceeded the 2009-2044 NOX Cap. 
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cumulative emissions of NOX do not exceed the 2009-2029 NOX Cap 



and the 2009-2044 NOX Cap. Although year-by-year emissions 



projected in the annual Emission Reduction Plans are not 



enforceable (i.e., emissions in a given year are not required to 



match projections for that year in an Emission Reduction Plan), 



the requirement to submit Emission Reduction Plans is 



enforceable, and provides the operator with a framework for 



planning for future emissions reductions. The requirement also 



provides EPA and the public the opportunity to monitor and 



evaluate progress of emission reductions under TWG Alternative 



B. 
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Table 1: Summary of the Major Regulatory Provisions of the TWG Alternative 
Applicability  



(Step 1) 
 If LADWP and NV Energy both exit NGS without selling their ownership 



interests (i.e., retire shares), or both exit by selling to an existing NGS 
participant; or one retires shares and the other sells to an existing NGS 
participant; and 



 If LADWP or NV Energy 
sells to a 3rd party, or 
does not exit NGS; 



 (Step 2)  If Navajo Nation does 
not purchase ownership 
share by 12/31/19; 



 If Navajo Nation 
purchases up to 170 MW 
by 12/31/19; and 



 If Navajo Nation 
purchases up to 170 MW 
by 12/31/19; and 



 n/a 



 (Step 3)  n/a  If Participants 
increase capacity 
without triggering 
permit requirements; 



 If Participants cannot 
increase capacity 
without triggering 
permitting); 



 n/a 



Applicable 
Alternative 



Then TWG Alternative 
A1 applies 



Then TWG Alternative 
A2 applies 



Then TWG Alternative 
A3 applies 



Then TWG Alternative B 
applies 



Applicable 
Requirements 



 Comply with 2009-2044 NOX Cap of 494,899 tons 
 Permanently cease operation of all units if cumulative emissions before 2044 exceed 2009-2044 NOX Cap 



 Owner/operator permanently ceases conventional coal-fired generation by December 22, 2044 
Additional 
Emission Cap 



 n/a  Comply with 2009-2029 
NOX Cap of 416,865 tons 



Specific 
Requirements* 



 By 12/31/19 
permanently close 1 
unit 



 By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units 



 By 12/31/19 
permanently close 1 
unit 



 By 12/31/19 operator 
may increase capacity 
by no more than 189 MW 



 By 12/31/30 meet 0.07 
lb/MMBtu on 2 units 



 By 12/31/19 reduce net 
generating capacity by 
no less than 561 MW 



 By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units 



 Temporarily cease 
operation if cumulative 
emissions before 2029 
exceed 2009-2029 NOX Cap 



Reporting   By December 1, 2019, notify EPA of applicable Alternative (A1, A2, A3, or B) 
 Submit annual report summarizing heat input and annual and cumulative emissions of NOX 
 Make annual report publicly available on website 
 Submit application to revise Part 71 Operating Permit by December 31, 2020 



Additional 
Reporting 



 n/a  By 12/31/19 and 
annually thereafter 
submit Emission 
Reduction Plans to 
project year-by-year 
emissions to assure 
compliance with NOX Caps 



* All units must comply with the existing NOX emission limit of 0.24 lb/MMBtu established in a 2008 
permitting action. See discussion in Proposed Rule at 78 FR at 8284 (February 5, 2013). This limit applies 
to each unit unless otherwise stated.
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In our final rule, EPA has included several revisions to 



the proposed regulatory text (40 CFR 49.5513(j)) put forth in 



the Supplemental Proposal. The substantive revisions include: 



1. Revision to §49.5513(j)(3) to clarify that EPA is 



finalizing a “better than BART” Alternative; 



2. Additions to §49.5513(j)(3) to specify that the operator 



must temporarily cease operation of NGS if cumulative 



emissions of NOX exceed the 2009-2029 NOX Cap of 416, 



865 tons at any time prior to December 31, 2029 (under 



Alternative B), and must permanently cease operation of 



NGS if cumulative emissions of NOX exceed the 2009-2044 



NOX Cap of 494,899 tons at any time prior to December 



31, 2044 (under all Alternatives); 



3. Additions to §49.5513(j)(3)(i)(A)(2), (B)(3), and 



(C)(2), to specify that the NOX emission limit of 0.07 



lb/MMBtu is to be calculated based on a rolling average 



basis of 30 boiler operating days; 



4. Correction to §49.5513(j)(3)(ii)(D), to specify that 



Alternative B shall also apply if either of the 



Departing Participants (i.e., LADWP or NV Energy) 



remains as a participant in NGS; 



5. Addition of §49.5513(j)(3)(iii), consistent with the TWG 



Agreement, to require the owners of NGS to cease its 
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operation of conventional coal-fired generation at NGS 



no later than December 22, 2044;34 



6. Addition to §49.5513(j)(4)(ii), to change the annual 



reporting date to begin in 2015 instead of the specific 



date of January 31, 2015, and specify that the report 



must be submitted to EPA and also made publicly-



available within 30 days of the submittal deadline 



associated with the annual emission inventory required 



by the Part 71 Operating Permit for NGS; 



7. Addition to §49.5513(j)(4)(iii), to clarify that the 



Part 71 Operating Permit for NGS shall incorporate 



practically enforceable limits for NOX of 0.24 lb/MMBtu, 



on a 30‐day rolling average basis, for each Unit 



equipped with LNB/SOFA, and 0.07 lb/MMBtu, on a rolling 



average basis of 30 boiler operating days, for each Unit 



equipped with SCR, as federally enforceable permit 



conditions; and 



 



34 See page 14 of the TWG Agreement (section IV.F). This section of the TWG 
Agreement also states that “[a]t its election, consistent with the Lease 
Amendment, the Navajo Nation may continue plant operations at NGS after 
December 22, 2044 consistent with EPA approval.” EPA is not including this 
provision into the regulatory requirements at §49.5513(j)(3)(iii), however, 
EPA expects that NGS would be substantially modified if the Navajo Nation 
elects to continue operation of the facility after NGS ceases conventional 
coal-fired generation in 2044, and that NGS must then meet all applicable 
regulatory and permitting requirements in existence at that time. 
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8. Addition of §49.5513(j)(4)(iv)(C), to specify that the 



requirement to submit annual Emission Reduction Plans 



beginning no later than December 31, 2019, must be 



incorporated into the Part 71 Operating Permit for NGS 



as a federally enforceable permit condition. 



9. Revision to §49.5513(j)(7) to require the owner or 



operator of NGS to maintain records that document 



compliance with the NOX Cap (e.g., daily emissions and 



heat input data) for the life of the facility, rather 



than at least five years. 



10. Deletion of §49.5513(j)(7)(vi) that required record-



keeping of all major maintenance activities conducted on 



emission units, air pollution control equipment, and 



CEMS because record-keeping of maintenance activities 



are not needed to ensure compliance with the 2009-2029 



and 2009-2044 NOX Caps. 



11. Revision to §49.5513(j)(11) to state that the 



affirmative defense provisions of paragraphs §49.5513 



(c)(2) and §49.5513(i) do not apply to paragraph 



§49.5513(j).35 



 



35 We note that in our Supplemental Proposal, we reported the affirmative 
defense provisions as paragraphs (c)(1) and (g)(3) in error. The correct 
citations are to paragraph (c)(2) and paragraph (i) of 40 CFR 49.5513. 
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Revision (1) above is necessary to clarify that EPA is 



finalizing a “better than BART” alternative in lieu of BART. 



The BART Benchmark used to assess the “better than BART” 



alternative is based on our proposed BART determination for NGS, 



and the “better than BART” alternative is consistent with our 



Supplemental Proposal of the TWG Alternative. Revision (3) above 



is necessary because EPA inadvertently did not specify the 



averaging period associated with the emission limits for NOX in 



our Supplemental Proposal. Revisions (2) and (4) through (10) 



above are in response to comments submitted to EPA on our 



Supplemental Proposal. Revision (11) above amends a proposed 



provision in our Supplemental Proposal that limited the 



applicability of the existing affirmative defense provisions for 



startups, shutdowns, and malfunctions (from the previous FIP for 



NGS codified at 40 CFR 49.5513(c)(2) and 40 CFR 49.5513(i)) to 



malfunctions.36 In this Final Action, we are revising (j)(11) to 



make clear that the existing affirmative defense provisions do 



not apply to the emission limits established in the TWG 



Alternative. 



Following the close of the public comment period, the United 



States Court of Appeals for the D.C. Circuit issued a decision 



 



36 See final action for the previous FIP for NGS at 75 FR 10179 (March 5, 
2010). 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 31 of 218 



 



concerning various aspects of the NESHAP for Portland cement 



plants issued by EPA in 2013, including the affirmative defense 



provision of that rule.37 The court found that EPA lacked 



authority to establish an affirmative defense for private civil 



suits and held that under the CAA, the authority to determine 



civil penalty amounts lies exclusively with the courts, not EPA. 



The court did not address whether such an affirmative defense 



provision could be properly included in a SIP. However, the 



court’s holding makes it clear that the CAA does not authorize 



promulgation of such a provision by EPA. In particular, the 



court’s decision turned on an analysis of CAA sections 113 



(Federal enforcement) and 304 (Citizen suits). These provisions 



apply with equal force to a civil action brought to enforce the 



provisions of a FIP. The logic of the court’s decision thus 



applies to the promulgation of a FIP and precludes EPA from 



including an affirmative defense provision in a FIP. Therefore, 



we are not including an affirmative defense provision in the 



final FIP. 



We note that, if a source is unable to comply with emission 



standards as a result of a malfunction, EPA may use case-by-case 



enforcement discretion, as appropriate. Further, as the D.C. 



 



37 NRDC v. EPA, 2014 U.S. App. LEXIS 7281 (D.C. Cir.), in the docket for this 
rulemaking. 
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Circuit recognized, in an EPA or citizen enforcement action the 



court has the discretion to consider any defense raised and 



determine whether penalties are appropriate.38 



IV. Summary of Major Issues Raised by Commenters 



The public comment period for our Proposed Rule opened on 



February 5, 2013. On two occasions, we extended the comment 



period on our Proposed Rule at the request of stakeholders, with 



a final closing date of January 6, 2014. Although we posted the 



pre-publication version of our Supplemental Proposal to the 



docket and to our website on September 25, 2013, the public 



comment period for the Supplemental Proposal officially began 



when it was published in the Federal Register on October 22, 



2013.39 We accepted public comments on our Supplemental Proposal, 



concurrently with our Proposed Rule, until January 6, 2014. Our 



Supplemental Proposal also included notice of five public 



hearings, one on the Navajo Nation, one on the Hopi reservation 



and three in the State of Arizona. The public hearings occurred 



during the week of November 12, 2013. In all, 194 oral 



testimonies were presented at the public hearings. 



 



38 Id. at 24 (arguments that violations were caused by unavoidable technology 
failure can be made to the courts in future civil cases when the issue 
arises). 
39 See document number 0182 (Pre-publication version of Supplemental Proposal 
for NGS Signed on September 25, 2013), posted to docket on September 25, 2013 
and publication of Supplemental Proposal in Federal Register at 78 FR 62509 
(October 22, 2013). 
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We received over 77,000 written comments. Of these, over 



76,800 comments came from private individuals who submitted 



substantially similar comments by email or postcard. We received 



an additional 300 unique written comments (not including 



duplicates, requests for extension of the public comment period, 



or requests for additional hearings) from a variety of 



individuals and entities, including tribal governments, 



environmental or public interest advocacy groups, water interest 



groups, groups representing industry or commerce, the operator 



and participants in NGS and the Kayenta Mine, elected officials, 



and state and local governments. 



In this notice, EPA is providing an abbreviated summary of 



the major comments and EPA’s responses to those comments, 



grouped together by subject matter. The complete response to 



comments document (RTC) includes the full summary of all 



substantive comments and EPA’s full responses to those comments. 



The RTC is included in the docket for this rulemaking.40 We are 



not responding to comments unrelated to our Proposed Rule or 



Supplemental Proposal for NGS in this notice or in the RTC. 



A. General Comments from Public Hearings 



 



40 See document titled “EPA Responses to Comments on Final Rule for NGS” in 
the docket for this rule. 
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Comment: Contribution of NGS to the local and state economy and 



support for TWG Alternative 



 Many commenters at the public hearings preferred the TWG 



Alternative because they believe that EPA’s proposed BART 



determination would force NGS and the Kayenta Mine to close, 



causing economic harm to an area where the majority of residents 



are low-income and where opportunities for employment are 



limited. Many commenters stressed that NGS employs over 500 



people and the Kayenta Mine has over 400 employees, and the loss 



of these jobs would only exacerbate the unemployment rate in the 



area, which currently ranges from 47 percent to 60 percent. 



 A number of commenters noted that NGS supplies more than 



90 percent of the energy used by Central Arizona Water 



Conservation District (CAWCD), which operates the Central 



Arizona Project (CAP), which transfers water from the Colorado 



River throughout Arizona. A few commenters urged EPA to uphold 



its federal trust obligations and ensure that tribal communities 



continue to have access to affordable water, and advised EPA to 



make a decision consistent with the legal rights that the Gila 



River Indian Community and other stakeholders negotiated and 



that Congress granted under the Arizona Water Settlements Act of 



2004. 



 A few commenters support the TWG Alternative because they 



believe it is a fair compromise created by a diverse group of 
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stakeholders that provides a path for future operation at NGS by 



allowing for potential ownership changes and by providing an 



extension to install SCR technology, while still ensuring that 



the total emission reductions of NOX will be greater than those 



achieved under EPA’s proposed BART determination. 



Response: 



 EPA recognizes the contribution of NGS and the Kayenta Mine 



to the economy of the Navajo Nation, the Hopi Tribe, the city of 



Page, and the state of Arizona. In our Proposed Rule, EPA 



discussed the history of NGS and the relationship between NGS, 



the Central Arizona Project, and numerous tribes located in 



Arizona.41 EPA notes that NGS is a facility that is subject to 



the BART requirement of the RHR, and emissions from NGS affect 



visibility at 11 national parks and wilderness areas in the 



Southwest. The analyses in our Proposed Rule and Supplemental 



Proposal determined that additional controls at NGS are cost-



effective, will significantly reduce the contribution of NGS to 



visibility impairment at numerous Class I areas, and should not 



cause NGS to retire. However, for a number of reasons, including 



the importance of NGS to numerous Indian tribes located in 



Arizona and the federal government’s reliance on NGS to meet the 



requirements of water settlements with several tribes, EPA also 



 



41 See 78 FR 8274, at 8275 (February 5, 2013). 
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outlined a framework for considering “better than BART” 



alternatives that ensures emission reductions while providing 



additional flexibility to the operator of NGS.42 



 EPA agrees with comments that the TWG Agreement represents 



a compromise between diverse stakeholders, although we recognize 



that the members of the TWG did not invite all affected 



stakeholders to participate in their discussions. The TWG 



Alternative provides certainty for future operation of NGS, 



flexibility in the compliance timeframe, and more emission 



reductions of NOX than would have been achieved under EPA’s 



proposed BART determination. Based on our analysis in our 



Supplemental Proposal and consideration of all comments 



received, EPA is taking action to finalize requirements 



consistent with the TWG Agreement we put forth in our 



Supplemental Proposal, i.e., the TWG Alternative. 



Comment: Impact of air pollutants from NGS on public health and 



welfare and support for proposed BART determination 



 Several commenters favor EPA’s proposed BART determination 



for NGS because they believe that emissions from NGS cause 



health problems in the area, including respiratory illness and 



heart disease. One commenter cited a Clean Air Task Force study 



which states that NGS is responsible for approximately 



 



42 Id. and 78 FR 62509 (October 22, 2013). 
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$127 million in health costs every year. Many of these 



commenters urged EPA to conduct health studies to determine the 



actual impact to health in these communities. 



 Some commenters favor stringent controls because they 



believe that emissions from NGS adversely affect native plant 



species and harm traditional dry land farming. Others assert 



that emissions from NGS can be linked to high levels of mercury 



found in fish species located in nearby lakes. Many commenters 



expressed concerns over the well-being of the Navajo Aquifer. A 



number of commenters favor stringent controls because they 



believe that emissions produced from NGS contribute to climate 



change. 



 In contrast, a few commenters questioned the extent to 



which emissions from NGS impact public health and the 



environment, asserting that the haze is a result of emissions 



from natural sources (e.g., volcanoes, wind/dust storms, and 



forest fires) and pollution produced from nearby cities (i.e., 



Phoenix, Los Angeles, and Las Vegas). Another commenter asserted 



that EPA’s website states that vehicles are the largest 



producers of NOX emissions in the country and concludes that EPA 



is ignoring mobile sources and unfairly targeting stationary 



sources. 



 Some commenters preferred EPA’s proposed BART determination 



over the TWG Alternative because they believe that the 
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alternative is based on a false premise. They asserted that the 



closure of a single unit is not equivalent to cleaning up all 



three units because the reduction in capacity will ultimately 



require new electricity generation elsewhere because the demand 



for power does not change. 



Response: 



Protection of human health and the environment is EPA’s 



mission and forms the basis for many Agency actions, including 



establishing the National Ambient Air Quality Standards (NAAQS), 



and promulgation of regulations such as the New Source 



Performance Standards (NSPS) and the National Emission Standards 



for Hazardous Air Pollutants (NESHAP). In addition to Clean Air 



Act requirements to protect human health, in the 1977 Clean Air 



Act Amendments, Congress declared as a national goal the 



prevention of any future, and the remedying of any existing, 



impairment of visibility in mandatory class I Federal areas 



which impairment results from manmade air pollution (See CAA 



§169A). 



EPA agrees that visibility-impairing pollutants are among 



the same pollutants that affect human and ecosystem health; 



however, health studies are beyond the scope of this BART 



analysis. Similarly, hazardous air pollutants (HAPs), such as 
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mercury, are not visibility-impairing pollutants and therefore 



are beyond the scope of this BART analysis.43 



EPA agrees that climate change is an important issue.44 



However, the RHR addresses pollutants that impair visibility and 



is not intended to address pollutants that contribute to climate 



change. EPA has developed various programs and activities to 



address emissions of greenhouse gases.45 On June 2, 2014, EPA 



signed a proposal to cut greenhouse gas emissions from coal-



fired power plants by up to 30 percent by 2030.46 Although 



regulation of greenhouse gases is conducted under separate 



statutory requirements from regional haze, EPA is mindful that 



this BART determination for NGS is not the only regulatory 



program that affects this facility and the region. 



EPA agrees with comments that mining and combustion of coal 



affect the environment. EPA notes that Reclamation has started 



its process to develop an Environmental Impact Statement (EIS) 



required under the National Environmental Protection Act (NEPA) 



for activities resulting from the continued operation of NGS and 



the Kayenta Mine.47 The on-going NEPA process provides numerous 



 



43 Emissions of HAPs from various source categories are addressed generally 
through the NESHAP. EPA addressed mercury emissions from power plants 
specifically in the final Mercury and Air Toxics Standard (MATS). 77 FR 9304 
(February 16, 2012). 
44 http://www.epa.gov/climatechange/basics/. 
45 http://www.epa.gov/climatechange/EPAactivities.html. 
46 See http://www2.epa.gov/carbon-pollution-standards. 
47 For more information, please see www.ngskmc-eis.net. 
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opportunities and the appropriate forum to raise concerns 



related to the impacts of mining and use of water from the 



Navajo Aquifer. We further note that representatives of DOI 



attended all the public hearings on NGS held by EPA and are 



aware of the issues raised by commenters during the BART process 



regarding mining and the Navajo Aquifer. 



EPA disagrees with the assertion that EPA is unfairly 



targeting stationary sources of emissions and ignoring the 



significant contribution of motor vehicle emissions. Consistent 



with title II of the CAA, the EPA Office of Transportation and 



Air Quality protects public health and air quality by, among 



other things, regulating air pollution from motor vehicles, 



engines, and the fuels to operate them.48 New cars and sport 



utility vehicles sold today have emission levels of 



hydrocarbons, NOX, and carbon monoxide that are 98 – 99 percent 



lower than new vehicles sold in the 1960s on a per mile basis.49 



Similarly, standards established for heavy-duty highway and non-



road sources require emission rate reductions on the order of 90 



percent or more for particulate matter and NOX. In 2014, EPA 



finalized new vehicle emission standards and reduced the fuel 



sulfur content of gasoline to achieve additional reductions in 



 



48 http://www.epa.gov/otaq/. 
49 See, e.g., 76 FR 74854, at 74900 (December 1, 2011). 
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tailpipe and evaporative emissions from passenger cars, light-



duty vehicles, medium-duty passenger cars, and some heavy-duty 



vehicles starting in 2017.50 



EPA agrees that forest fires and volcanic eruptions, when 



they occur, can impact visibility to a greater extent than 



anthropogenic sources of emissions. However, Congress directed 



EPA to develop rules to address on-going emissions from 



stationary sources subject to BART to remedy the existing 



impairment of visibility in Class I areas and restore visibility 



to natural conditions. 



EPA disagrees with assertions that the TWG Alternative is 



based on a false premise because the closure or curtailment of 



one unit would just result in electricity being produced 



elsewhere. Closure of one unit at NGS or the curtailment of an 



equivalent amount of electricity generation is possible based on 



LADWP and NV Energy’s intended divestiture from NGS. Consistent 



with state law in California and Nevada, additional electricity 



needed to replace lost generation from NGS, associated with 



LADWP and NV Energy’s divestiture, would come from energy 



 



50 See Fact Sheet for Tier 3 Standards available at 
http://www.epa.gov/otaq/documents/tier3/420f14010.pdf 
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sources that emit less air pollution than a conventional coal-



fired power plant operating with SCR on all units.51 



Comments regarding specific aspects of the TWG Alternative 



are discussed in Section 9.0 of the RTC. 



Comment: Environmental and Social Justice 



 Several commenters consider the presence of NGS and several 



other power plants in and around the Navajo Nation to represent 



an environmental and economic justice issue. One commenter noted 



that a Navajo water hauler in Kaibeto, a Navajo community near 



Page, pays 10 to 20 times more for water, or $13,000 per acre 



foot, than municipal CAP water users in Glendale or a farmer in 



Tempe, who pay $551 and $41 per acre feet, respectively. 



 Several commenters opined that the leaders of the Navajo 



Nation and EPA have not protected the interests of the local 



population. A few expressed concerns over how the alternatives 



were written, noting that many tribal residents do not 



understand the technical language used in the documents and 



therefore cannot adequately comment on the validity of the 



alternatives proposed. Some commenters argued that pollution can 



be controlled using existing technology and EPA should apply the 



same standard to NGS as other coal-burning power plants (e.g., 



 



51 See RTC and references therein. 
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Four Corners Power Plant). A few commenters argued that 



extending the compliance timeframe for NGS demonstrates that the 



federal government considers itself exempt from federal law. 



Several argued that tribal communities do not have the funds to 



develop proposals and/or conduct environmental assessments and 



urged that EPA uphold federal trust responsibilities and create 



an equal playing field. 



Response: 



 EPA defines Environmental Justice as “the fair treatment 



and meaningful involvement of all people regardless of race, 



color, national origin, or income with respect to the 



development, implementation, and enforcement of environmental 



laws, regulations, and policies. EPA has this goal for all 



communities and persons across the country. It will be achieved 



when everyone enjoys the same degree of protection from 



environmental and health hazards and equal access to the 



decision-making process to have a healthy environment in which 



to live, learn, and work.”52 



 EPA takes fair treatment and meaningful involvement 



seriously and provided numerous opportunities for tribal 



governments, environmental and tribal non-governmental 



organizations, and other interested stakeholders to provide 



 



52 http://www.epa.gov/environmentaljustice/. 
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input in the development of our Proposed Rule, Supplemental 



Proposal, and Final Rule for NGS. EPA began our public 



involvement process for a BART determination for NGS in 2009, 



when we published an Advanced Notice of Proposed Rulemaking 



(ANPR). Although we initially provided a 30-day public comment 



period, at the request of tribal governments and other 



interested stakeholders, we extended the comment period for 



tribes another 30 days to October 28, 2009 and, to allow 



additional time for government-to-government consultation on 



NGS, agreed to accept comments from tribes until March 1, 2010. 



EPA received over 6,000 comments on the ANPR.53 During 2009 



through 2012, EPA met with various stakeholders, including 



tribal governments and tribal environmental groups, to discuss 



NGS and hear concerns related to a BART determination for this 



facility.54 We initially provided a 90-day comment period for the 



Proposed Rule on February 5, 2013, and at the request of various 



stakeholders, we provided several extensions of the public 



comment period, which closed on January 6, 2014. During the 11-



month comment period, EPA continued to meet with stakeholders, 



 



53 See page 25 of the TSD to the February 5, 2013 Proposed Rule. 
54 See, for example document number 0232 in the ANPR docket at EPA-R09-OAR-
2009-0598, and document numbers 0008 and 0009 in the docket for this rule. 
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at their request, to discuss our proposed BART determination for 



NGS and our framework for “better than BART” alternatives.55 



On July 26, 2013, the TWG submitted Appendix B to the TWG 



Agreement to EPA for consideration. EPA posted the TWG Agreement 



to our docket on the same day to provide the public an 



opportunity to review it.56 On September 25, 2013, EPA posted our 



Supplemental Proposal, along with supporting documents, to the 



docket to allow for pre-publication review by interested 



parties.57 The Supplemental Proposal was published in the Federal 



Register on October 22, 2013. The comment period for the 



Supplemental Proposal closed on the same day as the BART 



proposal, on January 6, 2014. The Supplemental Proposal also 



included notice of five open house and public hearing events EPA 



scheduled throughout Arizona in November 2013. The open houses 



allowed members of the public an opportunity to talk with 



representatives from EPA and ask questions. EPA held events at 



the LeChee Chapter House, located on the Navajo Nation, as well 



as in Page, Arizona, and provided oral interpretation services 



between English and Diné (the Navajo language). EPA also held an 



event at the Hopi Day School, located in Kykotsmovi, the seat of 



 



55 See, for example, document number 0150, 0152, 0166, 0173, 0302, and 0303 in 
the docket for this rule. 
56 See document number 0122 in docket for this rule. 
57 See document numbers 0182, 0183, and 0184 in the docket for this rule. 
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the Hopi tribal government.58 Finally, we also held events in 



Phoenix and in Tucson, Arizona, to allow stakeholders in central 



and southern Arizona, representing CAP water interests and 



several tribes receiving CAP water, the opportunity to provide 



comment and talk with representatives from EPA. Although EPA 



understands that the TSD and Federal Register notices include 



technical information that may be difficult to understand, EPA 



provided Fact Sheets and handouts, written in plain language, at 



the open house and public hearing events.59 EPA representatives 



were also present at the events to discuss and explain our 



Proposals. EPA recognizes that many tribal communities do not 



have the funds to develop alternative proposals or hire experts 



on their behalf; however, this does not diminish such 



communities’ ability to participate in the rulemaking process in 



a meaningful way as EPA takes seriously its responsibility to 



explain its proposal to all interested parties and assesses all 



comments, regardless of the form of the comment or whether or 



not the commenter has a technical background. 



As stated in our Proposed Rule and Supplemental Proposal, 



EPA has determined that these proposed rules, if finalized, will 



 



58 EPA engaged with the government of the Hopi Tribe to search for an oral 
interpreter between English and the Hopi language, but the Hopi Tribe was 
unable to locate anyone to provide those services. 
59 See document 0219 in the docket for this rule. 
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not have disproportionately high and adverse human health or 



environmental effects on minority or low-income populations 



because they increase the level of environmental protection for 



all affected populations (i.e., require emission reductions from 



NGS).60 EPA recognizes that some commenters may view the 



timeframe for compliance under EPA’s framework for BART 



Alternatives as an environmental justice issue. We note that the 



LNB/SOFA credit, an important component of the extended 



timeframe, was based on real, actual emission reductions 



beginning in 2009 that were voluntary and not required by any 



rule or regulation. We also note that the TWG Alternative, which 



calls for closure of one unit in 2019 (or equivalent 



curtailment) will result not only in greater reductions of NOX 



than would have been achieved under BART, but also reductions of 



several other pollutants, including SO2, PM, CO2, and mercury. 



Thus, although the TWG Alternative includes a compliance 



timeframe for achieving additional reductions in 2030, over 



2009-2044, the TWG Alternative will result in reductions of 



additional pollutants that affect visibility or human health, 



and will provide an enforceable mechanism to ensure that the 



 



60 See discussions under Executive Order 12898 in 78 FR at 8793 (February 5, 
2013) and 78 FR at 62520 (October 22, 2013). 
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owner/operator of NGS ceases conventional coal-fired electricity 



generation at NGS by the end of 2044. 



EPA recognizes that numerous commenters expressed 



frustration regarding social inequities related to costs and 



benefits of coal mining and combustion and water availability 



and cost. We recommend participating in the EIS process for NGS 



and Kayenta Mine to raise any concerns related to costs, 



benefits, and the environmental and social justice of coal 



mining and coal combustion at the Kayenta Mine and NGS. 



B. Comments on Factor 1 – Cost of Controls 



Comment: EPA underestimated SCR costs 



 Several commenters asserted that EPA underestimated the 



cost of compliance by improperly reworking cost estimates 



developed for SRP by Sargent and Lundy (S&L) in 2010 and 



disregarding real costs that would be incurred. One commenter 



quoted the BART Guidelines and the final RHR to assert that 



although the use of the Control Cost Manual is encouraged, it is 



not mandated, and that EPA has discretion to use additional 



sources of cost information. The commenter believes, therefore, 



that the SRP estimates for the excluded cost items are 



appropriate to use because they are more precise than the 



generic statements that EPA relied upon in the Control Cost 



Manual. 



Response: 
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 EPA disagrees with the comment that we improperly reworked 



and underestimated the SCR cost estimates. We note, however, 



that even if we had relied only on the cost estimate provided by 



SRP, EPA still would have concluded that SCR is cost-effective 



at NGS. 



EPA used a hybrid approach for our cost analysis that 



relied primarily on the cost estimates provided by SRP, but also 



followed the BART Guidelines to determine whether S&L included 



cost estimates for services or equipment associated with SCR 



that were not allowed under the EPA Control Cost Manual. The 



BART guidelines state “[i]n order to maintain and improve 



consistency, cost estimates should be based on the OAQPS Control 



Cost Manual, where possible”.61 The capital cost estimate EPA 



presented in the proposed rulemaking for SCR plus LNB/SOFA ($541 



million total for Units 1-3) is only 8 percent lower than the 



SRP cost estimate ($589 million). SRP’s cost estimate would not 



have changed our conclusion that SCR is cost-effective at NGS. 



As discussed in the TSD to the proposed rulemaking, EPA 



made four adjustments to SRP’s cost estimates for SCR, namely, 



to exclude “Owners Construction Management, O&M Support and 



Contract Service,” “Owners Legal Support and Insurance,” and 



 



61 The OAQPS Control Cost Manual is now referred to as the EPA Control Cost 
Manual. 
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“Allowance for Funds Used During Construction,” and to use an 



interest rate of 7 percent.62 Our detailed, line-by-line analysis 



was included in the docket for this proposed rulemaking and 



provided an explanation for why we retained, modified, or 



rejected each line item.63 Please see the RTC for additional 



discussion of these four adjustments to the S&L cost analysis. 



In our proposed rule, we presented total capital and total 



annual cost estimates from EPA and SRP, as well as average and 



incremental cost-effectiveness values based on EPA and SRP 



assumptions for total annual cost and total annual NOX 



reductions. Based on SRP’s analysis, average cost-effectiveness 



of SCR+LNB/SOFA at NGS was less than $3,000 per ton and 



incremental cost-effectiveness of SCR+LNB/SOFA (compared to 



SNCR+LNB/SOFA) was approximately $5,300 per ton.64 EPA stated 



that the cost-effectiveness values calculated by both EPA and 



SRP for SCR+LNB/SOFA are lower than or within the range of other 



BART evaluations where EPA or a state has determined that SCR is 



BART (ranging from approximately $2,000 to $6,000 per ton). 



EPA has accordingly determined that SCR is cost-effective at 



NGS.65 Therefore, even if EPA accepted the S&L cost estimates 



 



62 See Table 12 of the TSD to the February 5, 2013 Proposed Rulemaking, 
available as document number 0014 in the docket for this rule. 
63 See MS Excel document titled “EPA cost analysis for NGS” within document 
number 0004 in the docket for this rule. 
64 See Table 3 of our Proposed Rule, 78 FR at 8281 (February 5, 2013). 
65 See our Proposed Rule at 78 FR at 8281 (February 5, 2013). 
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submitted by SRP, as commenters suggest, EPA would still have 



determined that SCR is cost-effective for NGS. 



Comment: EPA overestimated SCR costs 



 One commenter asserted that EPA overestimated the cost of 



installing SCR at NGS. Although the commenter supported EPA’s 



adjustments to the S&L cost estimates, the commenter asserted 



that further revisions are appropriate. The commenter stated 



that EPA overestimated the following costs: outage costs 



associated with installation and “preinstallation” work; 



catalyst costs; and auxiliary power. In addition, the commenter 



asserted that EPA overestimated annual costs by assuming 20 



years as the basis for amortizing costs and using an inflated 



interest rate of 7 percent. 



Although the commenter concurs with EPA’s conclusion that 



SCR plus LNB/SOFA is cost-effective at $2,240 per ton of NOX 



removed, the commenter re-calculated cost-effectiveness to be 



$1,412 per ton for Unit 1, $1,331 per ton for Unit 2, and $1,497 



per ton for Unit 3. 



Response: 



EPA disagrees with the commenter that any revisions to 



EPA’s estimate of SCR costs are necessary. Even if some of the 



costs projected by S&L and used by EPA may be overestimated 



(e.g., the commenter points primarily to capital recovery, 



catalyst replacement costs, and costs for lost power 
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generation), EPA disagrees that we must correct every issue of 



concern raised by the commenters in order to support our 



determination of the BART Benchmark. EPA made four specific 



corrections to the estimates provided by S&L and SRP to make the 



cost calculation methodology consistent with methodologies used 



for BART cost calculations nationally.66 As noted in other 



responses even if we consider the average and incremental cost 



effectiveness of SCR using SRP and S&L’s full cost projections, 



EPA would still determine that SCR at NGS is cost-effective. The 



cost-effectiveness values cited by the commenter, below $1,500 



per ton, certainly suggest that SCR could be even more cost-



effective than the values we relied upon in our proposal, but 



this would not change our overall determination that SCR is 



cost-effective for NGS. 



Comment: Updated SCR cost estimate from SRP 



 SRP contracted with S&L in 2013 to review and update the 



SCR cost estimates that were prepared in 2010. S&L escalated 



costs for inflation, and incorporated other minor adjustments to 



reflect a lower NOX design target. SRP’s revised capital cost 



estimates for SCR installation on all three units total $650 



 



66 See, e.g., Final Regional Haze Plan for Arizona (Phase 1) at 77 FR 72512 at 
72531 (December 5, 2012); Final Regional Haze Plan for North Dakota at 77 FR 
20894 at 20916-17 (April 16, 2012); Final Regional Haze Plan for New Mexico 
at 76 FR 52388 at 52399-400 (August 22, 2011); Final Regional Haze Plan for 
Wyoming at 79 FR 5032 at 5082 (January 30, 2014). 
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million (in 2013 dollars) compared to SRP’s 2010 cost estimate 



of $544 million. 



Response: 



 EPA reviewed the updated 2013 cost estimates developed by 



S&L and provided by SRP.67 In its 2013 cost report, S&L explains 



that it escalated labor and material costs, and updated cost 



estimates based on a revised design target of 0.03 lb/MMBtu (so 



that the SCR system is deployed as a 3+1 system rather than a 



2+2 catalyst layer system), and other design features, including 



a low-load temperature control system to operate SCR at lower 



loads. S&L escalated several costs at rates above 6.7 or 8 



percent (e.g., freight, scaffolding). S&L did not make any 



revisions to the components of variable annual costs, including 



maintenance labor, auxiliary power, steam, and catalyst 



replacement. To be consistent with the cost estimates in our 



Proposed Rule, EPA accepted most of the line item costs as 



adjusted by S&L and made the same four adjustments to the 2013 



cost estimates as we had applied to the 2010 cost estimates. 



These changes result in an 8 percent difference in total capital 



costs of SCR between EPA’s 2013 estimate and SRP’s 2013 estimate 



and a 21 percent difference in the total annual costs of SCR 



between the 2013 estimates from EPA and SRP (see Table 2). 



 



67 See RTC and references therein. 
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Table 2: Cost Estimates for SCR in 2010 and 2013 Dollars 



 
Total Capital 
Cost in 2010$ 



Total Capital 
Cost in 2013$ 



Total Annual 
Cost in 2010$ 



Total Annual 
Cost in 2013$ 



EPA Estimate $496 million $598 million $59 million $69 million 
SRP Estimate $544 million $650 million $75 million $88 million 



 



 In our proposed BART determination, EPA also presented the 



average and incremental cost-effectiveness of controls, based on 



the combination of combustion controls (LNB/SOFA) and post-



combustion controls (i.e., SNCR or SCR). Therefore, cost-



effectiveness values presented in our Proposed Rule were based 



on total annual cost of SCR in combination with annual cost of 



LNB/SOFA (SCR+LNB/SOFA), SNCR in combination with LNB/SOFA 



(SNCR+LNB/SOFA) or LNB/SOFA alone.68 Based on the updated 2013 



cost estimates for SCR, Table 3 shows the average and 



incremental cost-effectiveness of controls, in both 2010 and 



2013 dollars, based on EPA and SRP assumptions for total annual 



cost and annual NOX reductions achieved by SCR. See RTC for 



further detail on cost-effectiveness of SNCR+LNB/SOFA and 



LNB/SOFA. 



 



Table 3: Cost Effectiveness of Controls in 2010 and 2013 dollars 



 
2010 $ 2013 $ 



EPA SRP EPA SRP 
SCR+ 



LNB/SOFA 
Total Annual Cost* 



$67.5 
million 



$80.2 
million 



$74.4 
million 



$92.6 
million 



 



68 78 FR at 8281, February 5, 2013. 
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Annual NOx reduced 
(tpy) 



28,573 26,180 28,573  26,180 



NOx Limit (lb/MMBtu) 0.055 0.080 0.055 0.080 
Average Cost 



Effectiveness ($/ton) 
$2,369  $3,069  $2,605  $3,537 



Incremental Cost 
Effectiveness (vs. 
LNB/SOFA) ($/ton) 



$3,522  $4,889  $3,899  $5,695 



Incremental Cost 
Effectiveness (vs. 



SNCR+LNB/SOFA) 
($/ton) 



$3,239  $5,357  $3,798  $6,647 



* EPA’s cost effectiveness calculations represent SCR in combination with 
LNB/SOFA, rather than SCR alone. 



 



Based on the revised 2013 cost estimates for SCR+LNB/SOFA, 



the revised average cost-effectiveness of SCR+LNB/SOFA is 



roughly 10 percent higher (based on EPA’s estimates) than the 



average cost-effectiveness values reported in our Proposed Rule, 



and roughly 15 percent higher based on SRP’s estimates.69 The 



2013 values for average cost-effectiveness of SCR+LNB/SOFA based 



on EPA and SRP estimates are still comparable to the range of 



values determined cost-effective for SCR in other BART 



determinations. For these reasons, EPA continues to consider 



SCR+LNB/SOFA as cost-effective at NGS. 



Comment: Cost-Effectiveness of Presumptive BART 



 One commenter stated that in establishing presumptive 



limits in the BART Guidelines, EPA recognized that SCR is not 



 



69 For informational purposes, EPA included the incremental cost-effectiveness 
values of SCR+LNB/SOFA (estimated in 2010 and 2013) compared to LNB/SOFA and 
SNCR+LNB/SOFA, but we note that a comparison of the percent change in 
incremental cost-effectiveness between 2010 and 2013 is not informative 
because SRP did not provide updated cost estimates (in 2013 dollars) for the 
other control technologies. 
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cost-effective and that combustion controls such as LNB/SOFA 



represent the most cost-effective control options for most 



boiler types. The commenter pointed out that in establishing 



presumptive limits, EPA considered controls that cost less than 



$1,500 per ton to be cost-effective, and that the cost-



effectiveness for SCR at NGS, which ranges from $3,000 to $6,000 



per ton based on 2010 estimates, is well above this threshold. 



The commenter concluded that EPA should have rejected SCR and 



proposed LNB/SOFA as BART for NGS. 



Response: 



EPA disagrees with the assertion that the BART Guidelines 



established a threshold for cost-effectiveness against which all 



future BART determinations must compare. In developing the 



presumptive NOX limits for BART in 2005, EPA did not set the 



cost-effectiveness values estimated for combustion controls as 



the threshold for determining whether a given control technology 



was or was not cost-effective. If EPA had intended the cost-



effectiveness values estimated in 2005 to represent a threshold 



for BART, it is reasonable to assume that the BART Guidelines 



would have included those cost-effectiveness values as 



thresholds in Appendix Y, and would have required future cost 



estimates to be presented in 2005 dollars for appropriate 



comparison to the thresholds. The BART Guidelines do not set a 



numerical definition for “cost-effective”, and the analysis of 
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presumptive limits uses cost-effectiveness as a means to broadly 



compare control technologies, not as a threshold for rejecting 



controls for an individual unit or facility that exceed the 



average cost-effectiveness of combustion controls. In addition, 



as discussed in the RTC, a value of $1,500 per ton is not an 



appropriate or relevant value for determining cost-



effectiveness. 



Comment: Indirect costs should also be considered under Factor 1 



 The Gila River Indian Community asserted that EPA conducted 



the analysis of cost-effectiveness incorrectly by not including 



the indirect costs of the requirements and only considering the 



direct cost of the requirements. The commenter stated that EPA 



did not give sufficient consideration to the high costs to 



tribes associated with indirect impacts of its proposed BART 



determination. 



Response: 



 EPA disagrees with the assertion that our cost-



effectiveness analysis was incorrect because it did not include 



indirect costs in the assessment of the costs of compliance. The 



BART Guidelines, which States and EPA must follow in BART 



determinations for fossil-fuel fired power plants greater than 
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750 MW,70 focus on the direct costs of the pollution control 



equipment and other capital and annual costs associated with the 



control technology alternatives. The BART Guidelines do not 



require consideration of the cost of potential indirect effects 



of BART control options when assessing the costs of compliance. 



Therefore, EPA disagrees that our analysis for Factor 1 was 



incorrect or incomplete because it did not include indirect 



costs to tribes. EPA further notes that under Factor 2, the 



energy and non-air quality environmental impacts analysis, the 



BART Guidelines specifically require the energy impact analysis 



to consider direct energy impacts (e.g., parasitic load from 



certain control technologies) and to generally exclude indirect 



energy impacts of controls (e.g., energy to produce raw 



materials for construction of control equipment) unless the 



indirect impact is unusual or significant. 



However, because of the unique relationship between NGS, 



tribes, and tribal water settlement agreements, and to inform 



our government-to-government consultation with tribes, EPA did 



consider potential indirect effects of control options to tribes 



under Factor 2. EPA quantified the impact to electricity rates 



and CAP water rates, and also assessed whether installation of 



 



70 40 CFR 51.308(e)(1)(ii)(B). 
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SCR would result in electricity generation costs at NGS that 



exceed the cost to purchase power on the wholesale market. 



Therefore, although EPA appropriately did not consider indirect 



costs in our analysis of Factor 1, EPA did include consideration 



of indirect impacts to tribes and other entities in our analysis 



of Factor 2. 



C. Comments on Factor 2 – Energy and Non-Air Quality 



Environmental Impacts, including Economic Impacts 



Comment: EPA’s Affordability Analysis relied on invalid 



assumptions 



One commenter submitted a report, prepared by Management 



Information Services, Inc. (MISI report), asserting that EPA 



made several assumptions that underestimated the cost of 



continuing to operate NGS with additional controls, including 



the assumption that no new capital would be deployed at NGS over 



the next 25 years, the assumption that the increase in the 



annual NGS lease cost would be $15 million per year (which is 



lower than actual increase in lease cost of $43 million per year 



that was released after publication of our Proposed Rule), and 



the use of EPA’s capital cost estimates for SCR instead of the 



cost estimated by S&L. 



Other commenters asserted that EPA underestimated the cost 



of closing NGS and purchasing power on the wholesale market, by 
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not accounting for costs associated with stranded investments 



and decommissioning NGS. 



Response: 



EPA recognizes the economic importance of NGS to the State 



of Arizona, the Navajo Nation, and the Hopi Tribe. The purpose 



of the Affordability Analysis in our docket was to determine 



whether the control options for BART would have a detrimental 



impact on the competitiveness of NGS in the western power 



market, affecting whether the NGS owners would continue to 



operate NGS or replace NGS generation with less expensive market 



power. The Affordability Analysis indicated that, even if SCR 



installation was required on all three units at NGS, power 



produced at NGS would remain less expensive than the cost to 



replace power through wholesale purchases. Because utilities 



will generally provide power to their customers in a least-cost 



manner and because NGS, with the installation and operation of 



SCR, remained the less expensive option, EPA determined that the 



operation and installation of SCR, in and of itself, was not 



likely to force NGS to close. 



 In response to multiple comments expressing concern related 



to simplifying assumptions or outdated data, EPA updated the 



Affordability Analysis with the most current power market price 



curves from the U.S. Energy Information Administration (EIA) and 



recent forward power market prices in March 2014 and other more 
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current modeling variables. These revisions are discussed in 



more detail in the RTC as well as in additional supporting 



documents.71 The updated model results, comparing the net present 



value (NPV) of electricity generation costs with air pollution 



controls installed compared to the costs to purchase an 



equivalent amount of power on the wholesale market, are 



summarized in the RTC. Overall, the combined changes do not 



change the conclusions from the original Affordability Analysis 



that installing and operating SCR at NGS would be less costly 



than closing NGS and purchasing replacement power from the 



wholesale market. 



Comment: EPA’s failure to appropriately consider the impacts to 



non-Indian agricultural (NIA) water users renders its Factor 2 



analysis arbitrary, capricious, and an abuse of discretion 



One commenter stated that, as a result of errors and 



omissions, EPA’s Factor 2 analysis is arbitrary, capricious, and 



an abuse of discretion. The commenter asserted that there are 



several problems with the EPA analysis related to NIA users of 



CAP water, including erroneous assumptions, insufficient support 



for conclusions, failure to consider decreased farming 



profitability and increased unemployment, failure to acknowledge 



 



71 See RTC and references therein. 
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the inability of NIA water users to pass along cost increases as 



compared to municipal users, and other factors. 



Response: 



 EPA recognizes that CAP water is an important resource for 



NIA and other users of water in Arizona. As a result, as one of 



a number of discretionary analyses EPA conducted on the indirect 



impacts on major stakeholders, EPA calculated water rate 



increases to NIA users of CAP water and municipal and industrial 



users of CAP water. 



EPA disagrees that our discussion of impacts to NIA users of 



CAP water renders our Factor 2 analysis arbitrary, capricious, 



and an abuse of discretion. Neither the CAA nor the BART 



Guidelines require consideration of indirect costs or indirect 



impacts of controls in a BART analysis. EPA, nevertheless, 



included an evaluation of impacts to some of the major 



stakeholders in NGS in our BART analysis under Factor 2, 



including NIA users, as consistent with the statement in the 



BART Guidelines that “the energy impacts analysis may consider . 



. . whether a given alternative would result in significant 



economic disruption or unemployment” (emphasis added).72 



EPA recognizes that the information we had available to us 



about NIA users of CAP water was limited, and we acknowledged in 



 



72 See BART Guidelines at 70 FR at 39169 (July 6, 2005). 
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the TSD to our Proposed Rule that we had several questions about 



CAP and groundwater availability to NIA water users. EPA 



appreciates the clarifications and additional information 



provided by NIA users of CAP water during the comment period for 



our proposals. The additional information provided during the 



comment period about NIA users of CAP water does not change our 



conclusion under Factor 2, that the potential economic impacts 



to tribes argue for flexibility in the compliance timeframe for 



NGS, because this compliance flexibility also benefits other 



stakeholders, including the NIA users of CAP water. 



Comment: EPA must evaluate cumulative economic impact of other 



rulemakings 



 One commenter asserted that the BART proposal must take 



into account the context in which the regional haze rules are 



being implemented and conduct a cumulative impact analysis of 



all EPA rulemakings. The commenter noted that the two remaining 



copper smelters in Arizona are already subject to BART for SO2 



and they also have to make significant capital investments to 



comply with other regulatory programs and initiatives such as 



the revised SO2 NAAQS. 



Response: 



 EPA disagrees with the assertion that we must consider the 



total cost impact of all EPA regulatory requirements in a BART 



analysis. EPA recognizes that other facilities, whose water and 
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electricity rates may be affected by our BART determination for 



NGS, may also be subject to BART for their own emissions of 



visibility-impairing pollutants. As a general matter, EPA is 



mindful that facilities may be affected by multiple regulatory 



and program activities. We note that BART is a case-by-case 



determination that is based on a source-specific analysis of 



five factors, which include considerations of the unique 



circumstances of each affected facility, as required under the 



CAA. 



Comment: Impact to the Development Fund 



One commenter stated that the increased cost of electricity 



generation associated with SCR would reduce the competitiveness 



of the price of NGS power on the wholesale market and therefore 



reduce the revenue that flows into the Development Fund. 



Response: 



 As discussed in our Proposal Rule and TSD, EPA recognizes 



that any electricity owned by Reclamation based on its 24.3 



percent participation in NGS that is not used by CAP is sold and 



revenues are deposited into the Development Fund.73 This fund is 



authorized to pay the delivery portion of the cost of CAP water 



for certain Indian tribes and to pay the cost of constructing 



 



73 See Proposed Rule at 78 FR at 8282 (February 5, 2013) and TSD at pages 71-
72. 
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delivery systems to bring CAP water to certain Indian tribes.74 



EPA considers the potential economic impacts to tribes, 



including potential impacts to the Development Fund, as part of 



BART factor 2 to support the appropriateness of flexibility in 



the compliance timeframe for NGS. 



Comment: No basis for public health claim 



 One commenter asserted that EPA has no basis for claiming 



that the NOX reductions from NGS would lead to a public health 



benefit. The commenter noted that EPA establishes NAAQS at 



levels that are protective of public health and welfare with an 



adequate margin of safety that accounts for sensitive 



populations such as children and the elderly, and that EPA has 



never found that any of the areas around NGS fail to attain the 



NAAQS. The commenter asserted that EPA must conduct a health 



risk evaluation that follows the four basic steps of the risk 



assessment process: hazard identification, dose‐response, 



exposure assessment, and risk characterization. 



Response: 



 EPA agrees that the purpose of this rule is to reduce 



visibility impairment caused by emissions of NOX from NGS. EPA 



has not conducted a health risk evaluation for this rulemaking 



that attempts to characterize or quantify a public health 



 



74 See Proposed Rule at 78 FR at 8283 (February 5, 2013). 
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benefit. Because NOX is itself a criteria pollutant that affects 



public health and is also a precursor to ozone and fine 



particulate matter, which are also criteria pollutants that 



affect public health, we consider it reasonable to state that 



other benefits could exist. We also note that EPA does not agree 



that there are no health benefits from reductions in ozone and 



fine particulate matter below the level of the NAAQS. On the 



contrary, EPA’s practice of quantifying these benefits in 



regulatory impact assessments has been strongly supported by 



peer-reviewed science.75 



D. Comments on Factor 3 – Existing Controls at NGS 



Comment: EPA failed to consider existing controls 



 Based on EPA’s statement in the Proposed Rule that the 



early installation of LNB/SOFA would not influence EPA’s BART 



determination and EPA’s use of a baseline scenario in the 



visibility modeling that did not include LNB/SOFA, the operator 



of the Kayenta Mine concluded that EPA failed to consider 



existing controls. 



Response: 



 



75 See EPA, 2010, “Summary of Expert Opinions on the Existence of a Threshold 
in the Concentration-Response Function for PM2.5-related Mortality Technical 
Support Document.” Available from 
http://www.epa.gov/ttn/ecas/regdata/Benefits/thresholdstsd.pdf. 
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EPA disagrees with the assertion that we failed to consider 



existing controls. As described in our Proposed Rule and 



consistent with the BART Guidelines (directing BART 



determinations to conduct the five-factor analysis generally 



using a 2001-2003 baseline) EPA evaluated LNB/SOFA as a separate 



control technology in our BART analysis, as well as a technology 



that can be used in combination with post-combustion control 



technologies (i.e., SNCR and SCR).76 We also discussed the 



voluntary installation of LNB/SOFA in 2009-2011 under Factor 3: 



Existing Controls at NGS.77 



As discussed in section 8.5 of the RTC, EPA properly 



considered baseline emissions over the period 2001-2003 in our 



analysis of cost-effectiveness and anticipated visibility 



benefits of controls. Therefore, although we did not “consider 



existing controls” in the exact manner preferred by the 



commenter, we appropriately considered the existence of LNB/SOFA 



in Factor 3 of our BART analysis. In addition, the “better than 



BART” framework that we used to assess and finalize BART 



alternatives explicitly accounts for the existing LNB/SOFA. 



 



76 See Proposed Rule at 78 FR at 8280, 8284 and 8285 (February 5, 2013). 
77 Id. at 8284. 
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Comment: EPA should determine existing controls to be BART 



 Several commenters noted that NGS spent millions of dollars 



on LNB/SOFA to reduce NOx emissions to levels below the 



presumptive NOX emission levels in the BART Guidelines. 



 One commenter stated that installing LNB/SOFA prior to a 



requirement to do so under the RHR or any other CAA requirement 



has resulted in greater total NOX emission reductions in the 



first regional haze planning period than would be required by 



the most stringent EPA BART determination. 



Response: 



 EPA recognizes that the early and voluntary installation of 



LNB/SOFA on one unit per year in 2009-2011 at NGS resulted in 



significant emission reductions from NGS. EPA agrees that the 



early installation of LNB/SOFA on one unit per year was 



voluntary and resulted in significant NOX reductions in the first 



planning period for Regional Haze. However, based on our five-



factor analysis, we have determined that SCR+LNB/SOFA is also 



cost-effective and would result in significant additional 



visibility improvement at a number of Class I areas. We 



therefore disagree that LNB/SOFA should be determined BART for 



NGS. 



E. Comments on Factor 5 – Anticipated Visibility Benefits 



Comment: General Comments on Visibility 
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 Numerous commenters questioned the extent to which NGS 



impacts visibility at Class I areas or disputed EPA’s analysis 



that installation of SCR at NGS would improve visibility. Many 



commenters asserted that the haze is produced from emissions 



from other sources. 



Some commenters stated that the wind near and around the 



Grand Canyon blows predominantly west to east; thus, emissions 



from the NGS are pushed away from several Class I areas, not 



towards them. 



Response: 



 We are aware of the studies cited by commenters purporting 



to show that controls on NGS would yield little visibility 



improvement, and we address them in section 7.0 of the RTC. We 



are also aware of work performed by the Western Regional Air 



Partnership (WRAP) suggesting that the relative contribution of 



nitrate from point sources to visibility impacts is relatively 



small.78 The CAA and RHR require that BART be installed on 



certain old, large stationary sources as part of the overall 



approach to improving visibility at Class I areas. No control at 



an individual source will be sufficient to meet the goal of 



remedying existing impairment of visibility in mandatory class I 



 



78 See, e.g. WRAP PM Source Apportionment Technology (PSAT) results, available 
on WRAP Technical Support System, Source Apportionment web page at 
http://vista.cira.colostate.edu/TSS/Results/SA.aspx. 
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Federal areas which result from manmade air pollution, as set 



out in section 169A of the CAA. 



 On the issue of wind direction, we note that the CALPUFF 



modeling uses three years of hourly meteorological input, which 



is based on meteorological modeling as well as observational 



data from stations throughout a large area. The input includes 



wind speed and direction, and would include the particular wind 



direction patterns noted by the commenter. The more 



sophisticated meteorological treatment in CALPUFF enables it to 



track the pollutant plume from NGS, including its twists and 



turns over multiple days. We consider this approach to 



adequately account for variability in winds noted by the 



commenter. 



Comment: EPA underestimated visibility benefits of SCR 



 One commenter, an organization representing several 



environmental and Navajo non-governmental groups, stated that 



the visibility benefits of SCR are greater than those modeled by 



EPA because EPA underestimated SCR performance and because EPA 



overestimated the potential increase in sulfate emissions that 



may come with the addition of SCR controls by assuming an SO2 to 



SO3 conversion rate that is too high and using an erroneous value 



for the coal sulfur content. The commenter stated that its own 



modeling shows greater visibility improvement than demonstrated 



by EPA. 
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Response: 



 We disagree that EPA underestimated the visibility benefits 



of SCR and we note that the commenter’s assertion that the 



visibility benefits are even better would not change our 



proposed determination under Factor 5 that the anticipated 



visibility benefits of SCR+LNB/SOFA are significant and support 



our proposed BART limit for NOX, achievable with SCR+LNB/SOFA. 



Please see the RTC for a detailed discussion of EPA’s responses 



to the commenter’s specific assertions. 



Comment: EPA overestimated visibility impact of NGS by using 



background ammonia concentrations that were too high 



 Several commenters argued that EPA’s assumed ammonia 



background concentration of 1 part per billion (ppb), the 



default value recommended by the Interagency Workgroup on Air 



Quality Modeling (IWAQM), is unrealistically high compared to 



measured values in the area, resulting in artificially high 



model projections of visibility impacts, particularly in the 



winter.79 The commenter noted that the use of a constant value of 



1.0 ppb for background ammonia concentration fails to account 



 



79 Interagency Workgroup On Air Quality Modeling (IWAQM) Phase 2 Summary 
Report And Recommendations For Modeling Long Range Transport Impacts (EPA-
454/R-98-019), EPA OAQPS, December 1998, 
http://www.epa.gov/scram001/7thconf/calpuff/phase2.pdf. 
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for known variations in monthly or seasonal ammonia 



concentration. 



 One commenter cited an analysis conducted on behalf of SRP 



by AECOM and Dr. Ivar Tombach. The commenter stated that the 



Tombach study compared modeled predictions of ammonium nitrates 



using both EPA’s and AECOM’s ammonia background concentrations 



to measured ammonia values, demonstrating that the EPA’s 



assumptions over-predict actual measured values by a factor of 



10 or more in some cases. 



One commenter noted that when the IWAQM guidance was issued 



14 years ago, CALPUFF did not have the capability of 



accommodating monthly ammonia background concentrations as it 



has since been updated to do. The commenter asserted that EPA’s 



reliance on a constant value is an outdated approach. 



Response: 



EPA has already considered and addressed the same arguments 



and data provided by commenters related to background ammonia 



concentrations in other rulemakings, including our final rule 



for Four Corners Power Plant.80 As summarized briefly below, EPA 



disagrees that our use of the IWAQM default background ammonia 



concentration for arid areas of 1 ppb was inappropriate. Please 



see the RTC for the full response to this comment. 



 



80 See RTC and references therein. 
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We have carefully reviewed the comments and concluded that, 



on balance, the evidence does not support using lower values for 



background ammonia concentrations, as argued by the commenters, 



in estimating the visibility impacts from NGS. Much of the 



existing measured data cited by the commenters is from other 



states and may not be representative for evaluating visibility 



impacts from NGS.81 Further, existing data sometimes represent 



ammonia alone rather than total ammonia and ammonium. Because 



ammonium represents part of the pool of ammonia that could be 



available to interact with the SO2 and NOX emitted from 



stationary sources, it should be accounted for in the value for 



background ammonia concentrations used in the model. In several 



of the research papers cited by commenters, the amount of 



measured ammonium is comparable to and at times much greater 



than the amount of ammonia.82 Measurements made by SRP closer to 



NGS over December 2009 to April 2010, which included ammonia and 



ammonium, showed that depending on time and location, typical 



ammonia concentrations ranged from 0.2 ppb to 0.8 ppb and the 



concentration of total ammonia and ammonium ranged from 0.6 to 



1.2 ppb, which is considerably higher than the 0.2 ppb winter 



 



81 See e.g., SRP comments Appendix G, “Measurements of Ambient Background 
Ammonia on the Colorado Plateau and Visibility Modeling Implications”, 
Prepared by Salt River Project, Contributors: Ivar Tombach and Robert Paine, 
September 2010. Referred to here as “SRP monitoring report”, or Tombach & 
Paine 2010. 
82 See RTC and references therein. 
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values used in SRP’s modeling.83 Although some of the ammonium 



may not be available to interact with pollutants from NGS, the 



sum of ammonia and ammonium provides an upper bound estimate of 



background ammonia concentrations, and represents a conservative 



estimate for modeling. 



We further note that there are measurements of gaseous 



ammonia alone that show concentrations close to or greater than 



the concentration of 1 ppb, even in winter when ammonia 



concentrations are expected to be lowest. Winter measurements, 



representing 3-week averages, ranged from 1.1 ppb to 1.8 ppb at 



a monitor at the Farmington Airport in northwestern New Mexico.84 



Measurements from the winters of 2011-2013 from the AMoN network 



ranged from 1.1 to 1.3 ppb for Farmington, and 0.7 – 0.9 ppb for 



Chiricahua, in southeastern Arizona.85 



We further note that there is significant variability in 



the concentrations of ammonia measured at different times and 



places. Even the SRP monitoring report (Tombach & Paine, 2010, 



cited above) describes a surprisingly high spatial variability 



in ammonia concentrations. Because of the variability and its 



unknown causes, the data collected for SRP did not lead to a 



 



83 SRP monitoring report, or Tombach & Paine 2010, and SRP comments Appendix 
C. “Revised BART Analysis for the Navajo Generation Station Units 1-3” 
(January 2009) and Appendix I. “Visibility Modeling Using Upgraded CALPUFF 
Model” (February 2011). 
84 See RTC and references therein. 
85 Id. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 75 of 218 



 



clear picture of appropriate and representative background 



ammonia concentrations to use with CALPUFF. 



Finally, we note that using the background ammonia 



concentrations recommended by commenters does not change our 



conclusion under Factor 5 because CALPUFF modeling of SCR shows 



substantial visibility benefits even using the alternative 



assumptions.86 Using a background ammonia concentration of 1 ppb 



ammonia, EPA modeled the greatest benefit from SCR+LNB/SOFA to 



be 5.4 deciviews at Capitol Reef NP, and modeled a visibility 



benefit exceeding 1 to 2 deciviews at ten additional Class I 



areas. Using the ammonia concentration recommended by some 



commenters (ranging from 0.2 ppb in winter to 1.0 ppb in 



summer), EPA modeled the greatest benefit of SCR to be 2.3 dv, 



and modeled a visibility benefit exceeding 1 deciview at nine 



Class I areas, with three of these nine areas having a benefit 



of approximately two deciviews. Even assuming a lower ammonia 



concentration, the modeling demonstrates that the installation 



of SCR+LNB/SOFA at NGS would have a significant beneficial 



impact on visibility at a number of Class I areas. Our 



conclusion as to the appropriate BART Benchmark for NGS would 



not accordingly change. 



Comment: EPA should have used an updated version of CALPUFF 



 



86 See RTC and references therein. 
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 Several commenters asserted that EPA erred in using CALPUFF 



version 5.8 in its modeling rather than the more recent CALPUFF 



version 6.42, released by TRC. One commenter argued that CALPUFF 



version 6.42 predicts lower visibility benefits than version 



5.8. 



Response: 



We disagree with the commenters that a new CALPUFF version 



should be used for the BART determination. We relied on version 



5.8 of CALPUFF because it is the version approved by EPA through 



a public notice and comment rulemaking, in accordance with the 



Guideline on Air Quality Models (“GAQM”, 40 CFR 51, Appendix W, 



section 6.2.1.e).87 CALPUFF version 6.4 is not approved by EPA 



for regulatory purposes, and we do not agree that the changes 



made to this most recent version of CALPUFF were simple model 



updates to address bugs. A full evaluation of a new model such 



as CALPUFF version 6.4 is needed before it should be used for 



regulatory purposes as errors that are not immediately apparent 



can be introduced along with new model features. 



Comment: Closure of Mohave Project did not improve visibility 



and shows CALPUFF is unreliable 



 One commenter discussed the findings of an analysis 



conducted after the closure of the Mohave Power Project (MPP) (a 



 



87 See RTC and references therein. 
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1,580 MW coal-fired power plant) to evaluate whether the closure 



had resulted in improved visibility in Grand Canyon National 



Park.88 The commenter indicated that although CALPUFF version 5.8 



modeling predicted that the plant had a significant impact on 



visibility in the Grand Canyon, this study concluded that there 



was “virtually no evidence that the MPP closure improved 



visibility in the Grand Canyon.” The commenter asserted that 



this study raises questions about the reliability of CALPUFF. 



Response: 



We disagree that the Terhorst & Berkman (T&B) study cited 



by the commenters raises questions about CALPUFF’s reliability. 



The conclusion in the T&B study on the effect of MPP closure is 



actually similar to that from earlier analyses, which also 



predicted improvements less than the human perceptibility 



threshold of 1 dv. A response to the T&B study written by White 



et al., stated that the T&B analysis is “misleadingly presented 



as discrediting previous studies and their interpretation by 



regulators. In reality the T&B analysis validates a consensus on 



MPP’s visibility impact that was established years before its 



closure.”89 



 



88 See RTC and references therein. 
89 W.H. White, R.J. Farber, W.C. Malm, M. Nuttall, M.L. Pitchford, B.A. 
Schichtel, Comment on “Effect of coal-fired power generation on visibility in 
a nearby national park (Terhorst and Berkman, 2010)”, Atmospheric Environment 
55 (2012) 173-178. doi:10.1016/j.atmosenv.2012.02.076. Also available at: 
http://www.dri.edu/marc-pitchford?showall=&start=2. 
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White et al., explicitly addressed the purported 



disagreement between the T&B methodology and results from 



CALPUFF, pointing out that the comparison was flawed in several 



ways. First, the ambient data relied upon by T&B are collected 



only every third day; this results in an insufficient number of 



days for a valid statistical comparison to the 98th percentile 



results reported from CALPUFF. Another important flaw is that 



when T&B translated visibility extinction into deciviews, they 



used recent polluted conditions as the background for 



comparison, whereas the BART Guidelines and the CALPUFF results 



use natural conditions as background.90 When the T&B results are 



computed using natural background, they are substantially 



larger, and generally in agreement with CALPUFF results. 



F. Comments on BART Determination for NOX 



Comment: BART limit for NGS should be 0.04 lb/MMBtu 



One commenter argued that the final BART emission limit 



should be more stringent and no higher than 0.04 lb/MMBtu. The 



comment noted that permitting authorities have required lower NOX 



limits than 0.055 lb/MMBtu in recent BACT determinations based 



on SCR in combination with combustion controls. 



 



90 EPA considered and rejected comments on the proposed BART Guidelines that 
visibility impacts should be evaluated relative to current degraded 
visibility conditions and concluded that “[u]sing existing conditions as the 
baseline for single source visibility impact determinations would create the 
following paradox: the dirtier the existing air, the less likely it would be 
that any control is required.” (70 FR 39104 at 39124, July 6, 2005). 
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Response: 



EPA disagrees with the commenter that the BART Benchmark 



for NGS should be 0.04 lb/MMBtu. We note that the commenter has 



not provided any specific information to show that NGS could 



demonstrate continuous compliance with an emission limit of 0.04 



lb/MMBtu. The commenter generally argued that SCR systems are 



typically designed to achieve 90 percent removal. EPA notes that 



although an SCR system can be designed to a specific target, the 



design target is typically not equivalent to the actual emission 



limit.91 EPA proposed a limit of 0.055 lb/MMBtu achievable with 



SCR+LNB/SOFA, and using a baseline emission rate of 0.35 



lb/MMBtu, this represents a removal efficiency of 84 percent.92 



However, as noted elsewhere in the RTC, the limit of 0.055 



lb/MMBtu, which accommodates startup, shutdown, and low-load 



operation, is based on a design target of 0.03 lb/MMBtu. This 



represents a design target removal efficiency of 91 percent for 



SCR+LNB/SOFA (from a baseline of 0.35 lb/MMBtu), or 88 percent 



for SCR alone (i.e., from 0.24 lb/MMBtu). 



 



91 EPA’s Environmental Appeals Board has recognized that PSD emission limits 
must be set to allow fluctuations in operations, stating:  “To account for 
these possibilities, a permitting authority must be allowed a certain degree 
of discretion to set the emissions limitation at a level that does not 
necessarily reflect the highest possible control efficiency, but will allow 
the permittee to achieve compliance consistently.” In Re Masonite 
Corporation, 5 E.A.D. 551, 560-61 (1994). 
92 See RTC and references therein. 
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EPA disagrees with the commenter’s assertion that emission 



limits associated with BART must meet BACT or the lowest 



emission rate ever achieved with that technology at any coal-



fired power plant. The BART Guidelines state that: “[i]n 



assessing the capability of the control alternative, latitude 



exists to consider special circumstances pertinent to the 



specific source under review, or regarding the prior application 



of the control alternative”, (70 FR at 39166) and that “[t]o 



complete the BART process, you must establish enforceable 



emission limits that reflect the BART requirements . . .” (70 FR 



at 39172). The five-factor BART analysis described in the 



Guidelines is a case-by-case analysis that considers site 



specific factors in assessing the best technology for continuous 



emission controls. After a technology is determined as BART, the 



BART Guidelines require establishment of an emission limit that 



reflects the BART requirements, but does not specify that the 



emission limit must represent the maximum level of control 



achieved by the technology selected as BART. For these reasons, 



EPA is not using the lower limit recommended by the commenter in 



setting the BART Benchmark. 



Comment: BART limit for NGS should be in the range of 0.07-0.08 



lb/MMBtu 



Several commenters asserted that the NOX emission limit EPA 



proposed for NGS is unachievable. One commenter noted that the 
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averaging period for the proposed limit of 0.055 lb/MMBtu 



includes periods when the SCR is unable to operate such as 



startup, shutdown, and periods of load-cycling. The commenter 



made the following arguments: (1) the S&L analysis submitted by 



the commenter shows that the proposed emission limit is 



unachievable on a continuous basis; (2) the NOX emissions 



achieved in other SCR retrofit situations do not justify the 



proposed emission limit. 



Response:  



EPA disagrees with the commenter that the limit used in 



setting the BART Benchmark for NGS should be higher than our 



proposed limit of 0.055 lb/MMBtu, in the range of 0.07 to 0.08 



lb/MMBtu.93 



The S&L report generally argues that because the emission 



limit is established based on a 30-BOD average basis, the 



proposed emission limit of 0.055 lb/MMBtu is not consistently 



achievable at NGS. The S&L analysis is based on a design target 



of 0.03 lb/MMBtu and suggests an emission limit in the range of 



0.07-0.08 lb/MMBtu would be required to accommodate periods of 



load-cycling operation, startups, and shutdowns. S&L is 



 



93 The response included in this Final Rule is abbreviated and excludes the 
graphs and tables EPA generated to support our response. For additional 
detail, please see the RTC. 
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recommending a limit that is 2.3 to 2.7 times higher than the 



design target, or a compliance margin of 133 to 167 percent. 



 The S&L report discusses the temperature limitations 



associated with SCR and explains that at temperatures below a 



specific minimum operating temperature, a component of the SCR 



system (i.e., ammonia injection) must cease to prevent ammonium 



salt formation on the catalyst. S&L asserts that a minimum 



operating temperature of 580F is typical for retrofit SCR 



control systems installed on coal-fired electric generating 



units with similar coal sulfur content and states that this 



temperature corresponds with a gross load of approximately 650 



MW (650 gross MW, or MWg). S&L further assumes that SRP will 



likely modify the units to increase flue gas temperatures at 



lower operating loads by installing one of several options for 



low load temperature control. In their analysis, S&L assumes the 



low load temperature control would be achieved with a water-side 



bypass (to allow water to bypass the economizer tube bundles 



during low-load operation). The S&L report states “[b]ased on a 



preliminary review of the available systems, a water-side bypass 



system should be capable of increasing the temperature of the 



bulk flue gas by approximately 25F to 65F during low-load 



operation. For this evaluation, a low-load temperature control 



system capable of achieving a temperature increase of 65F during 
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low-load operations was assumed for modeling purposes.” S&L 



further estimates that this would correspond to a minimum gross 



load of 450 MWg for the SCR to operate, or operation at 55 



percent capacity. 



Using the assumption that the SCR would not operate at 



loads below 450 MWg, S&L used 2012 operations data at NGS to 



estimate emission rates at NGS assuming a design target of 0.03 



lb/MMBtu with actual steady-state operations achieving 0.04 



lb/MMBtu. S&L modeled eighteen different operating scenarios and 



identified seven scenarios, which included periods of low load 



cycling along with unit startup and shutdowns, that resulted in 



the maximum 30-BOD average for each unit and facility-wide, that 



exceeded 0.055 lb/MMBtu. The highest 30-BOD average S&L modeled 



was 0.077 lb/MMBtu for Unit 2, achieved under 3 different 



operating scenarios involving low-load cycling. 



SRP and S&L did not provide the underlying data used in the 



S&L analysis. Therefore, EPA evaluated the S&L report by 



reviewing emissions data from the EPA Air Markets Program Data 



(AMPD) for multiple years, as well as emissions data from other 



facilities that were constructed or retrofit with SCR. EPA 



sought to understand 2012 operations at NGS within the context 



of longer term operational trends at the facility, as well as 



understand the minimum operating load assumed by S&L for NGS 
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within the context of minimum operating loads at other 



facilities with SCR. 



EPA evaluated the reported hourly gross load operating data 



for Units 1-3 at NGS for the years 2001, 2003, 2010, 2011, 2012, 



and 2013.94 Emission data from AMPD show that NGS, and in 



particular, Unit 2, spent a higher percentage of operating hours 



at gross loads below 450 MWg in 2012 compared to other years. 



The 2012 gross load profiles for Unit 2 (as well as Units 1 and 



3) are characteristic of load-cycling units, with significant 



periods of time below the purported SCR minimum operating load 



of 450 MWg, particularly in the spring. Please see the RTC for 



more detail. In 2010, Unit 2 also operated for significant 



periods of time at loads below 450 MWg. However, these periods 



in 2010 occurred following the major outage on Unit 2 (following 



installation of LNB/SOFA on that unit). Although Units 1-3 at 



NGS did appear to operate as load-cycling units and operated 



below 450 MWg for significant periods of time in 2012, this type 



of operation does not appear to be characteristic of typical 



operation at NGS, based on our evaluation of previous years, as 



well as 2013. 



Based on the gross load operating profiles for six years, 



EPA estimated the rolling 30-BOD averages for each BOD to 



 



94 See RTC and references therein. 
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determine whether the operating profiles (which included actual 



startup, shutdown, and load-cycling in each year) would result 



in 30-BOD averages that would exceed 0.055 lb/MMBtu. Based on 



our analysis, EPA projected the highest 30-BOD average to be 



0.079 lb/MMBtu (Unit 2 in 2010). Using 2012 data, representative 



of load-cycling operation, EPA projected the highest 30-BOD 



average to also occur on Unit 2 (0.075 lb/MMBtu). Similarly, S&L 



projected the highest 30-BOD average in 2012 was from Unit 2, at 



0.077 lb/MMBtu. Therefore, although the scenarios modeled by S&L 



and EPA were not identical, the highest 30-BOD averages 



projected by EPA and S&L, using similar starting assumptions, 



were comparable. Our analysis, of projected SCR performance, 



which included emission and operating profiles of actual startup 



and shutdown events, and load-cycling in various years, showed 



that Unit 3 was not projected to exceed 0.055 lb/MMBtu in any of 



the evaluated years, and that there were several years within 



these six selected years that Units 1 and 2 would also not 



exceed 0.055 lb/MMBtu. 



 The analysis of projected 30-BOD average emission rates 



assumes that S&L’s value of 450 MWg (or 55 percent capacity) for 



the minimum operating load to operate SCR at NGS is correct. EPA 



notes that 450 MWg was a value that S&L assumed based on 



preliminary analysis of available low load temperature control 



systems. SRP submitted a similar S&L analysis to EPA for Units 1 
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and 3 at Coronado Generating Station (CGS).95 Units 1 and 2 at 



CGS are 430 MWg Riley-Turbo units that typically operate as 



load-cycling units. CGS burns low-sulfur coal from the Powder 



River Basin (PRB coal). With the application of low-load 



temperature controls on these units, S&L’s analysis suggests 



that the minimum operation load for SCR on Units 1 and 2 at CGS 



would be 138 MWg (or 32 percent capacity). This is significantly 



lower than the 55 percent capacity S&L assumed for NGS. S&L 



stated that the coal sulfur content will affect the minimum 



operating load for SCR. NGS does not burn PRB coal; however, NGS 



does burn low-sulfur coal from the Kayenta Mine. AECOM, SRP’s 



consultant for visibility modeling, reported the maximum sulfur 



content of the coal as 0.593 percent based on daily data for the 



2001-2003 period. For comparison, various sources reference PRB 



coal as generally low-sulfur coal with a sulfur content of less 



than 1 percent, or a mean of 0.5 percent.96 In contrast, high 



sulfur coal is typically above 3 percent.97 



EPA evaluated emission data of eight well-performing units 



burning PRB coal and generated empirical estimates for minimum 



operating loads and capacity requirements for SCR operation at 



 



95 See RTC and references therein. 
96 See, for example, publication from the U.S. Geological Survey, figure PQ-4 
and Table PQ-1, available at http://pubs.usgs.gov/pp/p1625a/Chapters/PQ.pdf. 
97 Id. 
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those facilities. Based on this analysis (see RTC for further 



detail), EPA estimated capacity requirements for SCR operation 



that ranged from 35 percent to 46 percent, with an average value 



of 40 percent. Using the average (40 percent) and the maximum 



(46 percent) capacity requirement to operate SCR, EPA projected 



that NGS would meet a limit of 0.055 lb/MMBtu (on a 30-BOD 



average) for all but 3 cases (i.e., Units 1 and 2 in 2012, and 



Unit 2 in 2010) under the 46 percent capacity requirement. Under 



the 40 percent capacity requirement to run SCR, Units 1 and 2 in 



2012 would remain below 0.055 lb/MMBtu and for Unit 2 in 2012 



the highest 30-BOD average was projected to be exactly 0.055 



lb/MMBtu. Operation of Unit 2 in 2010 was not typical of normal 



operation. Please see RTC for more detail on this analysis. 



The S&L report concludes that even with a design target for 



SCR of 0.03 lb/MMBtu, a limit of 0.07-0.08 lb/MMBtu is required 



to accommodate periods of startup, shutdown, and load-cycling 



operation. EPA agrees that load-cycling operation appears to be 



an important factor; however, EPA concludes that the critical 



S&L assumption, that the units at NGS must operate at 



approximately 55 percent capacity in order for the SCR to 



operate, was not sufficiently supported and was acknowledged by 



S&L to be an assumption based on a preliminary review of 



available low-load temperature control systems. EPA also notes 



that in the S&L revised 2013 cost analysis, S&L included costs 
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for hot water recirculation systems which “maintains SCR in 



operation at all plant operating loads” (emphasis added).98 



In summary, EPA is finalizing a BART Benchmark based on an 



emission limit for NGS of 0.055 lb/MMBtu on a rolling 30-BOD 



basis. In determining the achievability of this limit, EPA has 



conducted an analysis that considers actual periods of startup, 



shutdown, and low-load cycling. Based on the understanding that 



S&L would design the SCR system at NGS to a design target of 



0.03 lb/MMBtu, the BART limit of 0.055 lb/MMBtu represents an 



adequate compliance margin to accommodate periods of startup, 



shutdown, and load-cycling operation. 



Comment: Presumptive Limit for NOX 



 Several commenters noted that with existing LNB/SOFA 



controls, NGS emits NOX at rates below the presumptive limit of 



0.28 lb/MMBtu established by the EPA in the BART Guidelines. A 



commenter stated that to properly justify departure from the 



presumptive BART limit, EPA must evaluate the impacts of the 



presumptive BART limit in its five-factor analysis. 



Response: 



EPA disagrees with the comment that installation of 



LNB/SOFA at NGS should satisfy BART simply because it meets the 



 



98 See page 1-2 of the Sargent and Lundy report prepared for SRP, dated 
January 2, 2014, included as Appendix U to the SRP comment letter in the 
docket for this rulemaking. 
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presumptive limit for NOX of 0.28 lb/MMBtu in the BART Guidelines 



for tangential-fired boilers burning bituminous coal. 



Presumptive BART limits, and the corresponding technology upon 



which those limits are based, do not preclude states or EPA from 



setting limits that differ from those presumptions based on 



case-specific consideration of the relevant BART factors. The 



presumptive limits generally represent a minimum level of 



control for BART for various types of power plants, based on 



EPA’s assessment of the typical costs of controls and likely 



visibility benefits.99 EPA further disagrees with the assertion 



that we did not evaluate the impacts of the presumptive BART 



limit in our five-factor analysis. The presumptive BART limit of 



0.28 lb/MMBtu is based on the installation and operation of 



modern combustion controls. EPA evaluated LNB/SOFA (at a limit 



of 0.24 lb/MMBtu, which is each unit’s existing permitted NOX 



limit for operation with LNB/SOFA) in the five-factor analysis 



on which our proposed rule was based. Please see our RTC for a 



detailed discussion. 



Comment: Install SCR within 3.5 years 



 One commenter , an organization representing several 



environmental and Navajo non-governmental groups, stated that 



 



99 See 77 FR 14604, 14608-14610 (March 12, 2012) for a detailed discussion of 
the presumptive limits. 
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the CAA requirement for BART to be installed “as expeditiously 



as practicable” requires installation and full implementation of 



SCR on all three units at NGS within 3.5 years rather than five 



years. The commenter stated that EPA provided no site-specific 



factors at NGS that would require a longer-than-average 



installation time for SCR (particularly in light of the fact 



that it appears contractors in the region will not be 



overwhelmed). 



Response: 



 EPA disagrees with the commenter that a 3.5-year compliance 



deadline for the installation of SCR would be practicable for 



NGS. EPA agrees that there are numerous sources of information, 



including EPA’s response to comments on its BART determination 



for SJGS, to suggest that on average, the time required to 



design and construct an SCR system can range from 37 to 43 



months. The commenter also cites EPA documents suggesting that 



it generally takes 21 months to design, install, and test one 



SCR unit, and 35 months for SCR installation at power plants 



with multiple SCR units, and another publication that suggests 



that SCR can be installed in less than five years (i.e., 



document from The Brattle Group). Our RTC contains a detailed 



discussion of our conclusion that the Brattle Group estimate of 
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47 months (nearly 4 years) applies to one unit, not multiple 



units at one facility.100 



In addition, although EPA cited one facility where the 



retrofit of seven units required 35 months, EPA also stated 



“ideally, longer than 35 months would allow for all the 



retrofits to occur over a period of several years so that 



facility owners can properly plan outages and suppliers can 



properly plan for resource availability.”101 



The commenter also states that “it appears contractors in 



the region will not be overwhelmed” to justify why installation 



time for SCR should not be longer than average.102 We note that 



“installation time” is one part of compliance, and that EPA must 



also consider time for design, procurement, and permitting. We 



also note that the commenter did not provide any support for its 



statement that contractors in the region will not be 



overwhelmed. We note that several EGUs in the southwest have 



compliance dates for the installation of SCR around 2018.103 



Therefore, EPA anticipates that leading up to 2018, numerous 



 



100 See May 2012 Brattle Group document, page 12 and page 17, in the docket for 
this rule. 
101 See EPA 2002 Multipollutant Strategies document, page 22, in the docket for 
this rule. 
102 See page 17 of the EarthJustice comment letter, in the docket for this 
rule. 
103 See Final BART FIP for Four Corners Power Plant an compliance dates under 
the BART Alternative at 77 FR 51620 at 51648 (August 24, 2012) and Final 
Regional Haze FIP for Arizona (phase 1) at 77 FR 72512 at 72578 (December 5, 
2012). 
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coal-fired EGUs in the region will be retrofitted with post-



combustion controls. 



In taking action to finalize a BART Benchmark, EPA is 



retaining the five year compliance period as proposed. Because 



BART compliance at NGS involves the design, procurement, and 



installation of SCR on three units and upcoming ownership 



changes at NGS as discussed in our proposed rule, EPA is 



determining that a five-year BART compliance timeframe at NGS is 



as expeditious as practicable. This is within the range cited by 



the commenter and the facility operator (i.e., average of 21 to 



47 months per unit, or 35 months to 67 months for multiple units 



at one facility) and is consistent with the CAA which requires 



BART compliance as expeditiously as practicable but no later 



than five years following the effective date of the final 



rule.104 



G. Comments on BART for PM 



Comment: Support/opposition for finding not to establish PM BART 



 Several commenters supported EPA’s statement in the 



Proposed Rule that “[b]ecause emissions of PM are well 



controlled at NGS through federally enforceable limits, EPA is 



not proposing that it is “necessary or appropriate” under the 



TAR to determine BART for PM emissions at NGS.” 



 



104 See section 169A of the CAA (§169A(b)(2)(A) and (g)(4)). 
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 Some commenters noted that implementation of the Mercury 



and Air Toxics Standards (MATS) in the near future will 



establish an additional federally enforceable limit for PM of 



0.03 lb/MMBtu. The commenters added that the BART Guidelines 



provide that one can generally rely on MACT standards for 



purposes of BART. 



 In contrast, two commenters asserted that EPA was incorrect 



to determine that it need not evaluate BART for control of PM at 



NGS. The commenter asserts that the existing PM limit of 0.06 



lb/MMBtu was not based on a BART analysis and does not reflect a 



well-controlled PM emission rate for a coal-fired EGU. 



 One commenter asserted that the electrostatic precipitators 



(ESPs) at NGS do not represent the best system of control for 



PM. The commenter believes that EPA’s determination is 



inconsistent with recent BART and BACT determinations for coal-



fired utility boilers that set emissions limits for PM of 0.015 



lb/MMBtu or lower based on the use of fabric filter baghouses. 



The commenter concluded that EPA should revise its determination 



and complete a BART analysis for PM that includes evaluation of 



fabric filter baghouses. 



Response: 



EPA agrees with the comment that it is not necessary or 



appropriate to require BART for PM emissions from NGS at this 



time. As we stated in our proposed rule: “Emissions of PM and SO2 
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are controlled by hot-side electrostatic precipitators (HS-ESPs) 



and wet scrubbers, respectively.”105 Because NGS will be required 



to comply with the PM emissions limits in the MATS rule, EPA 



continues to find that it is not necessary or appropriate at 



this time to promulgate a BART emission limit for PM from NGS. 



EPA is not determining that the existing PM emission limit for 



NGS is BART. Instead, it is EPA’s position that it is not 



necessary or appropriate under our discretionary authority under 



the TAR, promulgated at 40 CFR 49.11, to conduct a BART 



determination for PM emissions because they are currently well-



controlled and will be further reduced by compliance with the 



0.03 lb/MMBtu emission limit in the MATS rule. 



One commenter asserted that EPA should require fabric 



filter baghouses as BART for PM. EPA cannot agree or disagree 



that baghouses would be required as BART for PM because, as 



described above, we have determined that it is not necessary or 



appropriate at this time to conduct a BART determination for PM 



at NGS. 



H. Comments on BART for SO2 



Comment: Support for finding that Reasonable Progress is met for 



SO2 



 



105 78 FR at 8279 (February 5, 2013). 
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 Several commenters noted that EPA recognized in the 



Proposed Rule that the emission limits EPA established for SO2 in 



1991 were determined to achieve greater reasonable progress than 



would BART. Several commenters agreed that no additional 



emission limits or controls should be required as a result of 



BART for SO2 emissions. One commenter noted that the existing SO2 



limit at NGS is more stringent than the BART Guidelines’ 



presumptive SO2 limit. 



Response: 



EPA agrees with these comments. As EPA stated in our 



proposal in February 2013, the SO2 emissions limit established in 



EPA’s 1991 SO2 FIP was determined to be better than BART under 



the visibility regulations addressing reasonably attributable 



visibility impairment. Specifically, EPA determined that 



promulgating a SO2 emission limit of 0.10 lb/MMBtu on an annual 



average basis would result in greater cumulative SO2 emissions 



reductions and visibility improvement over time than would the 



SO2 BART limit that EPA had proposed for NGS. NGS installed a wet 



flue gas desulfurization system to reduce SO2 emissions on each 



of its boilers in 1997-1999.106. 



I. Comments on EPA’s BART Alternative 



 



106 EPA initially codified the requirements for NGS to meet an SO2 emission 
limit in an existing FIP for the State of Arizona. See 40 CFR 52.145. After 
promulgation of the TAR, EPA moved the NGS SO2 FIP to 40 CFR 49.5513 
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Comment: Support for EPA’s authority for “better than BART” 



 Several commenters discussed and supported EPA’s policy and 



legal rationale for its discretion to approve “better than BART” 



alternatives and to provide an extended period for 



implementation of such an alternative at NGS. One commenter also 



opined that the 5‐year compliance period for BART that is defined 



in section 169A(g)(4) of the CAA applies by its terms only to: 



(1) SIPs, by providing that the BART compliance date shall be no 



later than “five years after the date of approval of a plan 



revision under this section”; and (2) FIPs promulgated under CAA 



section 110(c), by providing that the BART compliance date under 



any such FIP shall be no later than “five years after . . . the 



date of promulgation of such a plan revision in the case of 



action by the Administrator under section 110(c).” The commenter 



concluded that because the FIP for NGS is not promulgated under 



section 110(c) of the CAA, the 5-year timeframe for BART does 



not apply to NGS. 



Response: 



EPA agrees with the comment in support of our action to 



find that the TWG Alternative meets the framework established in 



our Proposed Rule. EPA agrees that we have the legal authority 



under the CAA and RHR to implement a “better than BART” 
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alternative.107 EPA agrees that we have the authority under the 



CAA and the TAR to extend the compliance date that will apply to 



the “better than BART” alternative pursuant to CAA Section 



301(d)(4) and 40 CFR 49.11(a), as discussed in detail below. 



 We also note that regardless of whether the commenter is 



correct that the CAA does not require compliance with the BART 



requirements within five years for sources subject to a FIP in 



Indian country, we consider five years to be a reasonable 



timeframe for the installation and operation of SCR at NGS.  To 



the extent the commenter is correct that the timing provisions 



of section 169A(g)(4) are outside the scope of EPA’s action to 



implement a FIP in Indian country under section 301 and the TAR, 



this further supports EPA’s determination that extending the 



compliance deadline beyond 2018 for a BART alternative at NGS is 



appropriate. 



EPA also agrees with the comment that approving the TWG 



Alternative for NGS will not compromise the ultimate goal of the 



RHR based on progress toward eliminating human‐caused visibility 



impairment in Class I areas by 2064.108 The TWG Agreement 



provides that the owner/operator of NGS will cease conventional 



 



107 See 40 CFR 51.308(e)(2); CAWCD v. EPA, 990 F.2d 1531 (9th Cir. 1993); CEED 
v. EPA, 398 F.3d 653 (D.C. Cir. 2005);  UARG v. EPA, 471 F.3d 1333 (D.C. Cir. 
2006). 
108 See CAA section 169A(1)(a). 
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coal-fired generation in 2044. Because the TWG Agreement 



included this provision, we are including a provision in the 



Final Rule that requires the owner/operator of NGS to cease 



conventional coal-fired generation by December 22, 2044.109 The 



TWG Agreement further states that the Navajo Nation may elect to 



operate NGS after December 22, 2044 consistent with EPA 



approval. EPA is not including this provision in the regulatory 



requirements at §49.5513(j)(3)(iii); however, EPA expects that 



NGS would be substantially modified if the Navajo Nation were to 



elect to continue operation of the facility after NGS ceases 



conventional coal-fired generation in 2044, and that NGS would 



then need to meet all applicable regulatory and permitting 



requirements in existence at that time. In addition, any power 



generating units that may be built to replace NGS would also be 



subject to environmental review and air permitting requirements. 



Comment: General opposition to EPA’s “better than BART” 



determinations 



 One commenter stated that EPA may approve an alternative to 



BART only under certain limited circumstances, with the 



fundamental legal requirement being a demonstration that the 



 



109 See 79 FR 12944, 12950 (March 7, 2014). “While it is true that the Regional 
Haze Rule and BART Guidelines do not contemplate unit retirements as a 
potential BART option, neither rule prohibits states or EPA from considering 
a shutdown as part of a BART determination if the strategy is proposed by the 
owner of a BART-eligible source.” 
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alternative will “achieve greater reasonable progress toward 



natural visibility conditions” as supported by the clear weight 



of evidence. The commenter indicated that there are two ways EPA 



can make such a demonstration: (1) showing that the distribution 



of emissions is substantially similar under BART and the 



alternative measure, and that the alternative measure provides 



greater emissions reductions; or (2) performing modeling to 



demonstrate that visibility does not decline in any affected 



Class I area and there is an overall improvement in visibility. 



The commenter stated that the EPA may not use the first prong of 



the above test because the TWG Alternative distributes emissions 



over time differently than BART. Because the TWG Alternative 



also results in reductions of SO2 and PM, the commenter states 



that the pollutants reduced are also distributed differently. 



The commenter added that a BART alternative must ensure that all 



necessary emission reductions occur in the first planning 



period, which ends in 2018, and that any emission reductions 



resulting from the alternative measure must be surplus to 



reductions required under other provisions of the CAA. 



Response: 



EPA disagrees with the commenter’s statement that the TWG 



Alternative fails to demonstrate that it will “achieve greater 



reasonable progress toward natural visibility conditions.” As 



explained below, we disagree with the various comments 
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underlying the argument that our framework for analyzing the TWG 



Alternative is flawed. 



EPA appropriately focused on a comparison of the emissions 



reductions from BART and the TWG Alternative, rather than using 



visibility modeling to compare the two approaches. As the 



commenter noted, EPA’s regulations provide a specific two-



pronged test that may be used to demonstrate that a BART 



alternative achieves greater reasonable progress. In this 



rulemaking, EPA has applied the first prong of that test to 



demonstrate that the TWG Alternative provides for greater 



reasonable progress. The first prong of the test, set out in 40 



CFR 51.308(e), states that if the distribution of emissions is 



not substantially different under BART and the alternative, and 



“the alternative measure results in greater emission 



reductions,” the alternative may be deemed to achieve greater 



reasonable progress. Because both BART and the TWG Alternative 



apply to the same source the geographic distribution of 



emissions is similar.110 EPA therefore applied this test to 



 



110 In providing states with the flexibility to adopt alternative measures in 
lieu of BART, EPA assumed that under the BART alternative provisions, states 
would most likely adopt a trading program rather source specific BART 
controls. See, e.g., 40 CFR 308(e)(a regional haze SIP must contain BART 
limits unless the State demonstrates that “an emissions trading program or 
other alternative will achieve greater reasonable progress…”). The geographic 
distribution of emissions under a trading program is unlikely to be similar 
to that under source-specific BART. In contrast, the geographic distribution 
of emissions under a “better than BART” alternative that applies only to the 
BART source in question would be similar. 
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determine whether the TWG Alternative provided for greater 



reasonable progress, taking into account total NOX emissions over 



the 2009 to 2044 period from both BART and the TWG Alternative. 



The commenter argues, however, that the emissions must be 



temporally similar in order for this test to apply. When EPA 



added §51.308(e)(3) to the regional haze regulations in 2005, 



however, we made clear that EPA intended this test to apply 



where the geographic distribution of emissions between the BART 



and an alternative were similar.111 This approach is reasonable, 



as visibility modeling is not needed to demonstrate that a 



greater reduction in emissions from a source will result in 



greater visibility benefits than a lesser reduction in emissions 



from the same source. Accordingly, to the extent that the 



regulations are not clear that the test applies where the 



geographic distribution of emissions is similar, our 



interpretation is a reasonable one. In concluding that this test 



is the appropriate one to apply, EPA is not ignoring the 



commenter’s argument that the TWG Alternative distributes 



emissions over time very differently than would BART, and that 



in the near term, visibility would improve more rapidly if EPA 



were to require the installation of BART controls sooner. It is 



 



111 70 FR at 39136. 
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not necessary to model the visibility impacts of the TWG 



Alternative and BART, however, to reach that conclusion.112 



EPA is accordingly determining that the provisions for 



retiring capacity and installing SCR under the TWG Alternative 



achieve a similar geographic distribution of emissions and that 



the appropriate test to apply is whether the alternative 



provides for greater emissions reductions than BART. In applying 



that test, EPA considers it reasonable to consider the 



cumulative emissions under BART and the BART alternative, rather 



than to simply compare annual emissions in some future year 



under the two scenarios. This approach provides a reasonable 



 



112 Although the commenter argues that visibility modeling is required to 
demonstrate that the TWG Alternative makes greater reasonable progress, the 
commenter notes only in passing the second test set out in the regulations at 
40 CFR 51.308(e)(3) governing situations where BART and a BART alternative 
will result in dissimilar distributions of emissions. In such situations, 
greater reasonable progress may be shown if visibility modeling shows that 
(i) visibility does not decline in any Class I area, and (ii) there is an 
overall improvement in visibility by comparing the average differences 
between BART and the alternative over all affected Class I areas. Even absent 
visibility modeling, it seems clear that the TWG Alternative, which requires 
NGS to reduce emissions from current levels, will not cause visibility to 
decline in any Class I area. Visibility modeling done by EPA in response to 
comments regarding the limited benefits of SO2 and PM reductions suggests that 
the TWG Alternative also passes the second half of this test. As explained in 
the RTC, EPA modeled the visibility impacts of TWG Alternatives A1, A2, and 
A3 (the operating scenarios that include reductions in alternative 
pollutants). See RTC for further discussion. This modeling shows that the 
cumulative visibility benefits of the TWG Alternative outweigh those 
associated with BART. Although we have not modeled the visibility impacts of 
Alternative B, compliance with the 2009-2044 and 2009-2029 NOx Caps will 
require NGS to achieve emission reductions similar to those required under 
Alternative A1 because the 2009-2029 NOX Cap is based on emissions that would 
be expected to occur under Alternative A1 (closure of one unit in 2019) and 
the 2009-2044 NOX Cap applies to all alternatives under the TWG Alternative. 
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mechanism to give credit to NGS for its early reduction in NOX 



emissions from the installation of combustion controls. 



 The commenter also objects to EPA’s decision to approve a 



BART alternative that will not be fully implemented by 2018. EPA 



agrees that the regional haze rule requires BART alternatives to 



be fully implemented by states by 2018, the end of the first 



planning period for states that were required to submit regional 



haze plans.113 As noted in the Proposed Rule, given the deadline 



for the submittal of regional haze SIPs, EPA’s regulations 



accordingly built in an additional five years beyond the BART 



compliance date for the implementation of BART alternatives.114 



We note that in this action, although the TWG Alternative 



will not be fully implemented until 2044, NOx emissions from NGS 



have already declined from historical levels, and significant 



additional declines in emissions are expected in 2019 and again 



in 2030.  Nonetheless, we acknowledge that we are looking 



forward to 2044 for full implementation of the TWG alternative, 



well beyond the 2018 date in the RHR. We explained the basis for 



our proposed decision to set the compliance period for the TWG 



Alternative in the Supplemental Proposal. EPA’s reasoning on 



this issue is grounded in CAA section 301 and the TAR. The TAR 



 



113 40 CFR 51.308(e)(2)(iii). 
114 78 FR at 8288. 
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generally exempted Tribes from the CAA submittal deadlines that 



applied to States. EPA interprets the requirement in 40 CFR 



51.308(e)(2)(iii) to constitute a reasonably severable RHR 



submittal deadline that applies to States but not to Tribes. If 



the alternative measure is promulgated by the State, it must 



“submit[s] an implementation plan containing the following plan 



elements and include[s] documentation for all required analyses: 



. . . (iii) A requirement that all necessary emission reductions 



take place during the period of the first long-term strategy for 



regional haze.” Therefore, it is a required “plan element” for a 



State-only required implementation plan submittal. See 40 CFR 



51.308(b)(3)(requirements for States to submit long-term 



strategies). Because it is not mandatory for the Tribe to submit 



a long-term strategy, there is no mandatory requirement for the 



Tribe to ensure that all emissions reductions from a better than 



BART alternative occur within some deadline. 



This result is equitable as well as reasonable. States were 



required to submit SIPs in 2007, allowing 11 years for a “better 



than BART” alternative to be achieved in 2018. Because this is a 



FIP for a source in Indian country, and we are only now 



implementing the requirement in 2014, it is equitable to extend 



the compliance time as well. Please see the RTC for a more 



detailed discussion. 
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In summary, EPA is determining that the TWG Alternative is 



“better than BART” based on achieving greater NOX emissions 



reductions over a similar geographic distribution, within the 



date of the goal specified in the RHR of achieving natural 



conditions in 2064. Given the requirement for the owner/operator 



to cease conventional coal-fired generation at NGS in 2044, and 



with cumulative emissions over 2009 to 2044 being less than the 



BART Benchmark, the TWG Alternative satisfies the requirements 



of the RHR with respect to NOX BART as applied to Navajo Nation 



based on the TAR. 



Comment: EPA overestimated the BART Benchmark 



 Aside from its assertions that an approach using a BART 



Benchmark based on total emissions is not lawful under the CAA, 



one commenter (an organization representing itself and several 



other non-governmental organizations) stated that EPA’s 



assumptions in calculating a numerical value for the BART 



Benchmark included errors and improper credits. Specifically, 



the commenter asserted that: (1) EPA’s credit for the early 



installation of LNB/SOFA runs counter to the Regional Haze Rule, 



EPA’s longstanding policies, and EPA’s specific statements 



regarding the haze determination for NGS, (2) EPA’s proposal to 



delay BART due to the LNB/SOFA credit creates a dangerous 



precedent that threatens to significantly undermine the regional 



haze program, (3) EPA made a number of errors in its 
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calculations that all have the effect of artificially inflating 



the BART Benchmark. The specific errors purported by the 



commenter are outlined in more detail in the RTC. The commenter 



asserts that in total, assuming a final rule by July 1, 2014, 



their recommended revisions to the BART Benchmark would reduce 



the estimated emissions under BART during EPA’s chosen timeframe 



(2009-2044) by nearly 100,000 tons, a reduction of approximately 



26 percent. The commenter asserted that if EPA persists in using 



the emission cap framework, EPA must correct the NOX cap to 



prevent alternatives from being compared to an artificially 



inflated estimate of total NOX emissions. 



Response: 



 The commenter questions the use of LNB/SOFA credit in the 



BART Benchmark and cites three sources to support its assertion 



that the LNB/SOFA credit runs counter to the RHR and EPA’s long-



standing policies: (1) page 18 of a report written by Victoria 



Stamper (Stamper Report), which was commissioned by the 



commenter and submitted as part of its comments,115 (2) page 



35,728 of the July 1, 1999 Regional Haze Rule, and (3) section 



IV.D.4.d of the BART Guidelines.116 EPA disagrees with these 



assertions. 



 



115 See document number 0372 in the docket for this rule. 
116 Id. page 21. 
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The three citations provided by the commenter do not 



support its assertions that our proposal to credit NGS for the 



early installation of LNB/SOFA runs counter to the Regional Haze 



Rule or EPA’s long-standing policies. These three citations 



merely address the appropriate baseline period to use in the 



five-factor BART analysis. Page 18 of the Stamper Report 



supports our use of 2001-2003 as the baseline period for our 



BART determination for NGS and cites to 64 FR at 35,728 of the 



July 1, 1999 Regional Haze Rule that discusses EPA’s 



determination that the most appropriate baseline period would be 



over the 2001 to 2004 timeframe. The baseline period is used for 



evaluating the costs and visibility benefits of controls. The 



Stamper Report also cites Section IV.D.4.d of the BART 



Guidelines at 40 CFR Part 51 Appendix Y, that states baseline 



emissions should generally represent a realistic depiction of 



anticipated emissions for the source based on actual emissions 



from a baseline period. 



The commenter also cited the discussion in our Proposed 



Rule under Factor 3, where we described, in 2008, how the early 



installation of LNB/SOFA would not prejudice the implementation 



of more effective controls for BART. As stated previously, we 



did not use the LNB/SOFA credit to justify a less stringent 



determination of BART for NGS. The commenter characterizes the 
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credit as a shift in course from the agreements and 



understandings established in 2008 during the PSD permit process 



for the installation of LNB/SOFA. EPA disagrees. As stated in 



our Proposed Rule, citing the Ambient Air Quality Impact Report 



from the 2008 Proposed PSD Permit, EPA stated that the early 



installation of LNB/SOFA systems would not affect the baselines 



for cost or visibility improvements, and therefore will not 



influence EPA’s determination of the NOX reductions required for 



BART.117 EPA’s BART analysis for NGS was consistent with this 



statement. As previously noted, EPA used the 2001-2003 period as 



the baseline for determining cost-effectiveness and visibility 



benefits of controls, and determined, based on our analysis of 



all five factors, that SCR+LNB/SOFA is an appropriate BART 



Benchmark for NGS. 



The commenter relies on EPA’s statements about the 



appropriate baseline period to support an assertion that in a 



BART analysis, EPA should not give consideration or credit for 



controls installed after the baseline period. As stated in 



section 5.0 of the RTC, although we appropriately acknowledged 



the installation of LNB/SOFA after the baseline period at NGS 



under Factor 3 (existing controls at the facility), our analysis 



of cost-effectiveness and anticipated visibility benefits 



 



117 See 78 FR at 8284 (February 5, 2013). 
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appropriately compared SCR+LNB/SOFA against the 2001-2003 



baseline period.118 



EPA’s proposed credit for early installation of LNB/SOFA 



was not associated with our five-factor analysis or BART 



determination for NGS. Rather, EPA discussed the LNB/SOFA credit 



in our framework for evaluating alternatives to BART. 



Specifically, in discussing our framework for BART Alternatives, 



EPA calculated the cumulative NOX reductions achieved early 



because the operator of NGS elected to install LNB/SOFA on one 



unit per year over 2009-2011, instead of waiting for the 



compliance period for BART. In our Proposed Rule and 



Supplemental Proposal we used this value, the LNB/SOFA credit, 



when comparing BART Alternatives to BART. As discussed elsewhere 



in the RTC, EPA’s proposal to allow BART Alternatives to take 



credit for the early installation of LNB/SOFA at NGS is a 



reasonable use of our discretion under the TAR.119 



EPA disagrees with the assertion that this credit creates a 



dangerous precedent that threatens to significantly undermine 



the regional haze program. EPA notes that part of our rationale 



 



118 We note that in State of North Dakota v. EPA, the U.S. Court of Appeals for 
the Eighth Circuit vacated and remanded EPA’s promulgation of a FIP for Coal 
Creek Station because EPA did not consider the existing pollution control 
technologies in use at Coal Creek Station that were voluntarily installed 
after the baseline period. This document is included in the docket for this 
rule. 
119 See 78 FR at 62511 (October 22, 2013). 
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for the better than BART framework for NGS (including the credit 



for the early installation of LNB/SOFA and the adjusted 



compliance timeframe for BART Alternatives) was the potential 



impacts to numerous tribes that rely on NGS and/or CAP, as well 



as EPA’s regulations specifying that SIP submittal deadlines 



that apply to states do not apply to Tribes (or to EPA when 



implementing FIPs in Indian country). Further, EPA notes that 



the relationship between NGS and CAP is unique, the only other 



BART-eligible source in Indian country is the Four Corners Power 



Plant, and EPA has already completed the BART determination and 



FIP for this facility.120 



The commenter alleges that “EPA’s claimed reliance on 



“early” LNB/SOFA as an excuse to avoid or delay what is legally 



required is misplaced and without foundation in the facts or 



law.”121 EPA disagrees with the assertion that we are delaying 



BART. As stated elsewhere in the RTC, as well as in our Proposed 



Rule and Supplemental Proposal, EPA did not propose to “delay 



BART.” EPA proposed to provide additional flexibility in the 



compliance timeframe for alternatives to BART.122 



 



120 See 77 FR 51620 (August 24, 2012). 
121 See page 22 of the EarthJustice comment letter dated January 3, 2014 
(document 0367 in the docket for this rule). 
122 See 78 FR at 8288, column 1, describing our proposed BART determination. 
See also 78 FR at 8289, section titled “Legal Rationale for Extending 
Compliance Schedule for Alternative Measures for NGS.” 
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The commenter’s use of quotation marks around the word 



“early” implies that the LNB/SOFA modifications were not, as a 



factual matter, installed early. However, EPA notes that in 



2008, when the operator of NGS began discussions with EPA 



regarding the permitting requirements associated with the 



significant increase in carbon monoxide (CO) emissions that 



would result from the installation of LNB/SOFA, EPA had already 



begun our process for evaluating BART for NGS, but had not yet 



proposed a BART determination or put forth our ANPR. Therefore, 



no requirement existed that mandated the installation of 



LNB/SOFA at NGS. In addition, the operator of NGS was aware that 



a BART determination, that would likely involve but may not be 



limited to LNB/SOFA, was forthcoming. As noted in our Proposed 



Rule, the operator of NGS could have waited until the compliance 



date for BART to initiate any reductions in NOX emissions; 



however, the operator elected in 2008 to seek the necessary 



permit to install LNB/SOFA on one unit per year over 2009-



2011.123 Thus, because the LNB/SOFA modifications were made in 



2009-2011, NOX emissions from NGS declined from a high of over 



35,000 tons in 2002 to less than 20,000 tons after 2011.124 



 



123 See Proposed Rule at 78 FR at 8289 (February 5, 2013). 
124 See RTC and references therein. In 2011, NGS emitted 19,900 tons of NOX, in 
2012, NGS emitted nearly 16,500 tons of NOX and in 2013, nearly 17,500 tons of 
NOX. 
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Although some of the decline in total NOX emissions can be 



attributed to a decrease in capacity utilization (i.e., decline 



in heat input of approximately 13 percent when comparing 2002 to 



2013), the dominant contributor to the decline in NOX emissions 



from NGS was from the installation of LNB/SOFA over 2009-2011. 



EPA considers these emission reductions to be real reductions 



that were not required (i.e., voluntary and surplus) and were 



achieved in advance of any actual requirement to reduce 



emissions (i.e., early). 



EPA also disagrees with the assertion that we made errors 



in calculating the BART Benchmark and NOX Cap. The commenter 



argues that SCR can meet a lower emission limit than proposed by 



EPA and that EPA should have set a compliance date within 3.5 



years. As discussed in Section 8.1 of the RTC, EPA disagrees 



that the BART Benchmark should be based on an emission limit of 



0.040 lb/MMBtu and that compliance should be required in 3.5 



years. EPA is finalizing a BART Benchmark based on our 



determination requiring NGS to meet a limit of 0.055 lb/MMBtu 



within five years of the effective date of the Final Rule. 



Therefore, EPA is not revising the BART Benchmark or NOX Cap to 



assume a limit of 0.040 lb/MMBtu or a shorter compliance time 



for BART. 



 In addition, the commenter recommends that EPA use average 



heat input over the baseline period (i.e., over 2001-2003) 
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rather than the average over the pre-LNB/SOFA time period (i.e., 



average over 2001-2008) to calculate future emissions. The 



commenter notes that our calculations for cost-effectiveness use 



baseline heat input over 2001-2003 to calculate pre- and post-



control emissions (approximately 5,264 tons per year). The 



commenter asserts that this inconsistency is arbitrary. The 



commenter correctly notes that EPA used the average heat input 



over 2001-2008 (the pre-LNB/SOFA time period) to estimate 



emissions over 2009-2019 that would have occurred if the 



operator of NGS had not installed LNB/SOFA early, and emissions 



over 2019 to 2044 under BART (5,345 tons per year). The average 



heat input over the baseline period of 2001-2003 was 191,505,266 



MMBtu, while the average heat input over 2001-2008 was 



194,373,910 MMBtu. This is a difference of about 1.5 percent. 



EPA agrees that use of the same 2001-2003 baseline heat input 



value for estimating pre- and post-control emission rates is 



appropriate and consistent with the RHR and BART Guidelines, 



particularly in light of the goal of understanding the effect of 



a given control technology on emissions (i.e., assume identical 



values for baseline and future heat input to isolate the impact 



of control technologies). However, this approach does not mean 



that an average from the three-year baseline period (2001-2003) 



is most appropriate for estimating future emissions in 



determining the BART Benchmark. EPA notes that the use of 
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average heat input for 2001-2008 includes the baseline period 



recommended by the commenters and provides a larger data set, 



and therefore a more robust average value for estimating future 



emissions. EPA considers the use of an average value based on 



three years to be less robust than an average value based on 



eight years of data for representing potential future operation; 



therefore, EPA is retaining our use of the average heat input 



over 2001-2008 for estimating emissions over 2009-2044. EPA 



further notes that emission caps in permit requirements are 



typically established based on the facility’s potential to emit 



(PTE) and would thus be calculated using maximum heat input 



values. The highest observed annual heat input value was 



199,398,687 MMBtu and, if used in the NOX cap, would result in a 



significantly higher BART Benchmark. 



 The commenter also argues that in calculating the NOX cap, 



EPA should use a value that reflects an annual average for post-



control emission rates rather than a rate based on a 30-day 



average limit of 0.055 lb/MMBtu. The commenter reviewed daily 



data from 2000 to 2013 and calculated the ratio of the maximum 



30-day average rate to the annual rate for each year and 



determined an average ratio of 1.135. Based on this ratio, the 



commenter recommended that the BART emission limit of 0.055 



lb/MMBtu (on a rolling average of 30 boiler operating days) be 



reduced by a factor of 1.135 as an estimate of what the annual 
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average post-control emission rate would be at NGS (i.e., 0.048 



lb/MMBtu). EPA agrees that generally, emission rates averaged 



over an annual basis are lower than emission rates averaged over 



a 30-day basis. However, EPA did not propose setting a BART 



limit for NGS on an annual average basis and EPA did not receive 



any comments suggesting that we do so. Without an enforceable 



annual limit, EPA considers it inappropriate to assume a lower 



emission rate in our calculation of the NOX Cap. We note that the 



BART Guidelines require that BART limits for EGUs be set on a 



rolling average of 30 boiler operating days. Therefore, although 



the BART Guidelines would not preclude establishing multiple 



emission limits over different averaging periods, the BART 



Guidelines do not require it. 



 Separately, the commenter also asserts that EPA 



overestimated the 2009-2044 NOX Cap. The commenter represents 



EPA’s NOX Cap as the scenario it calls “CAP-1” with a value of 



494,899 tons. This value is consistent with the 2009-2044 NOx Cap 



EPA proposed in our Supplemental Proposal.125 The commenter 



asserts that this value is overestimated because (1) actual heat 



input data should be used to calculate the NOX Cap; and (2) the 



 



125 See Table 3 of our Supplemental Proposal at 78 FR at 62516 (October 22, 
2013). 
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LNB/SOFA could be installed in two years.126 EPA disagrees with 



these assertions. 



 The commenter argues that for the period of 2009-2013, 



actual heat input data should be used to calculate the NOX Cap 



instead of the average heat input value over 2001-2008. EPA 



acknowledges that actual heat input data is available for the 



2009-2013 period; however, EPA considers using the average value 



to be appropriate, recognizing that years of lower than average 



capacity utilization will be balanced with years of higher than 



average capacity utilization at NGS. 



The commenter also asserts that LNB/SOFA could have been 



required in two years, on a separate compliance timeframe than 



installation of SCR and that this should have been incorporated 



in our calculation of the NOX Cap. EPA is not aware of any BART 



determination that required combustion controls on a different 



schedule than post-combustion controls. Although the commenter 



correctly notes that LNB/SOFA was installed in three years (on 



one unit per year over 2009-2011), EPA notes that the operator 



began the permitting process in 2008 and installed the LNB/SOFA 



during periods of major outage for each unit, which occurs at 



 



126 See Table 3 of the report written by Nathan Miller and Raijit Sahu 
(Miller/Sahu Report) commissioned by the commenter and submitted with its 
comments. See document number 0370 in the docket for this rule. 
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NGS every six years for each unit.127 EPA expects that it would 



not have been practicable to require installation of LNB/SOFA 



within two years following the final rule because, in order to 



accommodate one year for permitting, it would have required 



major outages on all three units in the same year. Therefore, 



EPA does not consider it practicable to assume the LNB/SOFA 



would or could have been installed on a separate track from the 



SCR. 



Although the commenter makes assertions related to 



purported overestimations of the BART Benchmark and the 2009-



2044 NOX Cap separately, the commenter combines all of the 



assertions together to argue that the 2009-2044 NOX Cap should be 



373,029 tons (121,870 tons, or 25 percent, lower than EPA’s 



proposed 2009-2044 NOX Cap of 494,899 tons). As outlined above, 



EPA disagrees than any of the purported corrections suggested by 



the commenter are necessary or appropriate for projecting annual 



emissions to calculate the 2009-2044 NOX Cap. 



Comment: EPA double-counted the benefits of LNB/SOFA 



One commenter asserted that EPA double-counted the benefits 



of the early installation of LNB/SOFA, stating that EPA 



calculated cumulative emissions for the BART alternatives 



 



127 See tab titled “Outage Cycle” in the document titled “EPA Analysis of BART 
Alternatives” in document number 0004 in the docket for this rule. 
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including the benefits of early reductions, then subsequently 



applied a LNB/SOFA credit again to BART alternatives. 



Response: 



EPA disagrees with the assertion that we double-counted 



emission reductions associated with the early installation of 



LNB/SOFA. 



In our February 5, 2013 proposed rule, EPA calculated the 



value of the LNB/SOFA credit based on the difference between 



total emissions under the BART scenario where LNB/SOFA is 



installed concurrently with SCR and the actual scenario when 



LNB/SOFA was installed early. The value of this credit was then 



applied to total emissions over 2009-2044 under Alternative 1.128 



Although our calculation of emissions under Alternative 1 did 



account for actual emissions with early installation of 



LNB/SOFA, and thus applying the LNB/SOFA credit to the BART 



Alternative may appear to be double counting, it is not double-



counting because the BART Alternatives were compared against a 



BART Benchmark that also accounted for actual emissions with 



early installation of LNB/SOFA. Thus, both the BART Benchmark 



and Alternative 1 were calculated the same way (actual emissions 



accounting for early LNB/SOFA installation), and the LNB/SOFA 



 



128 See document titled “EPA Analysis of BART Alternative.xlsx” in document 
0004 in the docket for the rule. 
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credit was only applied to Alternative 1. An example of double-



counting would have been if EPA had applied the LNB/SOFA credit 



to cumulative emissions over 2009-2044 under Alternative 1 and 



then compared that value to total emissions over the same period 



under BART assuming LNB/SOFA and SCR were installed 



concurrently. 



 In our October 22, 2013 Supplemental Proposal, EPA 



approached the calculation from a different but equivalent 



perspective. The new calculation approach was used because it 



was more intuitive to apply and understand in the context of an 



enforceable cap on NOX emissions. In the Supplemental Proposal, 



the BART Benchmark was established as the total emissions over 



2009-2044 that would have occurred if LNB/SOFA and SCR were 



installed concurrently, five years following the effective date 



of the final rule. Total emissions under BART Alternatives were 



then calculated using actual emissions beginning in 2009 (i.e., 



accounting for the early installation of LNB/SOFA) and 



projections for future emissions. Thus, in the methodology used 



in the Supplemental Proposal, the LNB/SOFA credit was applied to 



the BART Benchmark and NOX Cap, rather than to the TWG 



Alternative. This method is equivalent to the one used in the 



Proposed Rule but does not give the appearance of double-



counting. In our Supplemental Proposal and supporting documents, 



EPA included calculations to show that these two methods are 
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equivalent.129 The two methods are equivalent because what 



matters in the “better than BART” context is the difference 



between total emissions under BART and total emissions under the 



BART Alternative. Whether the LNB/SOFA credit is applied to BART 



or BART Alternatives will affect the absolute value of a total 



(e.g., using the numbers in Table 2 of the Supplemental 



Proposal, the LNB/SOFA credit represents a difference of 377,008 



tons or 480,489 tons), but it does not affect the difference 



between BART and BART Alternatives. The method used in the 



Supplemental Proposal is more intuitive because BART and the 



BART Benchmark reflect total emissions over 2009-2044 that would 



have occurred if LNB/SOFA were installed concurrently with SCR, 



and the BART Alternatives reflect actual emissions without 



further credit or modification. Because no credits or 



modifications are made to actual emissions under the BART 



Alternatives, this method is the more logical accounting 



methodology for determining compliance with the 2009-2044 NOX 



Cap. 



Comment: BART Alternatives would interfere with reasonable 



progress goals in other states 



 



129 See Table 2 of the Supplemental Proposal (78 FR at 62515, October 22, 2013) 
and document number 0191 titled “Supplemental Better than BART 
Alterntives.xlsx” in the docket for this rule. 
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 One commenter stated delaying the compliance date for BART 



will allow NGS to continue emitting pollutants in excess of the 



levels modeled by the WRAP and will interfere with the ability 



of Arizona, Utah, and Colorado to meet their reasonable progress 



goals for 2018. 



Response: 



The issue raised by the commenter is outside the scope of 



our rulemaking addressing the NOX BART requirements for NGS. 



Although 40 CFR 51.308(d)(3) requires states to submit long-term 



strategies that are sufficient to ensure that the state has 



included all measures needed to achieve its share of emission 



reductions agreed to through the regional planning process, the 



Navajo Nation has not yet submitted a long-term regional haze 



strategy. In addition, EPA has not yet found it necessary or 



appropriate to address these requirements through a FIP. If EPA 



determines it is necessary or appropriate to do so, we will take 



appropriate action. 



Meanwhile, we note that for NGS, the WRAP assumed that NOX 



emissions in 2018 would equal 10,611 tons per year. NOX emissions 



under the TWG Alternative, in turn, will range from 



approximately 13,000 to 15,000 tons per year following the 



closure of one unit (or equivalent curtailment) at the end of 



2019. We also note that the closure of one unit (or equivalent 



curtailment) by the end of 2019 would reduce not only NOX, but 
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also emissions of SO2. Given the overall changes in emissions 



from the various regional haze actions since the WRAP made its 



projections, we will be better able to assess the need, if any, 



for further action once Arizona, Utah, and Colorado have 



prepared regional haze SIPs for the second planning period. 



J. Comments on the TWG Alternative and EPA’s Supplemental 



Proposal 



Comment: TWG Alternative should not be premised on SCR as BART 



One commenter argued that the 2009-2044 NOX Cap used for the 



TWG Alternative is unduly and arbitrarily stringent because it 



is based on a limit of 0.055 lb/MMBtu, which the commenter 



believes is too stringent because (1) EPA should not have 



determined that SCR is BART and (2) even if SCR were the 



appropriate basis for BART, 0.055 lb/MMBtu is not achievable. 



The commenter stated that because Arizona agricultural users 



will phase out their use of CAP Ag Pool water by December 2030 



pursuant to the 2004 Arizona Water Settlement Act (AWSA), 



capital costs that are collected in advance of SCR operation 



will be imposed on NIA users in exchange for no benefit. The 



commenter asserted that if EPA finalizes either of the “better 



than BART” alternatives without modification, it would be 



arbitrarily and capriciously apportioning compliance costs to 



NIA water users for which they are not responsible. Given EPA's 



acknowledgment of the compliance flexibility that exists with 
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respect to the TAR, the commenter believes that the failure to 



consider potential “better than BART” alternatives that would 



afford compliance flexibility to all NGS stakeholders on an 



evenhanded basis constitutes an abuse of discretion on the part 



of EPA. 



Response: 



 EPA disagrees with the assertion that the TWG Alternative 



is unduly and arbitrarily stringent because it is based on a 



BART limit of 0.055 lb/MMBtu. We consider the limit of 0.055 



lb/MMBtu to appropriate for establishing the BART Benchmark for 



NGS. EPA addressed specific comments related to the BART limit 



in section 8.1 of the RTC. We also note that the TWG Alternative 



was developed as an agreement between diverse stakeholders, 



including SRP, the operator of NGS on behalf of itself and other 



co-owners, and the CAWCD. Although both entities submitted 



comments in opposition to the proposed BART limit of 0.055 



lb/MMBtu, both parties signed the TWG Agreement that establishes 



the NOX Cap based on the proposed BART limit of 0.055 lb/MMBtu. 



The commenters indicate that their access to CAP Ag Pool 



water is expected to end in 2030, and assert that the timeframes 



for compliance with the limit of 0.07 lb/MMBtu in 2030 would 



necessitate water rate increases prior to 2030. The commenter 



asserts that it is arbitrary and capricious for NIA water users 



to pay a few years of higher CAP water rates for controls that 
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will not be operational until after their access to the CAP Ag 



Pool expires. EPA notes that the direct impact of compliance 



with the limit of 0.07 lb/MMBtu in 2030 under the TWG Agreement, 



presumably with installation and operation of SCR, would be on 



the cost of electricity generation. Increasing water rates are 



indirect impacts that result from the relationship between NGS 



and CAP. EPA does not set or determine water rates charged by 



CAWCD to the CAP Ag Pool or any other classes of CAP customers. 



EPA’s proposed and final approval of requirements consistent 



with the TWG Agreement as a “better than BART” alternative is 



based on our review of the anticipated emission reductions 



associated with the TWG Alternative compared to BART. Although 



EPA, DOI, and DOE have committed to work together on many issues 



related to NGS, including funding for the federal portion of 



capital improvements at NGS, EPA does not determine how controls 



would be financed and how and when electricity or water rates 



would be adjusted to recover costs. 



Comment: TWG Alternative does not fully meet EPA’s obligations 



to the Gila River Indian Community 



 The Gila River Indian Community said that even though it 



fully supports the TWG Alternative, it is concerned that EPA has 



not met its obligations to the Community because of the 



significant costs to NGS and associated impacts on the 



Community. Rather, the commenter views the TWG Alternative as 
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the first step in a process that will limit the impacts on the 



Community because only under the TWG Alternative will key U.S. 



commitments contained in the TWG Agreement be realized. 



Specifically, under the TWG Agreement, and as outlined by the 



commenter, DOI will work with the Community and other tribes in 



the area around NGS, to evaluate the actual impacts the 



regulatory requirements will have on NGS over time. The 



commenter specifically referred to the U.S. commitment to 



allocate $10 million annually for 10 years starting in 2020, 



from the Reclamation Water Settlements Fund to reduce impacts to 



the Development Fund. 



Response: 



EPA acknowledges the comment and is aware that costs 



associated with implementing the TWG Alternative will have 



implications for numerous Tribes, including the Gila River 



Indian Community. EPA is committed to continuing to work with 



the Department of the Interior and the Department of Energy in 



the Interagency Working Group on NGS, as laid out in the Joint 



Statement signed in January 2013 by the heads of the three 



agencies, to work with tribes to address long-term issues 



related to NGS. The provisions in the TWG Agreement that are not 



related to EPA’s authority to evaluate BART or a “better than 



BART” alternative, however, are beyond the scope of this 



rulemaking. 
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Comment: TWG Alternative is vague and unenforceable 



 One commenter stated that a BART determination must include 



clear requirements for emissions reductions and a clear timeline 



for those reductions, to ensure continuing visibility 



improvements in Class I areas. The commenter indicated that 



without specific emission limits and/or commitments to retire 



specific amounts of capacity from specific units, as of a date 



certain, it is impossible to calculate the visibility 



improvements that will result from the TWG Alternative, 



particularly TWG Alternatives A3 and B, and it will be 



impossible for individuals or EPA to assess whether NGS is on 



track to meet the emission reductions necessary to ensure 



reasonable progress toward natural visibility in affected Class 



I areas. 



Response: 



 EPA disagrees with the assertion that the TWG Alternative 



is vague and unenforceable. EPA acknowledges that the TWG 



Alternative provides flexibility in a manner that appears 



complex. This complexity is a result of the role future 



ownership outcomes will have in determining the most reasonable 



compliance options in the future. Once the ownership issues are 



resolved, the scope of options under the TWG Alternative 



narrows. Although some flexibility still remains in the TWG 



Alternative, particularly under TWG Alternative B, the options 
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for future operation of NGS are bounded by the limitations 



provided by the 2009-2044 and 2009-2029 NOX Caps. 



 Contrary to the assertions by commenters, EPA included 



proposed regulatory language in our Supplemental Proposal that 



provided specific and enforceable timelines for achieving 



emission reductions under the TWG Alternative. The proposed 



language under 40 CFR 49.5513(j)(3)(i), “Operating Scenarios to 



Comply with 2009-2044 NOX Cap,” defines the timeframes and 



requirements under TWG Alternatives A1, A2, A3, and B, all of 



which must be implemented in a manner that ensures total NOx 



emissions over 2009-2044 remain below the 2009-2044 NOx Cap. 



Specifically, §49.5513(j)(3)(i)(A) defines Alternative A1, and 



specifies the following requirements: (1) by December 31, 2019, 



the owner/operator shall permanently cease operation of one 



coal-fired unit and (2) by December 31, 2030, the owner/operator 



shall comply with a NOx emission limit of 0.07 lb/MMBtu on each 



of the two remaining coal-fired units. Alternative A1 is the 



simplest of the possible operating scenarios under the TWG 



Alternative and §49.5513(j)(3)(ii)(A) specifies that Alternative 



A1 applies under three potential future ownership possibilities. 



 TWG Alternative A2 is defined in §49.5513(j)(3)(i)(B) and 



requires (1) by December 31, 2019, the owner/operator shall 



permanently cease operation of one coal-fired unit, and (2) by 



December 31, 2019, the owner/operator may elect to increase net 
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generating capacity of the remaining two coal-fired units by a 



combined total of no more than 189 MW. The actual increase in 



net generating capacity shall be limited to the sum of 19 MW and 



the ownership interest, in net MW capacity of up to 170 MW, 



purchased by the Navajo Nation by December 31, 2019. The 



owner/operator shall ensure that any increase in the net 



generating capacity is in compliance with all pre-construction 



permitting requirements, as applicable, and (3) by December 31, 



2030, the owner/operator shall comply with a NOX emission limit 



of 0.07 lb/MMBtu on each of the two remaining coal-fired units. 



The future ownership possibilities that would trigger 



Alternative A2 are defined in §49.5513(j)(3)(ii)(B). 



 TWG Alternative A3 is defined in §49.5513(j)(3)(i)(C) and 



requires (1) by December 31, 2019, the owner/operator shall 



reduce net generating capacity of NGS by no less than 561 MW. 



The actual reduction in net generating capacity of NGS shall be 



determined by the difference between 731 MW and the ownership 



interest, in net MW capacity of up to 170 MW, purchased by the 



Navajo Nation by December 31, 2019, and (2) by December 31, 



2030, the owner/operator shall comply with a NOX emission limit 



of 0.07 lb/MMBtu on two units. The future ownership 



possibilities that would trigger Alternative A2 are defined in 



§49.5513(j)(3)(ii)(C). 
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 TWG Alternative B is defined in §49.5513(j)(3)(i)(D) and 



requires that in addition to the 2009-2044 NOX Cap, the 



owner/operator shall ensure compliance with the 2009-2029 NOX 



Cap. The 2009-2044 NOX Cap is defined in §49.5513(j)(2)(ii) as no 



more than 494,899 tons of NOX, and the 2009-2029 NOX Cap is 



defined in §49.5513(j)(2)(i) as no more than 416,865 tons of NOX. 



The 2009-2029 NOX Cap is based on closure of one unit by December 



31, 2019 and the 2009-2044 NOX Cap is based on compliance with 



the BART emission limit of 0.055 lb/MMBtu by July 1, 2019. The 



future ownership possibilities that would trigger Alternative B 



are defined in §49.5513(j)(3)(ii)(D). As described in 



§49.5513(j)(4)(iv), if TWG Alternative B is triggered, the 



owner/operator must submit annual Emission Reduction Plans that 



contain the anticipated year-by-year emissions to ensure 



compliance with the 2009-2029 and 2009-2044 NOX Caps. 



Comment: EPA did not evaluate other possible outcomes under TWG 



Alternative 



The commenter asserts that under the scenario of reduced 



capacity (three units remain open, i.e., TWG Alternative A3), 



EPA ignored other possible outcomes and simplistically assumed 



that two units would continue to operate at full capacity with 



SCR and the unit whose operation is curtailed would operate only 



with LNB/SOFA. The commenter asserts that there is no guarantee 



that the operator will choose to comply with TWG Alternative A3 
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in this manner. The commenter also asserts that there are an 



infinite number of ways the operator could comply with the 2009-



2029 and 2009-2044 NOX Caps under TWG Alternative B. 



Response: 



Although the specific arrangement under TWG Alternative A3 



that EPA evaluated is not required, EPA disagrees that nothing 



compels the operator to comply with this operating scenario in a 



manner that reduces emissions comparably with the assumption 



that two units would operate at full capacity with SCR and the 



unit that is curtailed would operate with LNB/SOFA. EPA notes 



that under TWG Alternative A3, as well as all other TWG 



Alternatives, the owner/operator must operate the units at NGS 



so that total emissions remain below the 2009-2044 NOX Cap (as 



well as the 2009-2029 NOX Cap under Alternative B). For example, 



under TWG Alternative A3, if the operator chose to curtail all 



three units by a total of 561 MW equally and comply with a limit 



of 0.07 lb/MMBtu on two units and 0.24 lb/MMBtu on one unit, 



total emissions over 2009-2044 are not likely to comply with the 



2009-2044 NOX Cap.130 Thus, the operator would be prohibited from 



operating in this manner and would need to, for example, 



significantly curtail operations to reduce emissions further, or 



risk violating the FIP. 



 



130 See RTC and references therein. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 131 of 218 



 



As noted in our Supplemental Proposal, EPA estimated total 



NOX emissions over 2009-2044 for TWG Alternatives A1, A2, and A3 



to provide assurance that the owner/operator could reasonably 



meet the 2009-2044 NOX Cap under the specific terms of those 



alternatives. EPA does not need to determine that all operating 



possibilities that are consistent with the requirements of TWG 



Alternative A1, A2, and A3 would also meet the 2009-2044 NOX Cap. 



The regulatory requirements EPA is finalizing for the TWG 



Alternative provide specific dates on which the owner/operator 



must close a unit, curtail operations, and meet emission limits. 



While there is some flexibility in how emissions might be 



curtailed under TWG Alternative A3, the 2009-2044 NOX Cap ensures 



that the operator does not implement a strategy that results in 



substantially more emissions than would be achieved by 



installing SCR on the two units that are operated at full 



capacity and curtailing operations on the unit that was not 



retrofit with SCR. 



 The commenter further states that the two possibilities 



EPA considered in our Supplemental Proposal are not likely to be 



the outcomes under TWG Alternative B. EPA agrees that TWG 



Alternative B provides more flexibility than TWG Alternative A. 



However, EPA disagrees that TWG Alternative B is so open-ended 



that it would not be enforceable or result in emission 



reductions at NGS. We note that the 2009-2029 NOX Cap was 
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calculated based on the closure of one unit with no additional 



increase in capacity (i.e., equivalent to emissions under TWG 



Alternative A1). Thus, the operator cannot maintain the status 



quo (operation of all three units at full capacity at a limit of 



0.24 lb/MMBtu) and meet the 2009-2029 NOX Cap. We recognize that 



several commenters are concerned about the flexibility under TWG 



Alternative B. However, as discussed further in the RTC, we note 



that the range of possible operating choices for TWG Alternative 



B is substantially constrained by the requirement to comply with 



the 2009-2029 and 2009-2044 NOX Caps. 



Although we disagree with commenters that the TWG 



Alternative is vague and unenforceable, in response to the 



concerns expressed by these commenters, to provide additional 



assurance that cumulative emissions of NOX from NGS under the TWG 



Alternative will not exceed the BART Benchmark, EPA is adding 



the following provisions to the Final Rule. Under all 



Alternatives, if cumulative emissions of NOX from NGS exceed the 



2009-2044 NOX Cap prior to 2044, the operator of NGS must 



permanently cease operation of NGS. In addition, under 



Alternative B, if cumulative emissions of NOX exceed the 2009-
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2029 NOX Cap prior to 2029, the operator of NGS must temporarily 



cease operation of all units at NGS.131 



 



EPA is finalizing the requirements of the TWG Alternative, 



consistent with Appendix B of the TWG Agreement, which require, 



among other things, emission reductions in 2019 and 2030. EPA is 



also adding as an enforceable requirement, the commitment in the 



TWG Agreement for the owner/operator to cease conventional coal-



fired electricity generation at NGS by 2044. EPA considers these 



timeframes to be consistent with the stated goal of section 169A 



of the CAA. EPA has addressed comments regarding consistency 



with EPA’s regulations, including the RHR and the TAR, in 



section 8.5 of the RTC. 



Comment: Relationship between TWG Alternative and Reasonably 



Attributable Visibility Impairment 



One commenter asserted that EPA was incorrect to claim that 



the TWG Alternative would absolve NGS of obligations related to 



a Reasonably Attributable Visibility Impairment (RAVI) finding 



that may be made for NGS. 



Response: 



 



131 The combination of the 2009-2044 and 2009-2029 NOX Caps under TWG 
Alternative B means that if NGS exceeds the 2009-2029 NOX Cap prior to 2029 it 
must cease operation, but the operator may re-start operation after 2030 as 
long as cumulative emissions have not yet exceeded the 2009-2044 NOX Cap. 
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EPA disagrees that we claimed that the TWG Alternative 



would absolve NGS of obligations related to RAVI. The commenter 



cited to footnote 21 in our Supplemental Proposal.132 In that 



footnote, we acknowledged that the TWG had intended their 



alternative to satisfy both the “better than BART” requirements 



of the RHR as well as any requirements of the RAVI program. Our 



footnote merely noted that there was no outstanding petition to 



certify impairment from NGS at any Class I area and outlined the 



process and requirements for triggering a BART determination 



under RAVI. Although we stated that a BART determination under 



RAVI would likely be the same as a BART determination under 



regional haze (i.e., an analysis of the five factors listed in 



the CAA), EPA did not make any conclusions or absolve NGS of any 



obligations related to RAVI because there is currently no action 



before EPA to make an attribution finding related to NGS. 



Comment: TWG Alternative should specify the technology required 



for compliance 



The Hopi Tribe indicated that it has serious concerns with 



the proposed TWG Alternative for several reasons, including 



because the TWG Alternative does not specify the technology, 



i.e., either SCR or an equivalent that will be used to achieve 



the same level of NOX reductions as the BART proposal. The 



 



132 See Supplemental Proposal, 78 FR at 62513, footnote 21 (October 22, 2013). 
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commenter states the TWG Alternative is ambiguous because both 



scenarios are vague and do not include the same level of 



assurance that the NOX reductions will be the same as under the 



BART proposal. Also, because the time NGS would be permitted to 



operate without SCR (or equivalent alternative) would be 



adjusted under the TWG Alternative, the commenter believes the 



TWG Alternative jeopardizes the goal of the CAA and the purpose 



of this regulation. 



Response: 



Our proposed BART determination did not specify what 



technology must be used because BART is defined as an emission 



limit that represents the level of control representing BART, 



not a particular technology. Thus, our Proposed Rule and the 



Supplemental Proposal both imposed emission limits for NOx. The 



limits for BART (0.055 lb/MMBtu) and the TWG Alternative (0.07 



lb/MMBtu) are based on what is achievable using a specific 



technology. Both limits are achievable with SCR, but the 



operator may consider using newer technologies, if available, as 



long as each unit complies with its applicable emission limit by 



its compliance date. The compliance period under the TWG 



Alternative is consistent with the goal of the CAA and the 
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purpose of the RHR, which are to restore visibility in Class I 



areas to natural conditions by 2064.133 



Comment: “Arbitrary” 2044 end date 



 One commenter stated that the 2009-2044 period analyzed for 



the TWG Alternative is arbitrary because it is quite likely that 



one or more NGS units will operate beyond that time frame. The 



commenter asserted that if NGS units continue to operate for 



even 3 additional years, until 2047, the TWG Alternative permits 



outcomes that will result in greater total NOX emissions than the 



2009-2044 NOX Cap. 



Response: 



 EPA disagrees with the comment that the 2044 end date for 



the NOX Cap is arbitrary. EPA used 2044 as the end date in our 



calculations of the BART Benchmark. We selected 2009-2044 as 



most appropriate because it includes the early installation 



dates for LNB/SOFA and extends until the anticipated 2044 



termination date of the renewed site lease that was approved by 



the Navajo Nation.134 Under the TWG Agreement signed by six 



entities including the Navajo Nation and SRP, the NGS Co-Tenants 



shall cease their operation of conventional coal-fired 



generating at NGS no later than December 22, 2044. At its 



 



133 40 CFR 51.308(d). 
134 See Footnote 60 in the Proposed Rule, 78 FR at 8290 (February 5, 2013). 
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election, consistent with the Lease Amendment, the Navajo Nation 



may continue plant operations at NGS after December 22, 2044 



consistent with EPA approval.135 Thus, the Navajo Nation may seek 



to operate NGS after 2044, however, EPA expects that operation 



of NGS after the owner/operator ceases conventional coal-fired 



generation would involve substantial modification to NGS and NGS 



would be required to meet all applicable regulatory and 



permitting requirements in existence at that time. To make this 



end date federally-enforceable, EPA is adding it as a 



requirement to the regulatory language in today’s final action. 



EPA is adding the following requirement to the regulatory 



language in the Final Rule under 40 CFR 49.5513(j)(3)(iii): 



By December 22, 2044, the owner/operator 
shall permanently cease operation of all 
coal-fired units at NGS. At its election, 
the Navajo Nation may continue plant 
operation at NGS after December 22, 2044, 
consistent with EPA approval under the New 
Source Review program. 



 



Comment: Emissions under the TWG Alternative 



 One commenter, an organization representing several 



environmental and non-governmental groups, stated that neither 



EPA nor TWG have provided a comprehensive technical analysis of 



the emissions that are possible under the TWG Alternative. The 



 



135 See Section VII.F of the TWG Agreement (page 14). 
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commenter asserted that it is EPA’s responsibility to provide an 



administrative record that contains comprehensive modeling and 



analysis for any BART proposal, but EPA left this critical 



component of the alternatives analysis undone. 



 The commenter provided its own calculations of emissions 



under TWG Alternative A and B and compared those estimates with 



its own calculation of a NOX Cap and BART Benchmark, and 



concluded that cumulative emissions from possible scenarios 



under the TWG Alternative are not lower than its NOX Cap or BART 



Benchmark. 



Response: 



 EPA disagrees with the comment that we have failed to 



provide a comprehensive technical analysis of the TWG 



Alternative. We also disagree with the assertion that our 



administrative record for this rulemaking is incomplete. As 



stated elsewhere in the RTC, EPA’s analysis of the TWG 



Alternative is consistent with the required analyses for 



alternatives to BART outlined in the RHR. 



The comment relies on a report prepared by Nathan Miller 



and Ranijit Sahu (Miller/Sahu) for the commenter contending that 



EPA’s evaluation of the TWG Alternative is incorrect. But the 



report changes the central inputs underlying our calculations 



for BART and the TWG Alternative. The specific technical reasons 



that we disagree with the inputs that Miller/Sahu changed (e.g., 
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NOX emissions limit achievable with SCR, heat input values from 



baseline period, annual vs. 30-day emission rates) are explained 



in detail in section 8.5 of the RTC. 



Table 2 in the Miller/Sahu report depicts BART-1 as “EPA 



BART (No Corrections),” showing a value of 379,152 tons of 



cumulative NOX emissions over 2009-2044 that is nowhere traceable 



to EPA’s documents.136 The Miller/Sahu report then makes several 



“corrections” to reach a value of 280,554 tons of NOX emissions. 



EPA has explained in detail why we disagree with each of the 



Miller/Sahu “corrections” in section 8.5 of the RTC and 



references therein. For the reasons set forth in section 8.5, we 



also continue to disagree that our calculation of the BART 



Benchmark or the NOX Cap has relied on any incorrect inputs. 



Because we disagree with the “corrections” and the values 



presented in the Miller/Sahu report, we also disagree with the 



conclusions of Miller/Sahu that the TWG Alternative fails to 



satisfy our requirements for demonstrating an alternative is 



“better than BART”. The commenter cannot change the fact that 



its alternative preferences on the inputs for calculating BART 



are just preferences by simply calling them “corrections.” 



 



136 Miller/Sahu Report, Table 2 at p. 7. 
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Comment: Visibility modeling under the TWG Alternative 



 One commenter, an organization representing several 



environmental and Navajo non-governmental organizations, stated 



that the TWG Alternative distributes emissions over time very 



differently than BART: while BART would require NOX reductions 



within 5 years, the bulk of the reductions in the TWG 



Alternative might not come until the end of the 2009-2044 



period. The commenter stated that the additional analysis and 



modeling it conducted reveals that the TWG Alternative is likely 



substantially worse than BART. 



Response: 



As discussed elsewhere in this notice, because emission 



reductions achieved under the TWG Alternative will have the same 



geographic distribution as emission reductions under BART, EPA 



disagrees that visibility modeling is required for our 



evaluation of the TWG Alternative. We note that the commenter 



provided its own visibility modeling and EPA disagrees with 



methodologies used and conclusions drawn by the commenter. 



The Miller/Sahu Report compared anticipated visibility 



impacts from the TWG Alternative against the anticipated 



visibility impacts based on its own preferences for the NOX Cap 



and BART Benchmark. Although the commenter asserts that its 



analysis shows that visibility under the TWG Alternative is 



substantially worse than under its preferences for the BART 
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Benchmark and NOX Cap, their analysis also shows that when the 



TWG Alternative is compared to the BART Benchmark and NOX Cap as 



proposed by EPA, the TWG Alternative scenarios it explored that 



meet the 2009-2044 and 2009-2029 NOX Caps (as applicable) 



generally result in lower or comparable visibility impacts as 



BART.137 



EPA conducted visibility modeling to compare TWG 



Alternatives A1, A2, and A3 in 2019 and 2030 against the BART 



Benchmark.138 As indicated by commenters, other possibilities 



exist beyond the scenarios for the TWG Alternatives we 



considered explicitly in our Supplemental Proposal. EPA has 



stated elsewhere that we need not consider potential emissions 



under all possible scenarios in setting the NOX Cap, but must 



verify that NGS can reasonably be expected to comply with 2009-



2044 NOX Cap under the various constraints imposed under the TWG 



Alternatives (i.e., closure, curtailment, and a secondary 2009-



2029 NOX cap). However, EPA explored two other possibilities 



under TWG Alternative A3 that included reducing capacity on all 



three units equally or reducing capacity on two units and 



installing SCR on the two units that operate at reduced 



capacity.139 EPA did not include those two additional 



 



137 See Exhibit 2 to the Miller/Sahu report and RTC and references therein. 
138 See RTC and references therein. 
139 Id. 
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possibilities under TWG Alternative A3 in our visibility 



modeling analysis because those scenarios do not reduce 



emissions sufficiently to meet the 2009-2044 NOX Cap. 



 Our visibility modeling of the TWG Alternatives compared to 



our proposed BART determination shows that, as expected, during 



the approximate 10-year period between 2019 and 2030, the 



visibility impacts of NGS under the TWG Alternatives are higher 



than the visibility impacts of NGS under BART. After 2030, when 



NGS achieves additional emission reductions through compliance 



with a limit of 0.07 lb/MMBtu on two units, our modeling 



indicates that the visibility impacts under the TWG Alternatives 



are comparable to or lower than visibility impacts under BART 



(see RTC for further detail). These results are not surprising 



and mirror the comparative reduction in NOX emissions under the 



TWG Alternatives and the BART Benchmark over time, showing 



greater overall visibility improvement under the TWG Alternative 



than under the BART Benchmark. 



 As noted elsewhere in the RTC, EPA is including as part of 



the TWG Alternative, in the regulatory language in the Final 



Rule, a provision consistent with the TWG Agreement that the 



owner/operator of NGS permanently ceases conventional coal-fired 



generation by the end of 2044. Thus, under the TWG Alternative, 



the visibility impact of NGS is likely to be zero or near zero 
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in 2045 and thereafter.140 Under BART, there would be no 



commitment or enforceable requirement to close after 2044, 



therefore, visibility impacts of NGS at all 11 Class I areas 



would be expected to continue in 2045 and thereafter. 



Comment: Economic Impacts of the TWG Alternative 



The Hopi Tribe expressed concern that EPA did not assess 



the potential economic impacts of the TWG Alternative to the 



Hopi Tribe. The commenter opined that EPA recognized the 



significance of NGS to the Hopi Tribe in its analysis under 



Factor 2. Because the TWG Alternative includes closure of at 



least one unit in 2019, and EPA did not address the potential 



economic impacts of partial closure of NGS on the Hopi Tribe, 



the commenter contended that the Agency has not complied with 



the RHR and BART Guidelines. The Hopi Tribe noted that in the 



event capacity is reduced at NGS under the Supplemental 



Proposal, the amount of coal and water purchases from the Tribe 



would decrease leading to a decrease in income to the tribe from 



the sale of these. The commenter also stated that the 



Supplemental Proposal is not as effective in improving air 



quality and visibility for the Hopi Reservation. Extending the 



 



140 EPA expects that if the Navajo Nation elects to operate NGS after the 
owners have ceased conventional coal-fired generation, this would likely 
involve substantial modifications to NGS and NGS would be subject to all 
applicable regulatory and permitting requirements in existence at that time. 
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timeframe during which NGS can continue to operate without SCR 



or an equivalent technology would cause a continued air quality 



burden on the Hopi Tribe. 



Response: 



 EPA recognizes that the TWG Alternative, which includes 



closure of one unit at NGS or equivalent curtailment of 



operation, may change the royalties and other payments related 



to coal and water that are paid to the Hopi Tribe. Although EPA 



evaluated cost-effectiveness and affordability of the options in 



our analysis of BART controls, we disagree that we must also 



conduct an economic impact analysis for alternatives to BART. 



The BART Guidelines provide little guidance on the evaluation of 



alternatives to BART and the RHR does not require an analysis of 



economic impacts of BART Alternatives. EPA’s evaluation of 



potential impacts to tribes in our analysis of BART controls was 



used to inform our government-to-government consultation with 



tribes and is consistent with BART. In addition, we have held 



numerous government-to-government consultation meetings with 



tribes to discuss NGS during this rulemaking. EPA continues to 



recognize the issues and concerns of tribes located in Arizona 



regarding NGS and is committed to continuing to work with our 



federal partners and the tribes through the Joint Federal Agency 



Work Group on NGS to help address these issues. 
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 The Hopi Tribe also expressed concern that the TWG 



Alternative is less effective than BART at improving air quality 



and visibility on the Hopi Reservation. EPA notes that the 



purpose of the RHR is to reduce visibility impairment at Class I 



areas; however, EPA disagrees that the TWG Alternative is less 



effective than BART. Although the timeframe for implementation 



of the TWG Alternative (new reductions in 2019 and 2030) is 



longer than the timeframe for BART (in 2019), we note that BART 



would only reduce emissions of NOX, whereas the TWG Alternative, 



in 2019, would also reduce emissions of SO2, PM, CO2, and 



hazardous air pollutants as a result of the closure of one unit 



(or equivalent curtailment). 



Comment: Support for some changes EPA made to the TWG Agreement 



in the Supplemental Proposal 



 The TWG noted that there were several differences between 



Appendix B to the TWG Agreement and EPA’s Supplemental Proposal 



of the TWG Alternative. The commenters expressed support for 



some of the differences, and expressed concern with others. One 



commenter agreed with the methodology that EPA used to calculate 



the 2009-2044 NOX Cap of 494,899 tons. 



 The commenter supported the additional requirement to 



report annual heat input, although this information is already 



reported through the Acid Rain Program. However, the commenters 



requested that additional time be provided to ensure that the 
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data submitted in the annual report are consistent with the data 



that the NGS operator submits to the Clean Air Markets Database 



(CAMD), in the annual emission inventory, and in the greenhouse 



gas (GHG) report required by 40 CFR part 98, which are not due 



until March 31st. 



Response: 



 EPA recognizes that the TWG supports some of the changes 



EPA made to Appendix B to the TWG Agreement, including EPA’s 



revisions to the 2009-2044 NOX Cap and the requirement to report 



annual heat input. EPA agrees that it is reasonable to require 



the timeframe for the reporting requirements under BART to 



generally be more consistent with other reporting requirements. 



Therefore, EPA is revising the regulatory language accordingly. 



Comment: Suggested addition to §§49.5513(j)(4)(iv)(A) and (B) 



 The TWG requested that EPA clarify the scope and content of 



the title V permit revision that is necessary to incorporate 



elements of the BART alternative by adding the language from 



Appendix B of the TWG Agreement to the requirements of the TWG 



Alternative. 



Response: 



EPA did not include the language from the TWG Agreement 



related to the title V (part 71) operating permit in the 



regulatory language in our Supplemental Proposal because the 



title V (part 71) regulations require that the operating permits 
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include all applicable requirements, which for NGS would include 



the permit limits that exist in its PSD permit (i.e., the limit 



of 0.24 lb/MMBtu when operating with LNB/SOFA) as well as the 



final requirements in this FIP (e.g., the limit of 0.07 lb/MMBtu 



on two units in 2030). Therefore, a specific requirement in the 



FIP that directs the operating permit to incorporate applicable 



requirements is not necessary. Although EPA considers it 



unnecessary, EPA will amend §49.5513(j)(4)(iii) as suggested by 



the commenter.  



We further note that in the proposed regulatory language in 



our Supplemental Proposal, EPA inadvertently did not specify an 



averaging period for the emission limits under the TWG 



Alternative Operating Scenarios (§49.5513(j)(3)). Therefore, EPA 



is adding to the regulatory language that emission limits apply 



over a rolling average of 30 boiler operating days, to 40 CFR 



§49.5513(j)(3), (j)(3)(i)(A)(2), (j)(3)(i)(B)(3), and 



(j)(3)(i)(C)(2). 



Comment: Another suggested addition to §§49.5513(j)(4)(iv)(A) 



and (B) 



 The TWG stated that the Supplemental Proposal specified a 



short‐term NOX limit of 0.07 lb/MMBtu for TWG Alternative A, but 



not for Alternative B as was included in the TWG Agreement. 



Response: 
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EPA agrees that if the owners of NGS elect to install SCR 



in order to comply with the applicable NOX Caps under TWG 



Alternative B, then it is useful to specify the emission limit 



that would apply. Although the limit of 0.07 lb/MMBtu (on a 



rolling average basis of 30 boiler operating days) would apply 



under TWG Alternatives A1, A2, A3, or B, EPA notes that the 



operator of NGS may need to operate SCR at an emission rate that 



is lower than 0.07 lb/MMBtu depending on their compliance with 



the NOX Cap, but the addition of this provision would prohibit 



emissions of NOX, when operating with SCR, to exceed 0.07 



lb/MMBtu (on a rolling average basis of 30 boiler operating 



days). EPA will amend the regulatory text accordingly. 



Comment: Omitted ownership outcome 



 The TWG stated that the EPA described the NGS ownership 



outcomes in a manner that is different from the scenarios 



outlined in the TWG Agreement. The commenter indicated that the 



ownership outcomes appear to be consistent, except that one 



potential outcome was omitted – the scenario in which one or 



more of the existing NGS Participants (LADWP or NV Energy) 



remain in NGS, which would trigger Alternative B. 



Response: 



 EPA agrees that we inadvertently omitted from 



§49.5513(j)(3)(ii)(D) the potential scenario where one or both 



of the Departing Participants (i.e., LADWP or NV Energy) do not 
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exit NGS as expected. EPA is updating the language to 



incorporate the omitted ownership possibility. 



Comment: Describe details of TWG Agreement more fully in the 



preamble to the Final Rule 



The TWG expressed concern that EPA only briefly described 



the elements of the TWG Agreement in the Supplemental Proposal. 



One member of the TWG asserted that the limited discussion does 



not accurately present the provisions of the Agreement as it 



relates to clean energy economic development for affected 



Tribes, the rigorous development and consideration of clean 



energy alternatives to NGS, mitigation of CO2 emissions, and 



Local Benefit Fund to address concerns of the public in the 



vicinity of NGS and the Kayenta-Black Mesa Mine Complex. Should 



EPA proceed with this alternative in the Final Rule, the 



commenter requested that the Agency fully describe the key 



elements in the preamble to the Final Rule. 



Response: 



EPA acknowledges that the TWG Agreement contains additional 



provisions that will be beneficial to the tribes in the area and 



to the environment. However, EPA does not consider it 



appropriate to provide a detailed discussion of these additional 



provisions of the TWG Agreement in our Final Rule. EPA was not a 



signatory to the TWG Agreement and did not participate in the 



TWG Stakeholder group. The TWG Agreement speaks for itself and 
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the participants and signatories are the appropriate entities to 



interpret the provisions of the TWG Agreement. EPA is finding 



that it is necessary or appropriate to regulate NOX emissions 



from NGS to reduce visibility impairment at the GCNP and 10 



other Class I areas. The other measures described by the 



commenter are outside the scope of our authority for this 



action. Therefore, EPA is declining to provide any further 



discussion of the provisions in the TWG Agreement that go beyond 



addressing regional haze concerns associated with NOx emissions 



from NGS. 



The comment also requests EPA to add certain language 



to the Final Rule. Specifically, the comment asks EPA to 



add: “Nothing in this final rule shall preclude the NGS 



Participants from seeking to obtain greenhouse gas emission 



reduction credits, or similar commodities associated with 



activities committed to in the TWG Agreement, under any 



Federal or State law or policy to the extent permitted 



under such applicable law or policy.” 



EPA is also declining to add the requested language to 



our Final Rule. EPA is not exercising any authority in this 



action other than implementing the BART provisions in CAA 



section 169A and the RHR, through our discretion in the 



TAR. It would be inappropriate in this action to take any 
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position on the future use or regulation of GHG emission 



reductions or “similar commodities.” 



Comment: TWG Alternative meets Reasonable Progress requirements 



 One member of the TWG stated that the TWG Alternative was 



intended to meet not only BART requirements, but also reasonable 



progress requirements applicable to NGS through 2044. The 



commenter requested that EPA acknowledge, in the preamble to the 



Final Rule, that the TWG Alternative satisfies both the BART and 



reasonable progress requirements of the CAA through 2044. 



Response: 



Today’s final rule addresses the NOX BART requirements of 



the RHR for NGS. We have not considered whether the TWG 



Alternative meets the reasonable progress requirements for NGS. 



We note that EPA has not made any finding pursuant to 40 CFR 



49.11(a) that it is necessary or appropriate at this time to 



promulgate a FIP to meet the reasonable progress or other 



requirements under the RHR. The requirement for states to 



develop reasonable progress goals and long-term strategies to 



achieve those goals is set out in CAA section 169A and 40 CFR 



51.308(d). There is no requirement that EPA address these 



requirements for sources on the Navajo Nation unless EPA makes a 



determination that it is necessary or appropriate for EPA to do 



so. 



Comment: Delete requirement to keep records of maintenance 
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 One member of the TWG requested that EPA delete the 



requirement that the NGS operator keep records of all major 



maintenance activities that occur at NGS. According to the 



commenter, the existing title V permit, which requires that the 



operator maintain and operate emission control equipment in a 



manner that is consistent with good engineering practices to 



keep emissions at or below applicable emissions limitations, 



provides sufficient assurance that emission control equipment 



will be operated and maintained in accordance with best 



practices. 



Response: 



 EPA is deleting the requirement proposed under 



§49.5513(j)(7)(vi) to require the operator of NGS to keep 



records of all major maintenance activities at NGS because 



records of major maintenance activities are not needed for 



demonstrating compliance with the 2009-2044 or 2009-2029 NOX Caps 



or other provisions of the TWG Alternative. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 153 of 218 



 



Comment: Require recordkeeping for the life of the plant 



One commenter indicated that the requirement to maintain 



records for 5 years is insufficient and inappropriate for the 



compliance schedule associated with NGS and recommended that 



records be maintained from 2009 through the remaining operating 



life of the plant.  



Response:  



 EPA agrees that because the operator of NGS must ensure 



compliance with the 2009-2044 NOX Cap, the operator of NGS should 



also maintain records for the life of the facility to 



demonstrate compliance with the TWG Alternative. In the 



regulatory language in our Final Rule, EPA is amending 



§49.5513(j)(7) to require the owner or operator of each unit to 



maintain records, as required under §49.5513(j)(7)(i) to (vi), 



until the earlier of December 22, 2044 or the date that the 



owner/operator ceases conventional coal-fired operation at NGS. 



Comment: Concern that affected parties were excluded from TWG 



 Numerous commenters expressed frustration that all affected 



parties were not included in the development of the TWG 



Alternative. The Hopi Tribe noted that they have a Generating 



Performance Agreement with SRP that should have mandated their 



involvement. The White Mountain Apache Tribe also noted that it 



was not party to the TWG Agreement. Another commenter noted that 



Executive Order (EO) 13175 requires that all tribal nations be 
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consulted on these types of regulations, and asserted that EPA 



and DOI violated this EO. Another commenter argued that the TWG 



did not include grassroots organizations and discouraged their 



participation in TWG public forums. 



 One commenter stated that the EPA did not give the public 



enough time to comment on the TWG Alternative before proposing 



approval of it and, on that basis, demanded that the EPA 



withdraw its proposed approval. The commenter added that the TWG 



Agreement assumes that the Hopi will support the Kayenta Mine 



Lease extension when it expires in 2025, but the Hopi have yet 



to discuss the extension with the 12 Hopi independent villages, 



which is a requirement in the Hopi Constitution. Furthermore, 



the commenter noted that the TWG Agreement ignores the 



requirement of completing an EIS and ROD before the NGS site 



lease with the Navajo Nation expires in 2019. The commenter 



argued that DOI’s signing of the TWG Agreement, without the 



fulfillment of these requirements, violates NEPA. The commenter 



added that in 1989, the Hopi Tribe rejected the Draft Kayenta 



Mine-Black Mesa Mine EIS in its entirety, and implied that the 



decision to accept the TWG proposal could compromise EPA’s final 



decision. 



Response: 



 EPA recognizes that there are affected tribes and other 



stakeholders that were not invited to participate in the 
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Technical Work Group. EPA was not involved in the formation of 



the TWG and not involved in any meetings or discussions of the 



TWG.141 As discussed in section 10.0 of the Response to Comments 



document, consistent with Executive Order 13175: Consultation 



and Coordination with Indian Tribal Governments, EPA consulted 



with tribes early and regularly during the development of this 



rulemaking for NGS. We note that the Regional Administrator for 



Region 9 spoke with Chairman of the Hopi Tribe, LeRoy 



Shingoitewa, on September 13, 2013 about the TWG Alternative and 



notified elected leaders or legal counsel for five tribes when 



EPA signed the Supplemental Proposal. EPA also held individual 



and joint consultation meetings with tribal leaders in Phoenix, 



Arizona on December 9 and 10, 2013. 



EPA disagrees that we did not provide the public enough 



time to review the TWG Alternative. EPA posted the TWG 



Alternative to the public docket on July 26, 2013, the same day 



it was submitted to EPA.142 EPA reviewed the TWG Alternative and 



on September 25, 2013, signed a Supplemental Proposal that put 



forth the TWG Alternative as an additional better than BART 



alternative for public comment. On October 22, 2013, the 



 



141 At the request of the TWG, at their kick-off meeting, EPA presented a 
summary of our Proposed Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was generally the same presentation 
EPA provided to other stakeholders. See document 0033 in the docket for the 
rule. 
142 See document number 0122 in the docket for this rule. 
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Supplemental Proposal was published in the Federal Register.143 



The public had nearly six months to review the TWG Agreement and 



Alternative as submitted to EPA and approximately three months 



to review and comment on EPA’s Supplemental Proposal. EPA also 



notes that EPA’s rulemaking is not subject to NEPA. 



Comment: EPA’s relationship to the TWG is confusing 



 The White Mountain Apache Tribe stated that although EPA 



stated it was not involved in the Technical Work Group, EPA was 



a signatory of the “Joint Federal Agency Statement Regarding 



Navajo Generating Station,” the scope of which includes numerous 



elements that reference EPA’s commitments, along with the 



Departments of the Interior and Energy, in relation to NGS. The 



commenter suggests that EPA was involved in a legal 



triangulation with the TWG signatories and that such action is 



an extra-jurisdictional exercise by EPA, to which the Tribe does 



not consent. The commenter concludes that the Tribe cannot 



consider the TWG Alternative unless its published form is 



changed by EPA to fully disentangle the proposal from the 



signatory group and all non-BART Agreement terms, and additional 



public comment is thereafter allowed. 



Response: 



 



143 See document number 0182 and 0186 in the docket for this rule. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 157 of 218 



 



We disagree that the Joint Federal Agency Statement 



Regarding Navajo Generating Station indicates that EPA was 



involved in the TWG. The Joint Federal Agency Statement was 



signed by the Administrator of EPA and the Secretaries of the 



Interior and Energy on January 4, 2013. Among other things, that 



document acknowledged that each of the three federal agencies 



has an interest in the operation of NGS and set forth the goals 



of the agencies with respect to NGS and energy production in the 



region served by NGS. 



Although EPA clearly has an interest in reducing the 



visibility impacts of NGS, EPA was not part of the TWG. EPA did 



not participate in any of the substantive discussions and 



negotiations of the TWG. Two representatives of EPA attended the 



beginning of the first meeting of the TWG but only to present a 



summary of EPA’s February 5, 2013 Proposed Rule.144 After the 



initial meeting, EPA was not involved with the TWG until the TWG 



Agreement was completed. As such, EPA disagrees with the 



commenter that EPA is “entangled” with the TWG. 



The TWG was not primarily composed of federal agencies. The 



TWG had two Tribes (Gila River Indian Community and the Navajo 



 



144 At the request of the TWG, at their kick-off meeting, EPA presented a 
summary of our Proposed Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was generally the same presentation 
EPA provided to other stakeholders. See document 0033 in the docket for the 
rule. 
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Nation), two environmental organizations (Environmental Defense 



Fund and Western Resource Advocates), two Arizona utilities 



(CAWCD and SRP) and DOI. Appendix B of the TWG Agreement 



contains provisions relating to BART but there were several 



other provisions of the TWG Agreement that are beyond the scope 



of BART and are not part of EPA’s rulemaking in this action.For 



all the above reasons, EPA does not agree with the assumption 



underlying the comment that the White Mountain Apache Tribe 



“cannot consider the TWG Alternative unless its published form 



is changed by EPA to fully disentangle the proposal from the 



signatory group and all non-BART Agreement terms.” EPA does not 



agree that any further public comment is warranted. 



K. Other BART Alternatives 



Comment: Suggested BART Alternative to require earlier emission 



reductions 



 Despite its objections to the proposed BART alternatives, 



an environmental organization representing several environmental 



and Navajo non-governmental groups suggested an alternative that 



includes (1) an enforceable requirement that one NGS unit shut 



down by 2020 and (2) an enforceable requirement that the 



remaining two units install SCR and meet a NOx emission limit of 



0.065 lb/MMBtu by the beginning of 2020. The commenter 



recognized that other alternatives may exist, but asserted that 



for any alternative to comply with the minimum legal 
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requirements, it must produce better visibility outcomes in 



Class I areas than BART and demonstrate that it does so through 



the use of visibility modeling. 



Response: 



Neither the BART requirements nor the provisions in the RHR 



governing alternatives to BART requires that BART sources cease 



operation. As such, EPA does not consider it appropriate for the 



Agency to require the shutdown of one unit of NGS by 2020 absent 



the consent of the owners. Regardless of whether the suggested 



alternative would provide for earlier and greater visibility 



improvement, it is not an option at this time. As explained in 



this rulemaking, the TWG Alternative does comply with the legal 



requirements for BART alternatives. 



Comment: Suggested BART Alternative from CAP NIA Users: New 



controls should not be required until after 2030 



 One commenter presented a table purporting to show EPA’s 



calculations of the NOX caps that would apply for a range of 



potential BART emission limits: 0.055, 0.06, 0.07, and 0.15 



lb/MMBtu. According to the commenter, the NOX cap that would 



apply under limits of 0.06 and 0.07 lb/MMBtu would exceed the 



proposed 2009-2044 NOX CAP by 2.5 and 7.5 percent, respectively. 



The commenter asserted that these differences would have 



imperceptible impacts on visibility and that, therefore, the use 



of the NOX cap based on a limit of 0.055 lb/MMBtu unduly 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 160 of 218 



 



constrained TWG Alternative A and resulted in an unwarranted 



requirement to install SCR on two NGS units by 2030, which would 



impose inequitable compliance costs on agricultural water users. 



The commenter stated that a NOX cap based on a BART limit of 0.06 



or 0.07 lb/MMBtu would be very similar to the proposed 2009-2044 



NOX Cap, but would provide enough of an incremental increase to 



add 3 years of additional compliance flexibility for the 



installation of SCR on two units. 



 The same commenter also stated that based on the 2009-2044 



NOX Cap as proposed in the Supplemental Proposal, TWG Alternative 



A contains unused “headroom” that renders the operation of SCR 



by 2030 unnecessary. According to the commenter, TWG Alternative 



A has the effect of forcing NOX emissions to a level that is at 



least 33,000 tons below the NOX cap, which the commenter believes 



makes the requirement to install and operate SCR by 2030 



artificially stringent and unnecessary, and therefore arbitrary 



and capricious. The commenter indicated that the headroom under 



TWG Alternative A1 would yield more than 6 years of additional 



compliance flexibility for the operation of SCR, and TWG 



Alternatives A2 and A3 would yield more than 3 years. The 



commenter concluded that EPA should revise the TWG Alternatives 



to provide the maximum amount of compliance flexibility for 



installation of SCR on NGS so as to not unnecessarily impose 



costs on NIA water users. 
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Response: 



 EPA disagrees with the assertion that new controls should 



not be required until after 2030. As stated previously, the TWG 



Agreement was a negotiated agreement, submitted to EPA, 



representing diverse interests. EPA evaluated the TWG 



Alternative to determine whether it was consistent with our 



framework for better than BART alternatives. Thus, although a 



few commenters may believe that the timeframes for compliance in 



the TWG Alternative are too stringent, the TWG Alternative is 



consistent with our proposed framework and it is consistent with 



the level of control in Appendix B to the TWG Agreement, which 



the operator and owners of NGS, as well as CAP, two tribes and 



two environmental organizations, have determined is acceptable. 



 As stated elsewhere in the RTC, we disagree with the 



assertion that BART for NGS is an emission limit associated with 



SNCR (0.15 lb/MMBtu) or a less stringent limit associated with 



SCR (0.06 or 0.07 lb/MMBtu). Therefore, the additional time for 



compliance suggested by the commenters using higher BART 



Benchmarks or NOX Caps is not appropriate. The commenters further 



assert that NGS could comply with a limit of 0.07 lb/MMBtu in 



2032 and 2033 and still maintain total emissions below the 2009-



2044 NOX Cap. EPA disagrees with commenters that the “unused 



headroom” warrants additional time to comply with the limit of 



0.07 lb/MMBtu. The emission estimates that EPA presented in our 
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Supplemental Proposal for the TWG Alternative involved 



projecting future emissions to 2044 based on average heat input 



at NGS over 2001-2008. Heat input in the future is expected to 



be variable and could possibly remain higher than average over 



an extended period of time, significantly affecting the total 



flexibility or compliance margin. EPA’s analysis was provided 



simply to assess whether operation consistent with the 



requirements under each TWG Alternative (A1-A3) could reasonably 



be determined to maintain emissions below the 2009-2044 NOX Cap 



and were not intended to represent actual year-by-year emissions 



in the future. Thus, the “unused headroom” is theoretical and 



could be smaller or larger than cited by the commenters. 



L. Other Comments 



Comment: Disproportionate impacts to tribes 



The Tonto Apache Tribe and the San Carlos Apache Tribe 



commented that both the original BART proposal and the proposed 



TWG Alternative are contrary to the obligations of the United 



States and its trust responsibilities to Indian Tribes under 



CAP. The commenters stated that both regulatory programs would 



have disproportionate impacts on tribes with CAP contracts. The 



commenters noted that environmental quality is of utmost 



importance to the tribes, but that clean air is the 



responsibility of all citizens. Therefore, the commenters assert 



that because the United States owns 24.3 percent of NGS, the 
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costs of compliance for that 24.3 percent share should be shared 



among all American people, who will benefit from cleaner air. 



The commenters urged EPA to develop an alternative regulation 



that does not place additional burden on Indian Tribes. 



Response:  



 EPA agrees that our proposed BART determination and the TWG 



Alternative will impact tribes with CAP water contracts. We note 



that the Joint Federal Agency Statement on NGS reflects the U.S. 



Government’s recognition of its responsibilities related to NGS 



and trust responsibility to Indian tribes affected by NGS. 



Although EPA is finalizing a BART Benchmark for NGS, the 



regulatory requirements of this Final Rule will include only the 



requirements and compliance timeframes for the TWG Alternative 



as proposed in our Supplemental Proposal. Under the TWG 



Alternative, emission reductions at NGS would be achieved in 



phases, including closure of one unit or the equivalent in 2019, 



and compliance with an emission limit achievable with SCR in 



2030. We note that the closure of one unit was possible because 



of the planned divestment of LADWP and NV Energy from NGS by 



2019. Because LADWP and NV Energy are unrelated to CAP, EPA does 



not expect substantial compliance costs to be borne by 



Reclamation (and thus, tribes or other CAP water users) due to 



the first phase of emission reductions at NGS in 2019. EPA 



further notes that the 2030 compliance date for meeting an 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 164 of 218 



 



emission limit achievable with SCR on two units at NGS is 



approximately 16 years from the present day. As stated elsewhere 



in the RTC, the requirements under BART and the TWG Alternative 



include emission limits, rather than technology requirements. 



Thus, 16 years from now, although SCR will be capable of meeting 



the emission limit, other technologies or options may become 



available for the operator of NGS to more cost-effectively meet 



the NOX emission limit of 0.07 lb/MMBtu. 



EPA recognized the potential impacts to tribes of our 



proposed BART determination and sought ways to provide 



flexibility and a framework for affected stakeholders to develop 



alternative approaches to BART. EPA has determined that the TWG 



Alternative achieves greater emission reductions than would 



otherwise be achieved under our BART determination, while 



providing additional time for compliance. This additional time 



allows the DOI, DOE, and EPA time to work with tribal 



stakeholders to identify and implement strategies for achieving 



the goals outlined in the Joint Federal Agency Statement on NGS. 



Comment: EPA lacks authority to regulate NGS 



 Several commenters indicated that EPA overstepped its 



authority and stated that EPA’s proposal hinders the state’s 



ability to deal with environmental issues on a local level. One 



commenter stated that EPA’s regulations are an attack on free 



enterprise, and believes that the agenda of the current 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 165 of 218 



 



administration is to ban all coal-fired power plants regardless 



of the economic effect. 



Response: 



EPA disagrees that it has overstepped its regulatory 



authority and disagrees that any State has authority to regulate 



air pollution from sources located on the Navajo reservation. 



EPA’s authority to regulate NGS is established in sections 



301(a) and 301(d)(4) of the CAA and the TAR. Section 301(d)(4) 



authorizes EPA to directly administer provisions of the CAA in 



Indian country under certain circumstances. The State of Arizona 



lacks authority to regulate air pollution sources located on the 



Navajo reservation. 



EPA disagrees that the regulations promulgated in this 



action, which are requirements consistent with the TWG 



Agreement, constitutes an attack on free enterprise. EPA 



developed the framework used by the TWG specifically to allow 



stakeholders, including the business enterprises most directly 



affected, to formulate an alternative that they believed would 



better serve their interests in continued operation, employment, 



and environmental quality. The TWG Alternative was submitted to 



EPA by a stakeholder group that had determined it was a more 



cost-effective approach to continuing to operate NGS than a 



prior proposal by EPA. EPA considered the direct costs of 



compliance in our five-factor BART analysis, and although not 
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specifically required in the BART Guidelines, EPA also 



considered numerous indirect impacts and costs in our analysis 



of Factor 2. The comment provides no information other than 



conclusory statements that EPA failed to adequately consider the 



cost of compliance.  Far from banning coal burning, this rule 



allows continued operation of NGS as a conventional coal-fired 



power plant until 2044, when its lease with the Navajo Nation 



expires. 



Comment: Lack of Consultation with Tribes 



The Navajo Nation commented that EPA should improve 



communication at the start of any rulemakings to ensure that the 



Navajo Nation can provide meaningful information. The commenter 



said that even when the Agency develops supporting rule 



information like the RIA the Navajo Nation would like to be 



involved as it could impact the Nation. The commenter pointed 



out that EPA has known for decades that the Navajo Nation would 



be impacted by regulation of NGS and FCPP. The commenter quoted 



excerpts from Executive Order 13175 - Consultation and 



Coordination with Indian Tribal Governments and said that the 



standard for determining if a regulation has tribal implication 



is not whether it “impose[s] substantial direct compliance costs 



on tribal governments,” but rather a regulation has “substantial 



direct effects on one or more Indian tribes.” 
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The Navajo Nation stated that it was not consulted during 



the development of the ANPR and indicated that in August of 



2009, one day prior to the ANPR for NGS and FCPP, EPA made a 



courtesy call to the President of the Navajo Nation. The Navajo 



Nation believes that if early and meaningful consultation with 



the Nation had occurred this could have led to an adequate 



analysis of BART controls and careful examination of non-air 



quality impacts. 



The Gila River Indian Community expressed similar concerns 



regarding the lack of consultation. During a consultation on 



August 7, 2012, the commenter stated that it was their 



understanding that EPA would describe to the Community the 



proposed regulation prior to the rulemaking being issued. 



Instead, the commenter said, EPA called the night before issuing 



the rule, which the commenter said was inadequate and 



inconsistent with the expectations regarding consultation. The 



commenter also understood that the rule was to be proposed in 



September 2012 but it was not proposed until January 2013 and in 



the meantime several stakeholders provided additional input to 



the Agency. However, the Community was not consulted during this 



time. In addition, the Community expects an explanation of the 



final rule after it is issued by EPA. 



 The Hopi Tribe also commented on the lack of consultation 



and involvement of tribes in developing the regulation. The 
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commenter submitted multiple letters to EPA indicating its 



concern about not being involved in the development of the rule 



or consulted but without providing pertinent information. In one 



of the letters, the commenter said that the government 



acknowledged the Hopi Tribe as a stakeholder and the intention 



to work with the Tribe; however, contrary to statements in the 



Joint Federal Agency Statement on NGS to work with tribes, the 



Hopi Tribe was not included in the TWG. 



 The Hopi Tribe specifically indicated that it was denied 



information regarding the TWG Alternative and the development of 



the alternative, something the commenter pointed out is 



essential in order to provide relevant and useful comments to 



EPA. The commenter said that it has submitted two Freedom of 



Information Act (FOIA) requests to DOI, which included 



documentation related to NGS and information documenting DOI’s 



representation of the Hopi Tribe during the negotiation of the 



TWG Alternative. The commenter said that until it has the 



information requested via FOIA, it is not able to provide 



written comments on the TWG Alternative. 



The Hopi Tribe asserted that it is has been treated 



differently than other tribal stakeholders in the TWG Agreement. 



For example, the TWG Agreement states that SRP will advocate to 



EPA the Navajo Nation’s treatment as state (TAS) status. The 



Hopi Tribe indicated that the TWG Alternative protects the 
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economic interests of the Navajo Nation and the Gila Indian 



Community but compromises the coal revenues of the Hopi Tribe 



and contains no mitigation measures for the significant and 



adverse economic impact. The Hopi Tribe indicated that it will 



be disproportionately and adversely affected by the reduced 



capacity at NGS. 



The Kaibab Band of Paiute Indians expressed similar 



concerns regarding the lack of involvement of Indian Tribes and 



demanded that EPA consider the requests of the Kaibab Paiute. 



The commenter referred to the TWG Agreement and requested that 



the Kaibab Paiute Indian Reservation receive $2.5 million of the 



$5 million Local Benefit Fund designated for community projects 



within 100 miles of NGS (the reservation is 60 miles from NGS). 



Also, the commenter said that the TWG Agreement promotes the 



development of clean energy, and based on that provision of the 



agreement, the commenter requested a 250 MW solar farm. 



The Tohono O’odham Nation objected that a number of Indian 



nations that would be substantially affected by the rule were 



excluded from the TWG. The commenter noted that it is 



particularly concerned with maintaining CAP water delivery under 



whatever rule is finalized by EPA. 



Response: 



EPA understands that NGS is important to numerous tribes 



located in Arizona and we take seriously our trust 
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responsibility to Indian tribes affected by NGS. As a result, we 



have attempted to ensure that these tribes were consulted 



throughout the rulemaking process. We respectfully disagree that 



there was a lack of consultation with tribes. 



EPA agrees with the Navajo Nation that Executive Order 



13175 defines “policies that have tribal implications” to refer 



to regulations or other actions that have substantial direct 



effects on one or more Indian tribes.145 In our discussion of EO 



13175, we included consideration of substantial direct 



compliance costs to tribal governments, as well as the broader 



consideration of substantial direct effects on one or more 



Indian tribes. We conclude that our proposed action on NGS will 



have tribal implications and may have substantial indirect 



effects on tribes, but will not impose substantial direct 



compliance costs on Indian tribal governments. We also conclude 



that this rule is appropriate under the CAA because NGS is a 



facility that is subject to BART. 



 In our proposed rule, EPA provided a document that listed 



all written or telephone correspondence as well as consultation 



meetings between EPA and Tribes on NGS. Although the commenter 



suggests that EPA’s telephone call to the President of the 



 



145 http://www.gpo.gov/fdsys/pkg/WCPD-2000-11-13/pdf/WCPD-2000-11-13-Pg2806-
2.pdf 
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Navajo Nation one day prior to the signature of the ANPR in 



August 2009 was our first communication with the Nation on the 



subject, we note that the timeline includes a meeting between 



EPA and the Navajo Nation that occurred two months prior to the 



ANPR to discuss EPA’s plans to move forward on an ANPR related 



to our ongoing BART analyses for FCPP and NGS.146 EPA further 



notes that the ANPR was not a proposed rule. The ANPR was an 



Advanced Notice of Proposed Rulemaking where we provided the 



public advance notice of our intention to develop rulemakings 



for FCPP and NGS. EPA included some initial analysis of two of 



the BART factors and stated that the “specific purpose of this 



ANPR is for EPA to collect additional information.”147 Subsequent 



to the publication of the ANPR in the Federal Register on August 



28, 2009, and prior to our proposed rule on NGS, EPA held four 



consultation meetings with tribes in 2009, eight consultation 



meetings with tribes in 2010, eight consultation meetings in 



2011, and ten consultation meetings with tribes in 2012.148 Of 



 



146 See listed item indicating consultation meeting on June 10, 2009 between 
Laura Yoshii, Acting Regional Administrator of EPA Region 9, and President 
Joe Shirley, Jr., of the Navajo Nation, to discuss moving forward on the ANPR 
for Four Corners Power Plant and NGS. See document titled “2013_0109 Timeline 
of all tribal consultations on NGS.docx” in document number 0005 in the 
docket for this rule. 
147 See 74 FR 44313 at 44314 (August 28, 2009). 
148 See document titled “2013_0109 Timeline of all tribal consultation on 
NGS.pdf” in document number 0005 in the docket for the rule at and document 
titled “Updated Timeline of all Tribal Consultation on NGS_for Final 
Rule.pdf” in the docket for the rule. 
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these meetings, at least eight were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.149 



The Navajo Nation, the Hopi Tribe, the Gila River Indian 



Community, the Tohono O’odham Nation, the Ak-Chin Indian 



Community, the Pascua Yaqui Tribe, the Fort McDowell Yavapai 



Nation, and the Yavapai-Apache Nation, and the Inter Tribal 



Council of Arizona submitted comments to EPA on the ANPR. EPA 



summarized and provided responses to comments received from 



tribal governments in the TSD for our proposed rule on NGS.150 



The primary concerns expressed by the tribal governments related 



to the economic importance of NGS and the relationship of NGS 



with CAP and Indian Water Settlement Agreements. The Navajo 



Nation also commented on specific aspects of the five-factor 



analysis for BART, and the Hopi Tribe submitted an economic 



study it had commissioned that expresses concern that regulatory 



actions would force NGS to close. In our proposed rule and in 



our development of our proposed framework for BART Alternatives, 



including the credit for early installation of LNB/SOFA, EPA 



recognized the importance of NGS to tribes in Arizona, both in 



 



149 Id., and see, e.g., document 0008 in the docket for the rule 
150 See page 25 and 26 of the TSD to the Proposed Rule, document 0014 in the 
docket for this rule. 
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contributing to the economies of the Navajo Nation and Hopi 



Tribe, and in serving as a source of electrical power for CAP 



and a source of revenue to the Lower Colorado River Basin 



Development Fund, as related to water settlement agreements with 



numerous tribes in Arizona. Based on this recognition, EPA put 



forth additional options for greater flexibility in the 



compliance timeframe and invited stakeholders to develop and 



submit additional BART Alternatives to EPA for consideration. 



Following the publication of our proposed rule on February 



5, 2013, EPA engaged in 17 consultation meetings with tribes 



prior to the January 2014 close of the public comment period.151 



Of these meetings, at least two were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.152 EPA received comment letters on 



our proposal and Supplemental Proposal from the Navajo Nation, 



the Gila River Indian Community, the Tohono O’odham Nation, the 



Ak-Chin Indian Community, the Tonto Apache Tribe, the San Carlos 



Apache Tribe, and the Kaibab Band of Paiute Indians.153 At the 



request of two tribes for additional time beyond January 6, 2014 



 



151 See document titled “Updated Timeline of all Tribal Consultation on NGS_for 
Final Rule.pdf” in the docket for the rule. 
152 Id. 
153 See comment numbers 0340, 0317, 0387, 0402, 0419, and 0421 in the docket 
for the rule. 
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to submit comments, EPA agreed that we would consider comments 



from tribal governments submitted after the close of the comment 



period. The White Mountain Apache Tribe submitted comments on 



February 5, 2014.154 In addition, in response to their request to 



EPA for information related to NGS, we provided responsive 



documents to the Hopi Tribe on January 7, 2014.155 As shown in 



additional correspondence, the Hopi Tribe requested additional 



time to submit comments, and EPA again agreed to consider late 



comments from the Hopi Tribe.156 EPA did not receive any further 



comments from the Hopi Tribe. 



Several tribes also expressed concern that the Technical 



Work Group included only two tribes, the Navajo Nation and the 



Gila River Indian Community, and excluded numerous other tribes 



that also have a significant economic interest in NGS. EPA 



recognizes that many tribes were not included in the development 



of the TWG Agreement. EPA was not involved in the formation of 



the TWG or any of the negotiations between the members of the 



TWG in developing the TWG Agreement. In addition, our evaluation 



of the TWG Agreement was for the sole purpose of determining 



whether Appendix B to the TWG Agreement meets our framework for 



 



154 See comment number 0440 in the docket for the rule. 
155 See document titled “2014_0107 EPA Letter to Chairman Honanie with 
Enclosure 1.pdf” in the docket for this rule. 
156 See document titled “2014_0131 Letter from Chairman Honanie.pdf” and 
document titled “2014_0206 EPA Response to Chairman Honanie_Hopi Tribe.pdf” 
in the docket for this rule. 
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a “better than BART” Alternative. Therefore, although EPA agrees 



that many tribes have economic interest in NGS and CAP, EPA does 



not have any role in the distribution of funds described in the 



TWG Agreement. 



Based on numerous consultation meetings between high-level 



officials from EPA and elected tribal leaders, beginning in 2009 



and extending into 2013, and our development of flexible options 



for BART Alternatives in response to comments from tribes, EPA 



considers our consultation on NGS to be consistent with EO 13175 



and EPA’s policy to engage in early and meaningful consultation 



with tribes.157 EPA will provide notification of our Final Rule, 



in writing, to all tribal governments that submitted comments to 



EPA on our Proposed Rule or Supplemental Proposal and will 



provide our written responses to their specific comments. All 



written correspondence from tribal governments to EPA regarding 



NGS and our proposed BART determination is available in the 



docket for this rulemaking.158 



V. Summary of Final Action 



 On February 5, 2013, EPA issued a proposed BART analysis of 



NOX controls at NGS. Based on that analysis, EPA proposed a NOX 



 



157 The EPA policy on Consultation and Coordination with Indian Tribes is 
posted on the following website: 
http://www.epa.gov/tribal/consultation/consult-policy.htm 
158 See Appendix A (List of Written Comments) to the RTC and the docket for 
this rulemaking. 
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emission limit of 0.055 lb/MMBtu for all three units within five 



years of a Final Rule. Our proposed rule also set out a 



framework for evaluating BART alternatives at NGS. EPA proposed 



a “better than BART” alternative (Alternative 1), consistent 



with this proposed framework, requiring compliance with a NOX 



emission limit of 0.055 lb/MMBtu on one unit per year in 2021, 



2022, and 2023. EPA invited stakeholders to submit additional 



alternatives, consistent with our proposed framework for “better 



than BART” alternatives, to EPA for consideration. 



On July 26, 2013, a stakeholder group, known as the TWG, 



submitted an agreement among seven diverse entities (TWG 



Agreement) that included an additional BART alternative 



(Appendix B to the TWG Agreement). In general, this alternative 



includes closure of one unit at NGS, or curtailment of net 



generating capacity by an equivalent amount, in 2019 and 



compliance with an emission limit of 0.07 lb/MMBtu on two units 



at NGS in 2030. The TWG Agreement also included a provision 



requiring the owner/operator of NGS to cease conventional coal-



fired generation at NGS by the end of 2044. EPA independently 



evaluated Appendix B to the TWG Agreement to determine whether 



it complied with the framework we put forth in our Proposed 



Rule, as well as the statutory and regulatory requirements in 



the CAA and the RHR. 
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On October 22, 2013, EPA published a Supplemental Proposal. 



Our Supplemental Proposal contained a detailed evaluation of 



Appendix B to the TWG Agreement along with a discussion of our 



legal rationale for proposing to approve requirements consistent 



with the TWG Agreement as a “better than BART” alternative. Our 



Supplemental Proposal and this Final Rule refer to our 



regulations that are generally consistent with Appendix B to the 



TWG Agreement as the ”TWG Alternative”. The Supplemental 



Proposal (i.e. the TWG Alternative) included regulatory 



requirements to achieve substantial NOX reductions over time, as 



well as a cap in cumulative NOX emissions from NGS over 2009-2044 



(2009-2044 NOX Cap) to ensure that lifetime emissions from NGS 



under the TWG Alternative do not exceed lifetime emissions that 



would have otherwise occurred under our proposed BART 



determination for NGS (BART Benchmark). 



Based on our review of all comments we received on the 



Proposed Rule and Supplemental Proposal, EPA is taking action to 



finalize requirements consistent with the TWG Agreement, as a 



“better than BART” Alternative (TWG Alternative) put forth in 



our Supplemental Proposal. EPA is also taking final action to 



determine that a BART Benchmark, consistent with our proposed 



BART determination, is appropriate for establishing the 2009-



2044 NOX Cap under the TWG Alternative. EPA is not finalizing our 



proposed BART determination for NGS in the regulatory 
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requirements of this Final Rule, and EPA is not taking action to 



finalize Alternative 1, the “better than BART” Alternative we 



put forth in our Proposed Rule. 



This Final Action is expected to result in over an 80 



percent reduction in NOX emissions and to significantly reduce 



the impact of NGS on visibility at 11 mandatory Class I Federal 



areas. EPA’s action to finalize requirements consistent with the 



TWG Agreement as a “better than BART” alternative for NGS will 



ensure that lifetime NOX emissions from NGS do not exceed the 



BART Benchmark. 



VI. Administrative Requirements 



A. Executive Order 12866: Regulatory Planning and Review and 



Executive Order 13563: Improving Regulation and Regulatory 



Review 



This action will finalize a source-specific FIP for a 



single generating source. This type of action is exempt from 



review under Executive Orders 12866 (58 FR 51735, October 4, 



1993) and 13563 (76 FR 3821, January 21, 2011). 



B. Paperwork Reduction Act 



This action does not impose an information collection 



burden under the provisions of the Paperwork Reduction Act, 44 



U.S.C. 3501 et seq. Under the Paperwork Reduction Act, a 



“collection of information” is defined as a requirement for 



“answers to . . . identical reporting or recordkeeping 
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requirements imposed on ten or more persons . . . .” 44 U.S.C. 



3502(3)(A). Because the final FIP applies to a single facility, 



Navajo Generating Station, the Paperwork Reduction Act does not 



apply. See 5 CFR 1320(c). 



Burden means the total time, effort, or financial resources 



expended by persons to generate, maintain, retain, or disclose 



or provide information to or for a Federal agency. This includes 



the time needed to review instructions; develop, acquire, 



install, and utilize technology and systems for the purposes of 



collecting, validating, and verifying information, processing 



and maintaining information, and disclosing and providing 



information; adjust the existing ways to comply with any 



previously applicable instructions and requirements; train 



personnel to be able to respond to a collection of information; 



search data sources; complete and review the collection of 



information; and transmit or otherwise disclose the information. 



An agency may not conduct or sponsor, and a person is not 



required to respond to a collection of information unless it 



displays a currently valid OMB control number. The OMB control 



numbers for EPA's regulations in 40 CFR are listed in 40 CFR 



Part 9. 



C.  Regulatory Flexibility Act 



The Regulatory Flexibility Act (RFA) generally requires an 



agency to prepare a regulatory flexibility analysis of any rule 
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subject to notice and comment rulemaking requirements under the 



Administrative Procedure Act or any other statute unless the 



agency certifies that the rule will not have a significant 



economic impact on a substantial number of small entities. Small 



entities include small businesses, small organizations, and 



small governmental jurisdictions. 



For purposes of assessing the impacts of today's rule on 



small entities, small entity is defined as: (1) a small business 



as defined by the Small Business Administration’s (SBA) 



regulations at 13 CFR 121.201; (2) a small governmental 



jurisdiction that is a government of a city, county, town, 



school district or special district with a population of less 



than 50,000; and (3) a small organization that is any not-for-



profit enterprise which is independently owned and operated and 



is not dominant in its field. 



After considering the economic impacts of this action on 



small entities, I certify that this final action will not have a 



significant economic impact on a substantial number of small 



entities. The Navajo Generating Station is not a small entity 



and the FIP for Navajo Generating Station being finalized today 



does not impose any compliance requirements on small entities. 



See Mid-Tex Electric Cooperative, Inc. v. FERC, 773 F.2d 327 



(D.C. Cir. 1985). We recognize that several tribes located in 



Arizona have expressed concerns regarding potential indirect 
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effects of this Final Rule; however, these indirect effects are 



not direct compliance costs or requirements on small entities. 



D. Unfunded Mandates Reform Act (UMRA) 



This rule will impose an enforceable duty on the private 



sector owners of Navajo Generating Station. However, this rule 



does not contain a Federal mandate that may result in 



expenditures of $100 million (in 1996 dollars) or more for 



State, local, and tribal governments, in the aggregate, or the 



private sector in any one year. EPA’s estimate for the total 



annual cost to install and operate SCR on all three units at NGS 



if it had been required to comply with BART does not exceed $100 



million (in 1996 dollars) in any one year. Because we are 



finalizing requirements consistent with Appendix B to the TWG 



Agreement, which provides more flexibility than EPA’s proposed 



BART determination and would, at most, require installation and 



operation of SCR on two units, rather than three units at NGS, 



EPA expects the total annual cost of implementing the TWG 



Alternative to also not exceed $100 million (in 1996 dollars). 



Thus, this rule is not subject to the requirements of sections 



202 or 205 of UMRA. This action is also not subject to the 



requirements of section 203 of UMRA because it contains no 



regulatory requirements that might significantly or uniquely 



affect small governments. This rule will not impose direct 



compliance costs on the Navajo Nation, and will not preempt 
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Navajo law. This final action will reduce the emissions of NOX 



from a single source, the Navajo Generating Station. 



E. Executive Order 13132: Federalism 



This action does not have federalism implications. It will 



not have substantial direct effects on the States, on the 



relationship between the national government and the States, or 



in the distribution of power and responsibilities among the 



various levels of government, as specified in Executive Order 



13132. This final action requires emission reductions of NOx at a 



specific stationary source located in Indian country. Thus, 



Executive Order 13132 does not apply to this action. 



F. Executive Order 13175:  Consultation and Coordination With 



Indian Tribal Governments 



Subject to the Executive Order 13175 (65 FR 67249, November 



9, 2000) EPA may not issue a regulation that has tribal 



implications, that imposes substantial direct compliance costs, 



and that is not required by statute, unless the Federal 



government provides the funds necessary to pay the direct 



compliance costs incurred by tribal governments, or EPA consults 



with tribal officials early in the process of developing the 



proposed regulation and develops a tribal summary impact 



statement. EO 13175 defines “policies that have tribal 



implications” to refer to regulations or other actions that have 



substantial direct effects on one or more Indian tribes. 
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EPA has concluded that this Final Action will have tribal 



implications based on the direct relationship between NGS and 



the Navajo Nation. In addition, EPA anticipates that the 



following direct and indirect effects may result from the TWG 



Alternative and Reclamation’s ownership interest in NGS: 



decreased revenues to the Hopi Tribe and the Navajo Nation 



associated with the closure of one unit or curtailment of 



electricity generation in 2019; and increased water costs to 



tribes associated with the installation of controls to meet an 



emission limit of 0.07 lb/MMBtu in 2030. However, it will 



neither pre-empt Tribal law nor impose substantial direct 



compliance costs on tribal governments (no tribal government is 



an owner or participant in NGS and therefore no tribal 



government will be required to pay direct costs of compliance). 



We note that the Navajo Nation has the option to purchase up to 



a 170 MW share of NGS in 2019. EPA understands that the Navajo 



Nation has not yet made its decision and therefore, currently, 



no tribal government is a Participant in NGS. 



The owners of NGS, together with the Navajo Nation, the 



Gila River Indian Community, and several other stakeholders, 



submitted the TWG Agreement to EPA that would provide compliance 



flexibility to the owners and result in greater reasonable 



progress than BART toward the national visibility goal. This TWG 



Alternative involves closure or curtailment of production on one 
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unit of NGS and installation of add-on pollution controls to the 



remaining two units. EPA issued a Supplemental Proposal 



proposing to find that the TWG Alternative met the requirements 



of the CAA and RHR. Today, EPA is finalizing requirements 



consistent with the TWG Agreement. Because the TWG Alternative 



involves the closure or curtailment of production on one unit 



and an associated decline in the amount of coal mined and 



combusted, to the extent that taxes or royalties paid to the 



Hopi Tribe and the Navajo Nation by the operators of Navajo 



Generating Station and the Kayenta Mine, are tied to the amount 



of coal that is mined or the amount of electricity that is 



generated at NGS, the revenues to the Hopi Tribe and Navajo 



Nation may be expected to decline. In addition, under the TWG 



Alternative, when the installation of add-on pollution controls 



occurs in 2030, EPA expects the CAWCD variable OM&R water rate 



to increase, affecting tribes with allocations of CAP water. 



EPA consulted with tribal officials early in the process of 



developing this regulation to permit them to have meaningful and 



timely input into its development. EPA first put forth an ANPR 



on August 28, 2009 to accept comment on preliminary information 



provided by FCPP and NGS and to begin the consultation process 



with the Federal Land Managers and affected tribes. 



EPA received numerous comments on the ANPR from tribes and 



tribal organizations, including the Navajo Nation, Hopi Tribe, 
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Gila River Indian Community, Ak-Chin Indian Community, Tohono 



O’odham Nation, Pascua Yaqui Tribe, Fort McDowell Yavapai 



Nation, Yavapai-Apache Nation, and the Inter Tribal Council of 



Arizona. Comments from the Navajo Nation on NGS and from the 



Hopi Tribe focused on the significant contribution of coal-



related royalties, taxes, and employment at NGS and the Kayenta 



Mine to the economies of the Navajo Nation and the Hopi Tribe. 



Comments from the Gila River Indian Community, the Tohono 



O’odham Nation, and other tribes located in Arizona focused on 



the importance of continued operation of NGS as a source of 



power to CAP, in order for the federal government to meet 



obligations under existing water settlement agreements. The 



importance to tribes of continued operation of NGS and 



affordable water costs cannot be overemphasized. 



Given the extent of federal and tribal interests in NGS and 



the federal government’s trust responsibility to Indian tribes, 



on January 4, 2013, EPA, DOI, and DOE signed a joint federal 



agency statement committing to collaborate on several short- and 



long-term goals, including analyzing and pursuing strategies for 



providing clean, affordable and reliable power, affordable and 



sustainable water, and sustainable economic development to key 
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stakeholders who currently depend on NGS.159 The partner agencies 



have already begun to work together with stakeholders to 



identify and undertake actions that support implementation of 



BART, including seeking funding to cover expenses for pollution 



control or other necessary upgrades for the federal portion of 



NGS. The agencies have also begun work to jointly support a 



phase 2 report to analyze a full range of clean energy options 



for NGS. Finally, the agencies intend to work with stakeholders 



to develop a roadmap for achieving long-term, innovative clean 



energy solutions for NGS. 



In our February 5, 2013 Proposed Rule, EPA exercised 



discretion to include in our analysis of Factor 2 (Energy and 



Non-Air Quality Impacts), an examination of the viability of 



continued operation of NGS if new NOX controls are required, to 



address the concern expressed by numerous tribes that a BART 



determination requiring SCR would force NGS to close. Our 



analysis showed that although SCR would increase the cost of 



electricity generation at NGS, installing and operating SCR at 



NGS would still be less costly than replacing NGS with power 



purchased from elsewhere in the West.160 However, we also 



recognized that the timing of regulatory compliance is an 



 



159 See Joint Federal Agency Statement Regarding Navajo Generating Station, 
dated January 4, 2013, in the docket for this proposed rulemaking. 
160 See Factor 2 analysis, 78 FR at 8281-8284 (February 5, 2013). 
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important consideration given potential ownership changes and 



other requirements related to the extension of the NGS lease and 



other rights-of-way agreements. As part of our Factor 2 



analysis, we also estimated potential water rate increases to 



tribes.161 As discussed in our proposed rule, EPA considers the 



potential economic impacts to tribes to argue for flexibility in 



the compliance timeframe for NGS. 



In addition to our proposed BART determination for NGS, EPA 



also proposed a framework for evaluating alternatives to BART 



that provide options for flexibility in achieving emission 



reductions at NGS. EPA proposed an alternative to BART 



consistent with our proposed framework and invited stakeholders 



to submit other alternatives to BART that reduce NOX emissions at 



NGS while providing long-term, sustainable benefits for 



tribes.162 We noted that the extended timeframe for compliance 



would not, in itself, avoid or mitigate increases in water rates 



for tribes located in Arizona; however, it would provide time 



for the collaborating federal agencies to explore options to 



avoid or minimize potential impacts to tribes, including seeking 



funding to cover the expenses for the federal portion of 



pollution control at NGS.163 



 



161 Id. 
162 Id. at 8291. 
163 Id. at 8289. 
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Following our Proposed Rule, the TWG, which included the 



Navajo Nation, the Gila River Indian Community, and the 



Interior, together with four additional groups, submitted their 



agreement (TWG Agreement) that contained an additional BART 



alternative for consideration (Appendix B to the TWG Agreement). 



Although EPA was not part of the TWG, we note that the TWG 



Agreement included seven elements, including elements directly 



or indirectly related to tribes, i.e., commitments by Interior 



to mitigate potential impacts from EPA’s final BART rule to 



Affected Tribes and a commitment by SRP to make funds available 



for a Local Benefit Fund for community improvement projects 



within 100 miles of NGS or the Kayenta Mine.164 



EPA has met with tribes on numerous occasions to discuss 



the significance of NGS to tribal economies and tribal water 



interests in Arizona.165 Consultations with tribes included 



 



164 As described in our Supplemental Proposal (78 FR at 62512, October 22, 
2013), the seven elements of the TWG Agreement were (1) a description of a 
“Reasonable Progress Alternative to BART” (Appendix B to the TWG Agreement); 
(2) a study of options by Reclamation for replacing the federal share of 
energy being generated from NGS with low-emitting energy; (3) commitments by 
Interior to reduce or offset emissions of carbon dioxide (CO2) by three 
percent per year and facilitate the development of clean energy resources; 
(4) commitments by Interior to mitigate potential impacts from EPA’s final 
BART rule to Affected Tribes; (5) a commitment by Interior to carry out the 
Phase 2 Study by the National Renewable Energy Laboratory (NREL) for the 
purposes of studying options for the future of NGS; (6) a commitment by SRP 
to make funds available for a Local Benefit Fund for community improvement 
projects within 100 miles of NGS or the Kayenta Mine; and (7) a summary of 
obligations of the Parties to the Agreement and miscellaneous legal 
provisions. 
165 See document titled “Updated Timeline of All Tribal Consultations on NGS 
for Final Rule.docx” in the docket for this rulemaking. 
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potential economic impacts associated with a BART determination 



for NGS, as well as potential impacts from EPA’s Mercury and Air 



Toxics Standards (MATS) rulemaking. 



 In recognition of the unusual complexity of regulating NGS, 



representatives from EPA, including the Assistant Administrator 



and the Deputy Assistant Administrator for the Office of Air and 



Radiation and the Regional Administrator for Region 9, visited 



NGS and affected communities in the area. EPA officials have 



also met with additional stakeholders, at various locations, 



including EPA offices in San Francisco, California and 



Washington, D.C., and offices of individual tribal governing 



councils and the Inter Tribal Council of Arizona. 



Following the publication of our proposed rule on February 



5, 2013, EPA engaged in 17 consultation meetings with tribes 



prior to the January 2014 close of the public comment period.166 



Of these meetings, at least two were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.167 EPA received comment letters on 



our proposal and Supplemental Proposal from the Navajo Nation, 



the Gila River Indian Community, the Tohono O’odham Nation, the 



 



166 See document titled “Updated Timeline of all Tribal Consultation on NGS_for 
Final Rule.pdf” in the docket for the rule. 
167 Id. 
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Ak-Chin Indian Community, the Tonto Apache Tribe, the San Carlos 



Apache Tribe, and the Kaibab Band of Paiute Indians.168 At the 



request of two tribes for additional time beyond January 6, 2014 



to submit comments, EPA exercised our discretion to accept 



comments from tribal governments after the close of the comment 



period. The White Mountain Apache Tribe submitted comments on 



February 5, 2014.169 In addition, in response to their request to 



EPA for information related to NGS, we provided responsive 



documents to the Hopi Tribe on January 7, 2014.170 As shown in 



additional correspondence, the Hopi Tribe requested additional 



time to submit comments, and EPA continued to exercise our 



discretion to accept late comments from the Hopi Tribe.171 Our 



separate response to comments document contains a summary of all 



substantive comments and EPA’s responses to those comments. 



Several tribes expressed concern that the Technical Work 



Group included only two tribes, the Navajo Nation and the Gila 



River Indian Community, and excluded numerous other tribes that 



also have a significant economic interest in NGS. Several tribes 



also asserted that the Proposed Rule and Supplemental Proposal 



 



168 See comment numbers 0340, 0317, 0387, 0402, 0419, and 0421 in the docket 
for the rule. 
169 See comment number 0440 in the docket for the rule. 
170 See document titled “2014_0107 EPA Letter to Chairman Honanie with 
Enclosure 1.pdf” in the docket for this rule. 
171 See document titled “2014_0131 Letter from Chairman Honanie.pdf” and 
document titled “2014_0206 EPA Response to Chairman Honanie_Hopi Tribe.pdf” 
in the docket for this rule. 
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have disproportionate impacts on tribes with CAP water 



settlements and urged EPA to develop an alternative regulation 



that does not place an additional burden on Indian tribes. 



Another tribe requested that a portion of the funds identified 



in the TWG Agreement be designated to their tribe. 



EPA recognizes that many tribes did not participate in the 



development of the TWG Agreement. EPA was not involved in the 



formation of the Technical Work Group or any of the negotiations 



between the members of the TWG in developing the TWG Agreement. 



In addition, our evaluation of the TWG Agreement was for the 



sole purpose of determining whether the TWG Alternative 



(Appendix B to the TWG Agreement) meets our framework for a 



“better than BART” Alternative. Therefore, although EPA agrees 



that many tribes have economic interests in NGS and CAP, EPA did 



not have a role in the TWG Agreement and does not have any role 



in the distribution of funds described in the TWG Agreement. 



EPA recognizes that our final action will have tribal 



implications. Because we are taking action to finalize 



requirements consistent with the TWG Agreement, EPA anticipates 



that increases in CAP water costs as a result of the 



installation of new air pollution controls at NGS would not 



occur until 2030. In addition, as stated elsewhere, EPA has 



committed to collaborating with other federal agencies to 



explore options to avoid or minimize potential impacts to 
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tribes, including seeking funding to cover the expenses for the 



federal portion of pollution control at NGS. 



In summary, EPA has taken numerous steps, as described in 



the preceding paragraphs, to evaluate the potential impacts on 



Tribes and to identify and provide the flexibility for others to 



develop alternative approaches that would meet the requirements 



of the CAA and the RHR while being as sensitive as possible to 



concerns raised by Tribes. Through the Joint Federal Agency 



Statement on NGS, the federal government has recognized its 



obligations through its trust responsibility and through its 



specific historical and ongoing involvement with NGS and water 



rights settlements with Tribes. That agreement reflects our 



commitment to ongoing engagement with affected Tribes and to the 



pursuit of a long-term solution for electricity generation that 



is protective of the economic interests of Tribes and public 



health and the environment. 



Based on numerous consultation meetings between high-level 



officials from EPA and elected tribal leaders, beginning in 2009 



and extending into 2013, and our development of flexible options 



for BART Alternatives in response to comments from tribes, EPA 



considers our consultation on NGS to be consistent with EO 13175 
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and EPA’s policy to engage in early and meaningful consultation 



with tribes.172 



G.  Executive Order 13045:  Protection of Children from 



Environmental Health Risks and Safety Risks 



Executive Order 13045: Protection of Children from 



Environmental Health Risks and Safety Risks (62 FR 19885, April 



23, 1997), applies to any rule that: (1) is determined to be 



economically significant as defined under Executive Order 12866, 



and (2) concerns an environmental health or safety risk that EPA 



has reason to believe may have a disproportionate effect on 



children. If the regulatory action meets both criteria, the 



Agency must evaluate the environmental health or safety effects 



of the planned rule on children, and explain why the planned 



regulation is preferable to other potentially effective and 



reasonably feasible alternatives considered by the Agency. 



This rule is not subject to Executive Order 13045 because 



it requires emissions reductions of NOX from a single stationary 



source. Because this action only applies to a single source and 



is not a rule of general applicability, it is not economically 



significant as defined under Executive Order 12866, and does not 



have a disproportionate effect on children. However, to the 



 



172 EPA’s policy on Consultation and Coordination with Indian Tribes is posted 
on the following website: http://www.epa.gov/tribal/consultation/consult-
policy.htm 
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extent that the rule will reduce emissions of NOX, which 



contributes to ozone formation, the rule will have a beneficial 



effect on children’s health by reducing air pollution that 



causes or exacerbates childhood asthma and other respiratory 



issues. 



H. Executive Order 13211: Actions Concerning Regulations That 



Significantly Affect Energy Supply, Distribution, or Use 



This action is not subject to Executive Order 13211 (66 FR 



28355 (May 22, 2001)), because it is not a significant 



regulatory action under Executive Order 12866. 



I. National Technology Transfer and Advancement Act 



Section 12(d) of the National Technology Transfer and 



Advancement Act of 1995 (NTTAA), Pub L. No. 104-113, 12 (10) (15 



U.S.C. 272 note) directs EPA to use voluntary consensus 



standards (VCS) in its regulatory activities unless to do so 



would be inconsistent with applicable law or otherwise 



impractical. VCS are technical standards (e.g., materials 



specifications, test methods, sampling procedures and business 



practices) that are developed or adopted by the VCS bodies. The 



NTTAA directs EPA to provide Congress, through annual reports to 



OMB, with explanations when the Agency decides not to use 



available and applicable VCS. 



Consistent with the NTTAA, the Agency conducted a search to 



identify potentially applicable VCS. For the measurements listed 
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below, there are a number of VCS that appear to have possible 



use in lieu of the EPA test methods and performance 



specifications (40 CFR Part 60, Appendices A and B) noted next 



to the measurement requirements. It would not be practical to 



specify these standards in the current rulemaking due to a lack 



of sufficient data on equivalency and validation and because 



some are still under development. However, EPA’s Office of Air 



Quality Planning and Standards is in the process of reviewing 



all available VCS for incorporation by reference into the test 



methods and performance specifications of 40 CFR Part 60, 



Appendices A and B. Any VCS so incorporated in a specified test 



method or performance specification would then be available for 



use in determining the emissions from this facility. This will 



be an ongoing process designed to incorporate suitable VCS as 



they become available. 



J. Executive Order 12898: Federal Actions to Address 



Environmental Justice in Minority Populations and Low-Income 



Populations 



Executive Order 12898 (59 FR 7629, February 16, 1994), 



establishes federal executive policy on environmental justice. 



Its main provision directs federal agencies, to the greatest 



extent practicable and permitted by law, to make environmental 



justice part of their mission by identifying and addressing, as 



appropriate, disproportionately high and adverse human health or 
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environmental effects of their programs, policies, and 



activities on minority populations and low-income populations in 



the United States. 



EPA has determined that this final rule will not have 



disproportionately high and adverse human health or 



environmental effects on minority or low-income populations 



because it increases the level of environmental protection for 



all affected populations without having any disproportionately 



high and adverse human health or environmental effects on any 



population, including any minority or low-income population. 



EPA recognizes that numerous commenters have stated that 



this rulemaking has environmental justice implications because 



NGS, which is among the largest coal-fired power plants in the 



country, is located on the Navajo Nation. Commenters have also 



expressed concern that the documents associated with this rule 



are too technical for community members to understand. Some 



commenters have also argued that EPA should apply the same 



standard to NGS as other coal-burning power plants (e.g., Four 



Corners Power Plant), and that the extended compliance timeframe 



for NGS is an environmental justice issue. 



Fair treatment and meaningful involvement are critical 



components of environmental justice and EPA takes fair treatment 



and meaningful involvement seriously. We provided numerous 



opportunities for tribal governments, environmental and tribal 
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non-governmental organizations, and other interested 



stakeholders to provide input in the development of our Proposed 



Rule, Supplemental Proposal, and Final Rule for NGS. 



As discussed in more detail in the RTC, EPA began our 



public involvement process for a BART determination for NGS in 



2009, when we published an Advanced Notice of Proposed 



Rulemaking (ANPR). During 2009 through 2012, EPA met with 



various stakeholders, including tribal governments and Navajo 



environmental groups to discuss NGS and hear concerns related to 



a BART determination for this facility.173 During the 11-month 



comment period for our Proposed Rule, EPA continued to meet with 



stakeholders to discuss our proposed BART determination for NGS 



and our framework for “better than BART” alternatives.174 



On July 26, 2013, the TWG submitted the TWG Agreement to 



EPA for consideration. EPA posted the TWG Agreement to our 



docket on the same day to provide the public an opportunity to 



review it.175 On September 25, 2013, EPA posted a Supplemental 



Proposal, along with supporting documents, to the docket to 



allow for early review by interested parties.176 The Supplemental 



 



173 See, for example document number 0232 in the ANPR docket at EPA-R09-OAR-
2009-0598, and document numbers 0008 and 0009 in the docket for this rule at 
EPA-R09-OAR-2013-0009. 
174 See, for example, document number 0150, 0152, 0166, 0173, 0302, and 0303 in 
the docket for this rule. 
175 See document number 0122 in docket for this rulemaking. 
176 See document numbers 0182, 0183, and 0184 in the docket for this 
rulemaking. 
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Proposal was published in the Federal Register on October 22, 



2013. The comment period for the Supplemental Proposal closed on 



the same day as the BART proposal, on January 6, 2014. The 



Supplemental Proposal also included notice of five open house 



and public hearing events EPA scheduled throughout Arizona in 



November 2013. The open houses allowed members of the public an 



opportunity to talk with representatives from EPA and ask 



questions. EPA held events at the LeChee Chapter House, located 



on the Navajo Nation, as well as in Page, Arizona, and provided 



oral interpretation services between English and Diné (the 



Navajo language). EPA also held an event at the Hopi Day School, 



located in Kykotsmovi, the seat of the Hopi tribal government.177 



Finally, we also held events in Phoenix and in Tucson, Arizona, 



to allow stakeholders in central and southern Arizona, 



representing CAP water interests and several tribes receiving 



CAP water, the opportunity to provide comment and talk with 



representatives from EPA. 



EPA understands that the TSD and Federal Register notices 



include technical information that may be difficult to 



understand. EPA provided Fact Sheets and handouts, written in 



 



177 EPA engaged with the government of the Hopi Tribe to search for an oral 
interpreter between English and the Hopi language, but the Hopi Tribe was 
unable to locate anyone to provide those services. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 199 of 218 



 



plain language, at the open house and public hearing events.178 



EPA representatives were also present at the events to discuss 



and explain our Proposals. 



EPA recognizes that some commenters may view the timeframe 



for compliance under EPA’s framework for BART Alternatives as an 



environmental justice issue. We note that the Navajo Nation and 



other Tribes expressed concern with the potential economic 



impacts of this rulemaking. The flexibility we provided has 



allowed for a balance between these considerations. 



We further note that the LNB/SOFA credit, an important 



component of the timeframe under our “better than BART” 



framework, was based on real, actual emission reductions 



beginning in 2009 that were voluntary and not required by any 



rule or regulation. We also note that the TWG Alternative, which 



calls for closure of one unit in 2019 (or equivalent 



curtailment), will result not only in reductions of NOX, but also 



reductions of several other pollutants, including SO2, PM, CO2, 



and hazardous air pollutants. Although the compliance date of 



emission limit for two units (achievable with the installation 



of SCR) under the TWG Alternative is in 2030, over 2009 to 2044, 



the TWG Alternative will result in greater NOX reductions than 



would have been achieved under BART, will result in step-wise 



 



178 See document 0219 in the docket for this rulemaking. 
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reductions of NOX and additional pollutants that affect 



visibility or human health, and will provide an enforceable 



mechanism to ensure that NGS ceases conventional coal-fired 



electricity generation at NGS by the end of 2044. All of these 



measures will increase the level of environmental protection for 



communities affected by NGS. 



K. Congressional Review Act 



The Congressional Review Act, 5 U.S.C 801 et seq., as added 



by the Small Business Regulatory Enforcement Fairness Act of 



1996, generally provides that before a rule may take effect, the 



agency promulgating the rule must submit a rule report, which 



includes a copy of the rule, to each House of the Congress and 



to the Comptroller General of the United States. Section 804 



exempts from section 801 the following types of rules (1) rules 



of particular applicability; (2) rules relating to agency 



management or personnel; and (3) rules of agency organization, 



procedure, or practice that do not substantially affect the 



rights or obligations of non-agency parties. 5 U.S.C 804(3). EPA 



is not required to submit a rule report regarding today’s action 



under section 801 because this action is a rule of particular 



applicability. This rule finalizes a source-specific FIP for a 



single generating source. 



L. Petitions for Judicial Review 
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Under section 307(b)(1) of the Clean Air Act, petitions for 



judicial review of this action must be filed in the United 



States Court of Appeals for the appropriate circuit by [insert 



date 60 days from publication in Federal Register]. Filing a 



petition for reconsideration by the Administrator of this final 



rule does not affect the finality of this rule for the purposes 



of judicial review nor does it extend the time within which a 



petition for judicial review may be filed, and shall not 



postpone the effectiveness of such rule or action. This action 



may not be challenged later in proceedings to enforce its 



requirements. See CAA section 307(b)(2). 
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List of Subjects in 40 CFR Part 49 



Environmental protection, Administrative practice and 



procedure, Air pollution control, Indians, Intergovernmental 



relations, Reporting and recordkeeping requirements. 



 



 



 



 



 



July 28, 2014     /s/ 



Dated:       Gina McCarthy, 



Administrator. 
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Title 40, chapter I of the Code of Federal Regulations is 



amended as follows: 



PART 49--INDIAN COUNTRY: AIR QUALITY PLANNING AND MANGEMENT 



 1. The authority citation for part 49 continues to read as 



follows: 



 Authority: 42 U.S.C. 7401, et seq. 



 2. Section 49.5513 is amended by adding paragraph (j) to 



read as follows: 



§ 49.5513 Federal Implementation Plan Provisions for Navajo 



Generating Station, Navajo Nation. 



* * * * * 



(j)(1) Applicability. Regional Haze Best Available Retrofit 



Technology limits for NOX for this plant are in addition to the 



requirements of paragraphs (a) through (i) of this section. The 



provisions of this paragraph (j) are severable, and if any 



provision of this paragraph (j), or the application of any 



provision of this paragraph (j) to any owner/operator or 



circumstance, is held invalid, the application of such provision 



to other owner/operators and other circumstances, and the 



remainder of this paragraph (j), will not be affected thereby. 



Nothing in this paragraph (j) allows or authorizes any Unit to 



emit NOX at a rate that exceeds its existing emission limit of 



0.24 lb/MMBtu as established by EPA permit AZ 08-01 issued on 



November 20, 2008. 
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(2) Definitions. Terms not defined below have the meaning 



given to them in the Clean Air Act or EPA’s regulations 



implementing the Clean Air Act and in paragraph (c) of this 



section. For purposes of this paragraph (j): 



(i) 2009-2029 NOX Cap means a limit on emissions from Units 



1, 2, and 3 of no more than 416,865 tons of NOX. 



(ii) 2009-2044 NOX Cap means a limit on emissions from Units 



1, 2, and 3 of no more than 494,899 tons of NOX. 



(iii) Boiler Operating Day means a 24-hour period between 



12 midnight and the following midnight during which any fuel is 



combusted at any time in the steam-generating unit. It is not 



necessary for fuel to be combusted the entire 24-hour period. 



(iv) Coal-Fired Unit means any of Units 1, 2, or 3 at 



Navajo Generating Station. 



(v) Continuous Emission Monitoring System or CEMS means the 



equipment required by 40 CFR Part 75 and this paragraph (j). 



(vi) Departing Participant means either Los Angeles 



Department of Water and Power or Nevada Energy, also known as NV 



Energy or Nevada Power Company. 



(vii) Emission limitation or emission limit means the 



federal emissions limitation required by this paragraph. 



(viii) Existing Participant means the existing owners of 



NGS: Los Angeles Department of Water and Power; Nevada Energy, 



also known as NV Energy or Nevada Power Company; Salt River 
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Project Agricultural Improvement and Power District; Arizona 



Public Service Company; and Tucson Electric Company, together 



with the United States, acting through the Bureau of 



Reclamation. 



(ix) lb means pound(s). 



(x) Low-NOx Burners and Separated Over-Fire Air or LNB/SOFA 



means combustion controls installed on each Unit between 2009 



and 2011. 



(xi) Navajo Nation means the Navajo Nation, a federally 



recognized Indian Tribe. 



(xii) NGS or Navajo Generating Station means the steam 



electric generating station located on the Navajo Reservation 



near Page, Arizona, consisting of Units 1, 2, and 3, each 750 MW 



(nameplate rating), the switchyard facilities, and all 



facilities and structures used or related thereto. 



(xiii) NOX means nitrogen oxides expressed as nitrogen 



dioxide (NO2). 



(xiv) Owner/operator means any person(s) who own(s) or who 



operate(s), control(s), or supervise(s) one more of the Units of 



the Navajo Generating Station. 



(xv) MMBtu means million British thermal unit(s). 



(xvi) Operating hour means any hour that fossil fuel is 



fired in the unit. 
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(xvii) Unit means any of Units 1, 2, or 3 at Navajo 



Generating Station. 



(xviii) Valid Data means CEMs data that is not out of 



control as defined in 40 CFR Part 75. 



(3) “Better than BART” Alternative for NOX. Total cumulative 



NOX emissions from Units 1, 2, and 3, from January 1, 2009 to 



December 31, 2044, may not exceed the 2009-2044 NOX Cap. The 



owner/operator must implement the applicable operating scenario, 



under paragraph (j)(3)(i) of this section, to ensure NOX emission 



reductions sufficient to maintain total cumulative NOX emissions 



from Units 1, 2, and 3 below the 2009-2044 NOX Cap. 



(i) Operating Scenarios to Comply with 2009-2044 NOX Cap. 



The owner/operator must comply with one of the following 



operating scenarios based on the applicability provisions in 



paragraph (j)(3)(ii) of this section. 



(A) Alternative A1. 



(1) By December 31, 2019, the owner/operator must 



permanently cease operation of one coal-fired Unit; and 



(2) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on each of the two 



remaining coal-fired Units. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 
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1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 



(B) Alternative A2. 



(1) By December 31, 2019, the owner/operator must 



permanently cease operation of one coal-fired Unit; and  



(2) By December 31, 2019, the owner/operator may increase 



net generating capacity of the remaining two coal-fired Units by 



a combined total of no more than 189 MW. The actual increase in 



net generating capacity shall be limited by the sum of 19 MW and 



the ownership interest, in net MW capacity, purchased by the 



Navajo Nation by December 31, 2019. Nothing in paragraph (j) of 



this section alters any regulatory requirements, including those 



for pre-construction permitting, associated with any increase in 



the net generating capacity of the Unit(s). 



(3) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on each of the two 



remaining coal-fired Units. 



(4) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 
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(C) Alternative A3. 



(1) By December 31, 2019, the owner/operator must reduce 



the net generating capacity of NGS by no less than 561 MW. The 



actual reduction in net generating capacity of NGS shall be 



determined by the difference between 731 MW and the ownership 



interest, in net MW capacity and limited to 170 MW, purchased by 



the Navajo Nation by December 31, 2019. 



(2) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on two Units. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 



(D) Alternative B. 



(1) Total cumulative NOX emissions from Units 1, 2, and 3 



may not exceed the 2009-2044 NOx Cap or the 2009-2029 NOX Cap. 



(2) The owner/operator must cease operation of Units 1, 2, 



and 3 if total cumulative emissions of NOX from Units 1, 2, and 



3, based on annual reports required under paragraph (j)(4)(ii) 



of this section, exceed the 2009-2029 NOX Cap at any time prior 



to December 31, 2029. The owner/operator may restart operation 



of Units 1, 2, and 3 after January 1, 2030, as long as total 
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cumulative emissions of NOX from Units 1, 2, and 3, based on 



annual reports required under paragraph (j)(4)(ii) of this 



section, do not exceed the 2009-2044 NOX Cap. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii)), exceed the 2009-2044 NOX Cap at any time prior to 



December 31, 2044. 



(ii) Applicability of Alternatives. 



(A) Alternative A1 applies if by December 31, 2019, one of 



the following occurs: 



(1) Both of the Departing Participants retire their 



ownership interests in NGS by December 31, 2019, and the Navajo 



Nation does not purchase an ownership interest in NGS; or 



(2) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, and the Navajo Nation 



does not purchase an ownership interest in NGS; or 



(3) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, and the 



Navajo Nation does not purchase an ownership interest in NGS. 



(B) Alternative A2 applies if by December 31, 2019, one of 



the following occurs: 
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(1) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, the Navajo Nation has 



purchased an ownership interest in NGS, and the owner/operator 



has increased net generating capacity of the two remaining Units 



by a combined total of no more than 189 MW; or 



(2) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, the Navajo 



Nation has purchased an ownership interest in NGS, and the 



owner/operator has increased net generating capacity of the two 



remaining Units by a combined total of no more than 189 MW. 



(C) Alternative A3 applies if by December 31, 2019, one of 



the following occurs: 



(1) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, the Navajo Nation has 



purchased an ownership interest in NGS, and the owner/operator 



has not increased net generating capacity of the Units at NGS; 



or 



(2) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, the Navajo 



Nation has purchased an ownership interest in NGS, and the 



owner/operator has not increased net generating capacity of the 



Units at NGS. 
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(D) Alternative B applies if, by December 31, 2019, if one 



of the following occurs: 



(1) Any of the Departing Participants sell their ownership 



interests in NGS to a Party other than the Navajo Nation that is 



not an Existing Participant, or 



(2) Any of the Departing Participants remains as a 



participant in NGS. 



(iii) By December 22, 2044, the owner/operator shall 



permanently cease conventional coal-fired electricity generation 



by all coal-fired Units at NGS. 



(4) Reporting and Implementation Requirements for BART. 



(i) No later than December 1, 2019, the owner/operator must 



notify EPA of the applicable Alternative for ensuring compliance 



with the 2009-2044 NOx Cap. 



(ii) Beginning in 2015, and annually thereafter until the 



earlier of December 22, 2044 or the date on which the 



owner/operator ceases conventional coal-fired electricity 



generation by all coal-fired Units at NGS, the owner/operator 



must report to EPA, the annual heat input, the annual emissions 



of sulfur dioxide, carbon dioxide, and NOX from the previous full 



calendar year. In addition, the owner/operator must also report 



total cumulative emissions of NOX from NGS to assure compliance 



with the 2009-2044 NOX Cap and the 2009-2029 NOX Cap (if 



applicable). The owner/operator must make this report available 
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to the public, either through a link on its website or directly 



on its website. The report must be made available within 30 days 



of the submittal deadline associated with the annual emission 



inventory required by the Part 71 Operating Permit for NGS. 



(iii) No later than December 31, 2020, the owner/operator 



must submit an application to revise its existing Part 71 



Operating Permit to incorporate the requirements and emission 



limits of the applicable Alternative to BART under paragraph 



(j)(3) of this section. The Part 71 Operating Permit for NGS 



must incorporate practically enforceable limits for NOX of 0.24 



lb/MMBtu, on a 30‐day rolling average basis, for each Unit 



equipped with LNB/SOFA, and 0.07 lb/MMBtu, on a rolling average 



basis of 30 boiler operating days, for each Unit equipped with 



SCR, as federally enforceable permit conditions. 



(iv) In addition to the requirements of paragraphs 



(j)(4)(i), (ii) and (iii) of this section, if Alternative B 



applies, the owner/operator must submit annual Emission 



Reduction Plans to the Regional Administrator. 



(A) No later than December 31, 2019 and annually thereafter 



through December 31, 2028, the owner/operator must submit an 



Emission Reduction Plan containing anticipated year-by-year 



emissions from Units 1, 2, and 3 covering the period from 2020 



to 2029 that will assure that the operation of NGS will result 
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in emissions of NOX that do not exceed the 2009-2029 NOX Cap. The 



Emission Reduction Plan may contain several potential operating 



scenarios and must set forth the past annual actual emissions 



and the projected emissions for each potential operating 



scenario. Each potential operating scenario must demonstrate 



compliance with the 2009-2029 NOX Cap. The Emission Reduction 



Plan shall identify emission reduction measures that may 



include, but are not limited to, the installation of advanced 



emission controls, a reduction in generation output, or other 



operating strategies determined by the owner/operator. The 



owner/operator may revise the potential operating scenarios set 



forth in the Emission Reduction Plan, provided the revised plan 



ensure that NOX emissions remain below the 2009-2029 NOX Cap. 



(B) No later than December 31, 2029 and annually 



thereafter, the owner/operator shall submit an Emission 



Reduction Plan containing year-by-year emissions covering the 



period from January 1, 2030 to December 31, 2044 that will 



assure that the operation of NGS will result in emissions of NOX 



that do not exceed the 2009-2044 NOX Cap. The Emission Reduction 



Plan shall identify emission reduction measures that may 



include, but are not limited to, the installation of advanced 



emission controls, a reduction in generation output, or other 



operating strategies determined by the owner/operator. The 



owner/operator may revise the potential operating scenarios set 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 214 of 218 



 



forth in the Emission Reduction Plan, provided the revised plan 



ensure that NOX emissions remain below the 2009-2044 NOX Cap. 



(C) The requirement to submit annual Emission Reduction 



Plans beginning no later than December 31, 2019, shall be 



incorporated into the Part 71 Operating Permit for NGS as 



federally enforceable permit conditions. 



(5) Continuous emission monitoring system (CEMS). 



(i) At all times, the owner/operator of each unit must 



maintain, calibrate, and operate a CEMS, in full compliance with 



the requirements found at 40 CFR part 75, to accurately measure 



NOX, diluent, and stack gas volumetric flow rate from each unit. 



All hourly valid data will be used to determine compliance with 



the emission limitations for NOX in paragraph (j)(3) of this 



section for each unit. If the CEMs data is not valid, that CEMs 



data shall be treated as missing data and not used to calculate 



the emission average. CEMs data does not need to be bias 



adjusted as defined in 40 CFR part 75. Each required CEMS must 



obtain valid data for at least 90 percent of the unit operating 



hours, on an annual basis. 



(ii) The owner/operator of each unit shall comply with the 



quality assurance procedures for CEMS found in 40 CFR part 75. 



In addition to these Part 75 requirements, relative accuracy 



test audits shall be calculated for both the NOX pounds per hour 



measurement and the heat input measurement. The calculation of 
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NOX pounds per hour and heat input relative accuracy shall be 



evaluated each time the CEMS undergo relative accuracy testing. 



(6) Compliance Determination for NOX Emission Limits. 



(i) Compliance with the NOX emission limits under paragraphs 



(j)(3)(i) of this section shall be determined on a rolling 



average basis of thirty (30) Boiler Operating Days on a unit by 



unit basis. Compliance shall be calculated in accordance with 



the following procedure: (1) sum the total pounds of NOX emitted 



from the Unit during the current Boiler Operating Day and the 



previous twenty-nine (29) Boiler Operating Days; (2) sum the 



total heat input to the Unit in MMBtu during the current Boiler 



Operating Day and the previous twenty-nine (29) Boiler Operating 



Days; and (3) divide the total number of pounds of NOX by the 



total heat input in MMBtu during the thirty (30) Boiler 



Operating Days. A new 30 Boiler Operating Day rolling average 



shall be calculated for each new Boiler Operating Day. Each 30 



Boiler Operating Day rolling average shall include all emissions 



that occur during periods within any Boiler Operating Day, 



including emissions from startup, shutdown, and malfunction. 



(ii) If a valid NOX pounds per hour or heat input is not 



available for any hour for a Unit, that heat input and NOX pounds 



per hour shall not be used in the calculation for that 30 boiler 



operating day period. 
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(7) Recordkeeping. The owner/operator of each Unit must 



maintain the following records until the earlier of December 22, 



2044 or the date that conventional coal-fired operation of all 



units at NGS permanently ceases: 



(i) All CEMS data, including the date, place, and time of 



sampling or measurement; parameters sampled or measured; and 



results as required by Part 75 and as necessary to calculate 



each units pounds of NOX and heat input for each hour. 



(ii) Each Boiler Operating Day rolling average emission 



rate for NOX calculated in accordance with paragraph (j)(6)(i) of 



this section. 



(iii) Each unit’s 30 Boiler Operating Day pounds of NOX and 



heat input. 



(iv) Records of quality assurance and quality control 



activities for emissions measuring systems including, but not 



limited to, any records required by 40 CFR part 75. 



(v) Records of the relative accuracy calculation of the NOX 



lb/hr measurement and hourly heat input. 



(vi) Any other records required by 40 CFR part 75. 



(8) Reporting. All reports and notifications under this 



paragraph (j) must be submitted to the Director, Navajo 



Environmental Protection Agency, P.O. Box 339, Window Rock, 



Arizona 86515, and to the Director of Enforcement Division, U.S. 



EPA Region IX, at 75 Hawthorne Street, San Francisco, CA 94105. 
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(i) The owner/operator must notify EPA within two weeks 



after completion of installation of NOX control technology on any 



of the units subject to this section. 



(ii) Within 30 days after the first applicable compliance 



date in paragraph (j)(3) of this section and within 30 days of 



every second calendar quarter thereafter (i.e., semi-annually), 



the owner/operator must submit a report that lists for each 



calendar day, calculated in accordance with paragraph (j)(6) of 



this section, total lb of NOX and heat input (as used to 



calculate compliance per paragraph (j)(6) of this section, for 



each unit’s last 30 boiler operating days. The owner/operator 



must include the results of the last relative accuracy test 



audit and the calculated relative accuracy for lb/hr NOX and heat 



input performed 45 days prior to the end of that reporting 



period. The end of the year report shall also include the 



percent valid data for each NOX, diluent, and flow monitor used 



in the calculations of compliance with paragraph (j)(6) of this 



section. 



(9) Enforcement. Notwithstanding any other provision in 



this implementation plan, any credible evidence or information 



relevant as to whether the unit would have been in compliance 



with applicable requirements if the appropriate performance or 



compliance test had been performed, can be used to establish 



whether or not the owner or operator has violated or is in 
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violation of any standard or applicable emission limit in the 



plan. 



(10) Equipment Operations. At all times, including periods 



of startup, shutdown, and malfunction, the owner/operator shall, 



to the extent practicable, maintain and operate the unit 



including associated air pollution control equipment in a manner 



consistent with good air pollution control practices for 



minimizing emissions. Determination of whether acceptable 



operating and maintenance procedures are being used will be 



based on information available to the Regional Administrator, or 



their designee, which may include, but is not limited to, 



monitoring results, review of operating and maintenance 



procedures, and inspection of the unit. 



(11) Affirmative Defense. The affirmative defense 



provisions of paragraphs (c)(2) and (i) of this section do not 



apply to this paragraph (j). 
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1 For more detail and for citations or references 
to the information provided in this Background 
section, please see the Proposed Rule at 78 FR 8274 
(February 5, 2013). 



ENVIRONMENTAL PROTECTION 
AGENCY 



40 CFR Part 49 



[EPA–R09–OAR–2013–0009; FRL–9914–62– 
Region 9] 



Approval of Air Quality Implementation 
Plans; Navajo Nation; Regional Haze 
Requirements for Navajo Generating 
Station 



AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 



SUMMARY: The Environmental Protection 
Agency (EPA) is promulgating a source- 
specific Federal Implementation Plan 
(FIP) requiring the Navajo Generating 
Station (NGS), a coal-fired power plant 
located on the Navajo Nation near Page, 
Arizona, to achieve reductions in oxides 
of nitrogen (NOX) required under the 
Best Available Retrofit Technology 
(BART) provisions of the Clean Air Act 
(CAA) and the Regional Haze Rule 
(RHR). On February 5, 2013, EPA issued 
a proposed BART determination for 
NGS and an alternative to BART. In a 
supplemental proposal on October 22, 
2013, EPA proposed to approve a new 
alternative plan, based on an agreement 
developed by a group of stakeholders 
known as the Technical Work Group 
(TWG). EPA is finalizing the alternative 
to BART described in our supplemental 
proposal. This rule is consistent with 
the TWG Agreement, including a 
lifetime cap in total emissions of NOX 
from NGS over 2009–2044 (2009–2044 
NOX Cap). Our final action will achieve 
greater emissions reductions than BART 
and is expected to significantly reduce 
the impact of NGS on visibility at 11 
mandatory Class I Federal areas. The 
operator of NGS must implement one of 
several alternative operating scenarios 
to achieve the necessary emission 
reductions to comply with the 2009– 
2044 NOX Cap. 
DATES: Effective date: This rule is 
effective on October 7, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Anita Lee, EPA Region 9, (415) 972– 
3958, lee.anita@epa.gov. 
SUPPLEMENTARY INFORMATION: EPA has 
established a docket for this action 
under Docket ID No. EPA–R09–OAR– 
2013–0009. The index to the docket for 
this action is available electronically at 
http://www.regulations.gov and in hard 
copy at EPA Region 9, 75 Hawthorne 
Street, San Francisco, California. While 
documents in the docket are listed in 
the index, some information may be 
publicly available only at the hard copy 
location (e.g. copyrighted material, 



voluminous or oversized documents, 
etc.), and some may not be publicly 
available in either location (e.g. 
Confidential Business Information 
(CBI)). To inspect the hard copy 
materials, please schedule an 
appointment during normal business 
hours with the contact listed in the FOR 
FURTHER INFORMATION CONTACT section. 
A reasonable fee may be charged for 
copies. 



Throughout this document, ‘‘we’’, 
‘‘us’’, and ‘‘our’’ refer to EPA. 



Table of Contents 



I. Executive Summary 
II. Background for the Final Rule 



A. History of NGS 
B. Summary of Statutory and Regulatory 



Framework for Addressing Visibility and 
Sources Located in Indian Country 



C. Summary of Proposed Rule and 
Supplemental Proposal 



D. Summary of Legal Rationale for 
Compliance Flexibility 



III. Summary of Final FIP Provisions 
IV. Summary of Major Issues Raised by 



Commenters 
V. Summary of Final Action 
VI. Administrative Requirements 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 



and Coordination With Indian Tribal 
Governments 



G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



I. National Technology Transfer and 
Advancement Act 



J. Executive Order 12898: Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 



K. Congressional Review Act 
L. Petitions for Judicial Review 



I. Executive Summary 
EPA is taking final action pursuant to 



the CAA and the RHR to require Units 
1, 2, and 3 at NGS to reduce emissions 
of NOX in order to reduce the impact 
NGS has on visibility at 11 mandatory 
Class I Federal areas. We are finalizing 
an alternative to BART based on agreed- 
upon recommendations developed by a 
group of diverse stakeholders known as 
the Technical Work Group (TWG). Our 
final action limits emissions of NOX 
from NGS by establishing a long-term 
facility-wide cap on total NOX 
emissions from 2009 to 2044 and 
requires the implementation of one of 



several alternative operating scenarios 
to ensure that the 2009–2044 cap is met. 
Generally, the alternative operating 
scenarios require the closure of one unit 
at NGS (or the curtailment of electricity 
generation by a similar amount) in 2019, 
and compliance with a NOX emission 
limit that is achievable with the 
installation of selective catalytic 
reduction (SCR) on two units in 2030. 



As part of our final action, EPA is also 
setting a source-specific BART 
Benchmark against which to compare 
the TWG Alternative to ensure that it 
will achieve greater reasonable progress 
than BART. The BART Benchmark is 
consistent with the BART determination 
we proposed on February 5, 2013, 
requiring all three units at NGS to meet 
an emission limit achievable with SCR 
within five years of a final rule. EPA is 
not finalizing our proposed BART 
determination for NGS in the regulatory 
requirements of this Final Rule. 



EPA’s action to finalize an alternative 
to BART consistent with the TWG 
Agreement will achieve greater NOX 
emission reductions at lower cost than 
BART in exchange for flexibility in the 
timeframe for achieving NOX 
reductions. When fully implemented, 
this Final Rule requires over an 80 
percent reduction in NOX emissions 
from NGS and is expected to 
significantly reduce the impact of NGS 
on visibility at 11 mandatory Class I 
Federal areas. 



II. Background for the Final Rule 



A. History of NGS 
NGS is a coal-fired power plant 



located on the Navajo Nation Indian 
Reservation near Page, Arizona. The 
facility consists of three 750 megawatt 
(MW) coal-fired electric utility steam 
generating units with a total capacity of 
2250 MW constructed from 1974 to 
1976. The three units at NGS are co- 
owned by six entities: The United States 
Bureau of Reclamation (Reclamation) 
(24.3 percent); Salt River Project (21.7 
percent), which also serves as the 
facility operator; Los Angeles 
Department of Water and Power (21.2 
percent); Arizona Public Service (14 
percent); NV Energy (11.3 percent); and 
Tucson Electric Power (7.5 percent). 



Federal participation in NGS was 
authorized in the Colorado River Basin 
Project Act of 1968 as a preferred 
alternative to building hydroelectric 
dams in the Grand Canyon for the 
purpose of providing power to the 
Central Arizona Project (CAP).1 The 
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2 See document title ‘‘2013_0104 Joint Federal 
Agency Statement on NGS’’ within document 
number 0005 in the docket for this proposed 
rulemaking at EPA–R09–OAR–2013–0009, which 
can be found at www.regulations.gov. 



3 See 78 FR 8274 (February 5, 2013) and 78 FR 
62509 (October 22, 2013). 



4 See 42 U.S.C. 7419A(a)(1). 
5 See 64 FR 35765 (April 22, 1999). 
6 See 40 CFR 51.308(e)(1). 
7 See 74 FR 44314 (August 28, 2009); 78 FR 8279 



(February 5, 2013); see also 56 FR 50172 (October 
3, 1991) addressing BART for SO2 based on 
Reasonably Attributable Visibility Impairment. 



8 See 70 FR 39104 at 39161 (July 6, 2005). 
9 Id. 
10 42 U.S.C. 7491(g)(2) and 40 CFR 



51.308(e)(1)(A)(ii)(A). 
11 40 CFR 51.308(e)(1)(ii)(A). 
12 See 40 CFR part 49; see also 59 FR 43956 



(August 25, 1994) (proposed rule); 63 FR 7254 
(February 12, 1998) (final rule); Arizona Public 
Service Company v. EPA, 211 F.3d 1280 (D.C. Cir. 
2000), cert. den., 532 U.S. 970 (2001) (upholding 
the TAR). 



13 See 40 CFR 49.11(a). 
14 See 56 FR 50172 (October 3, 1991). In 1999, 



EPA proposed a FIP for NGS to fill the regulatory 
gap that existed because Arizona State permits and 
SIP rules are not applicable or enforceable in the 
Navajo Nation, and the Tribe had not sought 
approval of a TIP covering the plant. 64 FR 48731 
(September 8, 1999). EPA then re-proposed the FIP 
with some additional conditions in September 
2006. 71 FR 53631 (September 12, 2006). EPA 
finalized that NGS FIP on March 5, 2010. 75 FR 
10174. 



CAP is a 336-mile water distribution 
system that delivers about 1.5 million 
acre-feet (AF) per year of Colorado River 
water from Lake Havasu in western 
Arizona to non-Indian agricultural (NIA) 
water users in central Arizona, Indian 
tribes located in Arizona, and municipal 
water users in Maricopa, Pinal, and 
Pima Counties in Arizona. The CAP 
water is used to meet the terms of a 
number of Indian water-rights 
settlements in central Arizona and to 
reduce groundwater usage in the region. 
A portion of Reclamation’s share of 
electricity from NGS powers the pumps 
that move CAP water to its destinations 
along the distribution system. 



Several tribes located in Arizona, 
including the Gila River Indian 
Community, the Ak-Chin Indian 
Community, the Tohono O’odham 
Nation, the San Carlos Apache Tribe, 
the White Mountain Apache Indian 
Tribe, the Fort McDowell Yavapai 
Nation, the Salt River Pima-Maricopa 
Indian Community, the Navajo Nation, 
the Yavapai-Apache Nation, the Hopi 
Tribe, the Pascua Yaqui Tribe, the 
Yavapai-Prescott Tribe, and the Tonto 
Apache Nation, have CAP water 
allocations or contracts. In exchange for 
allocations of CAP water at reduced cost 
and access to funds for the development 
of water infrastructure, the tribes with 
water settlement agreements have 
released their claims to other water in 
Arizona. Excess NGS power owned by 
Reclamation that is not used by CAP is 
sold and profits are deposited into the 
Lower Colorado River Basin 
Development Fund (Development Fund) 
to support the tribal water settlement 
agreements. The U.S. Department of the 
Interior (DOI or Interior), through 
Reclamation, plays an important role in 
the implementation of these settlement 
agreements and the management of the 
Development Fund. 



The coal used by NGS is supplied by 
the Kayenta Mine, operated by Peabody 
Energy and located on reservation lands 
of both the Navajo Nation and the Hopi 
Tribe. Taxes and royalties from NGS 
and the Kayenta Mine are paid to the 
Navajo Nation and Hopi Tribe, 
contributing to the annual revenues for 
both governments. EPA understands 
that the process is underway to renew 
site leases for NGS and the Kayenta 
Mine, as well as associated rights of way 
agreements and contracts with the 
Navajo Nation and Hopi Tribe. 



Given the extent of federal and tribal 
interests in NGS, on January 4, 2013, 
EPA, DOI, and the Department of Energy 
(DOE) signed a joint federal agency 
statement (Joint Statement) committing 
to collaborate on several short- and 
long-term goals, including analyzing 



and pursuing strategies for providing 
clean, affordable, and reliable power, 
affordable and sustainable water, and 
sustainable economic development to 
key stakeholders who currently depend 
on NGS.2 The Joint Statement also 
recognizes the trust responsibility of the 
Federal government to Indian tribes. 



B. Summary of Statutory and Regulatory 
Framework for Addressing Visibility and 
Sources Located in Indian Country 



In our Proposed Rules, we provided a 
detailed discussion of the statutory and 
regulatory framework for addressing 
visibility impairment in the mandatory 
Class I Federal Areas, addressing 
sources located in Indian country under 
the statute and the Tribal Authority 
Rule (TAR), and developing BART 
determinations pursuant to the CAA 
and the BART Guidelines set forth in 
Appendix Y to 40 CFR Part 51.3 Here, 
we provide a brief summary of the 
statutory and regulatory framework. 



Title I, part C, subpart II of the CAA 
Amendments of 1977 establishes a 
visibility protection program that sets 
forth ‘‘as a national goal the prevention 
of any future, and the remedying of any 
existing, impairment of visibility in 
mandatory class I Federal areas which 
impairment results from man-made air 
pollution.’’ 4 EPA promulgated regional 
haze regulations implementing the 
program on April 22, 1999.5 Consistent 
with the statutory requirement in 42 
U.S.C. 7491(b)(2)(a), EPA’s 1999 
regional haze regulations include a 
provision that States must require 
certain major stationary sources to 
procure, install, and operate BART. This 
provision covers sources in listed 
industrial categories with the potential 
to emit 250 or more tons per year of an 
air pollutant that were ‘‘in existence on 
August 7, 1977, but which ha[ve] not 
been in operation for more than fifteen 
years as of such date.’’ These sources are 
considered to be ‘‘BART-eligible.’’ 6 
NGS meets these criteria and is a BART- 
eligible source.7 



BART-eligible sources that are 
reasonably anticipated to cause or 
contribute to visibility impairment are 



‘‘subject’’ to the BART requirements.8 
Generally speaking, a BART-eligible 
source with a predicted visibility impact 
of 0.5 deciviews (dv) or more in a Class 
I area is considered to ‘‘contribute’’ to 
visibility impairment.9 NGS contributes 
to visibility impairment at 11 
surrounding Class I areas in excess of 
this threshold, and is thus subject to 
BART. 



In determining BART, States are 
required to take into account five factors 
identified in the CAA and EPA’s 
regulations.10 Those factors are: (1) The 
costs of compliance, (2) the energy and 
non-air quality environmental impacts 
of compliance, (3) any pollution control 
equipment in use or in existence at the 
source, (4) the remaining useful life of 
the source, and (5) the degree of 
improvement in visibility which may 
reasonably be anticipated to result from 
the use of such technology.11 EPA’s 
guidelines for evaluating BART provide 
more detail and are set forth in 
Appendix Y to 40 CFR Part 51. 



In 1998, EPA promulgated the Tribal 
Authority Rule (TAR) relating to 
implementation of CAA programs in 
Indian country.12 In the TAR, EPA 
determined that it has the discretionary 
authority to promulgate ‘‘such federal 
implementation plan provisions as are 
necessary or appropriate to protect air 
quality’’ consistent with CAA sections 
301(a) and 301(d)(4) when a tribe has 
not submitted or EPA has not approved 
a Tribal Implementation Plan (TIP).13 
EPA has previously promulgated FIPs 
under the TAR to regulate air pollutants 
emitted from NGS.14 



Under the CAA, compliance with 
emission limits determined to be BART 
must be achieved as expeditiously as 
practicable but not later than 5 years 
after the effective date of the final BART 
determination (See CAA 169A(b)(2)(A) 
and (g)(4)). As discussed in greater 
detail in our Proposed Rule, EPA 
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15 Because of its complicated history and its 
location on the Navajo Nation, NGS faces numerous 
unique complexities and the unusual requirement 
to comply with NEPA for lease and other rights-of- 
way approvals, which apply only to NGS and Four 
Corners Power Plant, the other coal-fired power 
plant located on the Navajo Nation. EPA also 
understands the importance of the continued 
operation of NGS and the Kayenta Mine to the 
Navajo Nation and Hopi Tribe as a source of direct 
revenues through lease payments and coal royalties, 
as well as the importance of Reclamation’s share of 
NGS to supply water to many tribes located in 
Arizona in accordance with several water 
settlement acts. EPA also recognizes that 
Reclamation may have fewer options compared to 
the other owners for financing pollution control or 
other large capital improvement projects at NGS. 
SRP expressed concern that the owners of NGS may 
choose to retire the facility if faced with the 
financial risk of making a large capital investment 
within 5 years without also having certainty that 
the lease and contract re-negotiations would 
conclude in a timely and favorable manner. 



16 40 CFR 51.308(e)(2). 
17 40 CFR 51.308(e)(3). 
18 40 CFR 51.308(e)(2)(iii). 
19 See 74 FR 44314 (August 28, 2009). 



20 See 78 FR 8274 (February 5, 2013). 
21 Id. at 8288. 
22 Id. at 8284. 
23 Id. at 8289. 
24 Id. at 8290–92. 
25 78 FR 62509 at 62511 (October 22, 2013). 26 78 FR 8274 at 8291 (February 5, 2013). 



recognizes that the circumstances 
related to NGS create unusual and 
significant challenges for a 5-year 
compliance schedule.15 Based on those 
challenges and our discretion under the 
TAR for implementing CAA 
requirements in Indian country, we 
considered other options that are 
consistent with the CAA and RHR, and 
that provide for a more flexible, 
extended compliance schedule. 



EPA’s BART regulations allow an 
alternative in lieu of BART, provided 
the alternative results in greater 
reasonable progress than would have 
been achieved through installation of 
BART.16 Generally, an alternative is 
considered to be approvable provided it 
results in greater emissions reductions 
and the geographic distribution in 
emissions from the alternative is not 
substantially different than the 
distribution of the emissions under 
BART.17 For a state that is subject to the 
submittal deadlines in the RHR, the 
regulations provide that alternatives to 
BART must ensure that all necessary 
emission reductions occur within the 
period of the first long-term strategy for 
regional haze (i.e., by 2018) for states 
that were required to submit regional 
haze SIPs in December 2007.18 Thus, if 
states had submitted timely regional 
haze SIPs in 2007 with BART 
compliance deadlines in 2012, the RHR 
provided more than 5 additional years 
for the implementation of alternatives to 
BART. 



C. Summary of Proposed Rule and 
Supplemental Proposal 



EPA published an advanced notice of 
proposed rulemaking (ANPR) 
concerning BART for NGS and the Four 
Corners Power Plant in August 2009.19 



On February 5, 2013, EPA’s proposed 
BART determination for NGS was 
published in the Federal Register and 
provided a thorough discussion of the 
statutory and regulatory framework for 
addressing visibility through 
application of BART for sources located 
in Indian country, and of the factual 
background for our BART determination 
at NGS.20 The proposal analyzed the 
five BART factors and proposed to find 
that BART for NGS was installation of 
emissions controls to meet a NOX 
emission limit of 0.055 lb/MMBtu based 
on a rolling average of 30 boiler 
operating days (30–BOD average).21 
However, in recognition of the 
important role that NGS and the 
Kayenta Mine play in providing 
employment and revenue to the Navajo 
Nation and Hopi Tribe, and the role of 
Reclamation’s share of electricity 
generated by NGS in fulfilling water 
settlement agreements with numerous 
tribes located in Arizona, we proposed 
that the potential economic impacts to 
tribes argue for thoughtful consideration 
of how flexibility in the compliance 
timeframe could be provided consistent 
with the air quality goals of the CAA.22 
Therefore, as discussed in our Proposed 
Rule, EPA proposed to exercise our 
authority and discretion under section 
301(d)(4) of the CAA and 40 CFR 
49.11(a) to propose an appropriate 
timeframe for alternative measures to 
BART under the RHR for NGS. We 
provided a thorough discussion of the 
legal rationale for setting the 
compliance schedule for alternative 
measures in our Proposed Rule.23 



Our Proposed Rule included a 
framework for evaluating alternatives to 
BART.24 As part of the framework, EPA 
proposed a NOX emission credit for the 
previous early and voluntary 
installation of low-NOX burners with 
separated over-fire air (LNB/SOFA) over 
the 2009–2011 timeframe (LNB/SOFA 
credit). We proposed that the LNB/
SOFA credit supported setting a 
compliance timeframe based on the 
flexibility under section 301(d)(4) of the 
CAA and 40 CFR 49.11(a).25 EPA 
proposed to find that an alternative is 
‘‘better than BART’’ if the total 
emissions over 2009–2044 from the 
alternative measure, minus the LNB/
SOFA credit, are less than the total 
emissions under our proposed BART 
determination for the same period (i.e., 
the BART Benchmark). Consistent with 



this framework, EPA proposed an 
alternative to BART, requiring 
compliance with an emission limit of 
0.055 lb/MMBtu on one unit per year in 
2021, 2022, and 2023 (Alternative 1). 
We calculated that total emissions 
under Alternative 1 over 2009–2044, 
minus the LNB/SOFA credit, would be 
less than emissions based on the BART 
Benchmark. Thus, we proposed to find 
that Alternative 1 was ‘‘better than 
BART’’. EPA recognized that there may 
be interest in additional flexibility 
beyond the 2021–2023 timeframe. EPA 
evaluated two additional compliance 
schedules but did not propose to 
approve them as ‘‘better than BART’’ 
alternatives because total emissions over 
2009–2044 under these compliance 
schedules exceeded the BART 
Benchmark. However, we noted that 
potential technologies or other options 
for achieving additional emission 
reductions could bridge the NOX 
emission reduction deficit for 
alternatives to BART with compliance 
schedules that do not, by themselves, 
meet the BART Benchmark.26 We 
invited stakeholders to submit 
additional BART alternatives, consistent 
with our proposed framework, for EPA’s 
consideration. 



On July 26, 2013, a stakeholder group, 
known as the Technical Work Group on 
NGS (TWG), submitted an agreement 
that had been established among the 
seven diverse entities in the TWG. We 
refer to the July 26, 2013, document as 
the ‘‘TWG Agreement.’’ The TWG is 
composed of representatives from 
Central Arizona Water Conservation 
District (CAWCD), the Environmental 
Defense Fund (EDF), the Gila River 
Indian Community (Gila River or the 
Community), the Navajo Nation 
(Navajo), Salt River Project (SRP) on 
behalf of itself and the other non-federal 
owners, DOI, and Western Resource 
Advocates (WRA). Although EPA 
attended the opening session of a ‘‘kick- 
off’’ meeting for the TWG on March 21, 
2013, at which we described our 
Proposed Rule, EPA did not otherwise 
participate in the TWG and was not 
involved in any of the discussions 
leading to submittal of the TWG 
Agreement. 



Appendix B to the TWG Agreement 
contained TWG’s recommendation for 
an alternative to BART. In general, the 
alternative plan in the TWG Agreement 
included closure of one unit at NGS, or 
curtailment of net generating capacity 
by an equivalent amount, in 2019 and 
compliance with a NOX emission limit 
of 0.07 lb/MMBtu on two units at NGS 
beginning in 2030. The TWG Agreement 
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27 See 78 FR 62509 (October 22, 2013). 
28 Id. Tables 1 and 3 at 62515–62516. 



29 Id. Table 2 and footnote 32 at 62515. 
30 In contrast, in our Proposed Rule, we 



calculated the BART Benchmark and emissions 
under BART alternatives using the actual early 
installation dates for LNB/SOFA and then applied 
the LNB/SOFA credit to BART alternatives for 
comparison against the BART Benchmark. 
Although this method would have resulted in a 
lower numerical value for the 2009–2044 NOX Cap, 
the LNB/SOFA credit (representing the early 
emission reductions achieved over 2009–2018) 
would have instead been subtracted from the 
calculations of cumulative emissions under the 
BART alternative. Although this is functionally 
equivalent to the method used in the Supplemental 
Proposal, this method would make annual 
comparisons of actual cumulative emissions under 
the BART alternative against the BART Benchmark 
more complicated because it would have required 
adjustments every year to total emissions to subtract 
out the LNB/SOFA credit. By accounting for the 
LNB/SOFA credit in the BART Benchmark, the 
actual annual emissions from NGS can be directly 
compared to the BART Benchmark without any 
further adjustments. 



also included a provision requiring the 
operator of NGS to cease conventional 
coal-fired generation at NGS by the end 
of 2044. 



EPA independently evaluated 
Appendix B to the TWG Agreement to 
determine whether it complied with the 
framework we put forth in our Proposed 
Rule, as well as the statutory and 
regulatory requirements in the CAA and 
the RHR. On October 22, 2013, EPA 
published a Supplemental Proposal 
describing the TWG Agreement and 
requesting comment.27 Our 
Supplemental Proposal contained a 
detailed evaluation of Appendix B to 
the TWG Agreement along with a 
discussion of our legal rationale for 
proposing to approve requirements 
consistent with the TWG Agreement as 
meeting the requirements for an 
alternative to BART. Throughout this 
document, we refer to the regulations 
we proposed in our Supplemental 
Proposal that are consistent with 
Appendix B of the TWG Agreement as 
the ‘‘TWG Alternative.’’ Thus, in this 
document, the term TWG Alternative 
refers to EPA’s independent regulatory 
requirements for NGS consistent with 
the TWG Agreement, rather than to 
Appendix B of the TWG Agreement. 



In our Supplemental Proposal, we 
proposed to revise the numerical value 
of the BART Benchmark from our 
Proposed Rule. We also proposed a 
2009–2044 NOX Cap based on the 
revised numerical value of the BART 
Benchmark. In our Proposed Rule, we 
calculated the BART Benchmark to be 
358,974 tons of NOX. As discussed in 
our Supplemental Proposal, we 
proposed three changes to the BART 
Benchmark: (1) Correction of a 
transcription error; (2) correction of the 
date that EPA anticipated would be 5 
years following the effective date of the 
final rule (i.e., July 1, 2019 instead of 
January 1, 2018); and (3) application of 
the LNB/SOFA credit to the BART 
Benchmark, rather than alternatives to 
BART, to represent emissions under 
BART if LNB/SOFA had been installed 
concurrently with selective catalytic 
reduction (SCR) to reduce NOX 
emissions.28 Based on these changes, 
EPA proposed a 2009–2044 NOX Cap of 
494,899 tons. Although EPA revised our 
accounting method for the LNB/SOFA 
credit in our Supplemental Proposal, 
EPA provided a demonstration that the 
method EPA used in our Proposed Rule 
to compare our proposed BART 
determination against BART alternatives 
was equivalent to the method in the 



Supplemental Proposal.29 The 
application of the LNB/SOFA credit to 
the BART Benchmark in the 
Supplemental Proposal represented 
what total emissions over 2009–2044 
would have been under our proposed 
BART determination if the operator of 
NGS had elected to install LNB/SOFA 
concurrently with SCR, i.e., within 5 
years of a final rule, rather than in 
2009–2011. Calculation of the BART 
Benchmark and 2009–2044 NOX Cap in 
this manner is easier to apply and 
enforce in the context of a cap in NOX 
emissions because the LNB/SOFA credit 
is built into the BART Benchmark rather 
than subtracted each year from actual 
cumulative emissions.30 



In addition to the enforceable 2009– 
2044 NOX Cap, our Supplemental 
Proposal defines the operating scenarios 
that would be required depending on 
the final outcome of NGS ownership 
after the expiration of the current lease 
term at the end of 2019. In the TWG 
Agreement, the owners of NGS 
committed to maintain emissions from 
NGS below the 2009–2044 NOX Cap 
regardless of post-2019 ownership of 
NGS and the applicable operating 
scenario. As a result, the operating 
scenarios in the TWG Alternative 
include specific actions for achieving 
emission reductions in 2019 and in 
2030. The TWG Alternative also 
provides for an operating scenario that 
is less well-defined in terms of specific 
actions but establishes a second NOX 
emissions cap over the period of 2009– 
2029 (2009–2029 NOX Cap) that is 
equivalent to emission reductions that 
would be achieved by a more well- 
defined operating scenario. The 2009– 
2029 NOX Cap would apply in addition 
to the 2009–2044 NOX Cap. The 
Supplemental Proposal included 
requirements for annual emission 



reporting to EPA that would also be 
made publicly available as part of the 
compliance demonstration for the TWG 
Alternative. 



D. Summary of Legal Rationale for 
Compliance Flexibility 



In our February 5, 2013, proposal for 
NGS, EPA proposed an alternative to 
BART that we referred to as 
Alternative 1. EPA proposed to find that 
consideration of a compliance schedule 
beyond 2018 for Alternative 1 at NGS 
was appropriate for a number of 
reasons, including the importance of 
NGS to numerous Indian tribes located 
in Arizona and the federal government’s 
reliance on NGS to meet the 
requirements of water settlements with 
several tribes. Providing this timeframe 
for compliance would not, in itself, 
avoid or mitigate increases in water 
rates for tribes located in Arizona; 
however, it would provide time for the 
collaborating federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover expenses for the 
federal portion of pollution control at 
NGS. 



In developing this framework, EPA 
proposed to exercise its authority and 
discretion under section 301(d)(4) of the 
CAA, 42 U.S.C. 7601(d)(4) and the TAR, 
40 CFR 49.11(a), and proposed an 
appropriate timeframe for an alternative 
measure under the RHR for NGS. EPA 
considered this timeframe to be 
consistent with the general 
programmatic requirements. Under the 
RHR, States and regulated sources had 
almost 20 years from the issuance of the 
rule in 1999 to design and implement 
alternative measures to BART. For 
numerous reasons, including the myriad 
stakeholder interests and complex 
governmental interests unique to NGS, 
we are only now addressing the BART 
requirements for NGS. 



Our proposal to require emission 
reductions beyond 2018 was supported 
by CAA section 301(d)(4) and the TAR 
codified at 40 CFR 49.11(a). The TAR 
reflects EPA’s commitment to 
promulgate ‘‘such Federal 
implementation plan provisions as are 
necessary or appropriate to protect air 
quality’’ in Indian country where a tribe 
either does not submit a Tribal 
Implementation Plan (TIP) or does not 
receive approval of a submitted TIP 
(emphasis added). 



The use of the term ‘‘provisions as are 
necessary or appropriate’’ indicates 
EPA’s determination that it may only be 
necessary or appropriate to promulgate 
a FIP of limited scope. The United 
States Court of Appeals for the Tenth 
Circuit has previously endorsed the 
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31 See Ariz. Public Serv. Co. v. EPA, 562 F.3d 
1116 (10th Cir. 2009). 



32 Id. 



33 The combination of the 2009–2044 and 2009– 
2029 NOX Caps under TWG Alternative B means 
that if NGS exceeds the 2009–2029 NOX Cap prior 
to 2029 it must cease operation, but the operator 



may re-start operation after 2030 as long as 
cumulative emissions have not yet exceeded the 
2009–2044 NOX Cap. 



application of this approach in a 
challenge to the FIP for the Four Corners 
Power Plant, stating: ‘‘[40 CFR 49.11(a)] 
provides the EPA discretion to 
determine what rulemaking is necessary 
or appropriate to protect air quality and 
requires the EPA to promulgate such 
rulemaking.’’ 31 The court went on to 
observe: ‘‘Nothing in section 49.11(a) 
requires EPA . . . to submit a plan 
meeting the completeness criteria of [40 
CFR part 51] Appendix V.’’ 32 While the 
decision in the Tenth Circuit focused on 
40 CFR part 51, Appendix V, EPA 
believes the same considerations apply 
to the promulgation of a FIP intended to 
address the objectives set forth in 40 
CFR 51.308(e)(2). In particular, EPA has 
discretion to determine if and when a 
FIP addressing the objectives set forth in 
40 CFR 51.308(e)(2) should be 
promulgated, which necessarily 
includes discretion to determine the 
timing for complying with the 
requirements of any such FIP. 



III. Summary of Final FIP Provisions 
EPA is finalizing our finding that it is 



necessary or appropriate to promulgate 
a source-specific FIP requiring NGS to 
achieve NOX emission reductions 
required by the BART provisions of the 
CAA and RHR. EPA is determining that 
our proposed NOX emission limit of 
0.055 lb/MMBtu, based on our analysis 
of the relevant factors, establishes the 
appropriate BART Benchmark for 
determining ‘‘better than BART.’’ 
Further, we are finalizing our 
assessment that the TWG Alternative, 
which establishes an enforceable 2009– 
2044 cap on NOX emissions from NGS 
over the life of the facility is ‘‘better 
than BART.’’ Finally, we are finalizing 
the TWG Alternative as the FIP 
requirements for NGS. 



EPA is promulgating four possible 
operating scenarios under the TWG 
Alternative (see Table 1). The operator 
of NGS must implement one of the four 
enforceable operating scenarios in order 
to comply with the 2009–2044 NOX 
Cap. The applicable operating scenario 
will depend on the outcome of 
ownership changes related to LADWP, 
NV Energy, and Navajo Nation, as well 
as whether the operator of NGS can 
increase capacity (by no more than 189 
MW) to accommodate ownership 
changes, without triggering New Source 
Review permitting requirements, as 
described in Table 1. Once the 
ownership outcomes are finalized, the 
operator of NGS must implement the 
applicable Alternative as shown in 
Table 1. For example, if LADWP and NV 
Energy both retire their ownership 
shares of NGS and the Navajo Nation 
does not elect to purchase an ownership 
share of NGS, TWG Alternative A1 
applies and the operator of NGS must 
implement Alternative A1 and may not 
elect to implement Alternatives A2, A3, 
or B. By December 1, 2019, the operator 
of NGS must notify EPA of the 
applicable Alternative (i.e., TWG 
Alternative A1, A2, A3, or B). 



In addition to the enforceable 2009– 
2044 NOX Cap, Alternatives A1, A2, and 
A3 each has enforceable emission 
reduction measures in 2019 and 2030 
(see Table 1). Under Alternative B, in 
addition to the enforceable 2009–2044 
NOX Cap, the operator of NGS must also 
ensure that cumulative NOX emissions 
over 2009–2029 comply with the 2009– 
2029 NOX Cap. The 2009–2029 NOX 
Cap is calculated based on emissions 
that would have been emitted over that 
period under Alternative A1. Under all 
Alternatives, if, based on required 



annual reports submitted by the 
operator of NGS to EPA, cumulative 
emissions of NOX from NGS exceed the 
2009–2044 NOX Cap at any time prior 
to December 31, 2044, the operator of 
NGS must permanently cease operation 
of NGS. In addition, under Alternative 
B, if cumulative emissions of NOX 
exceed the 2009–2029 NOX Cap prior to 
2029, the operator of NGS must 
temporarily cease operation of all units 
at NGS.33 Under all Alternatives, the 
operator must permanently cease 
operation of all units at NGS by 
December 22, 2044. 



Under all TWG Alternatives, the 
operator of NGS must report to EPA 
annual emissions and heat input data 
and must make this information 
publicly available on its Web site. In 
addition, under TWG Alternative B, the 
operator must also submit to EPA 
annual Emission Reduction Plans 
projecting year-by-year emissions 
covering the 2020–2029 and 2030–2044 
periods so that there is a plan for 
operation of NGS that ensures that 
cumulative emissions of NOX do not 
exceed the 2009–2029 NOX Cap and the 
2009–2044 NOX Cap. Although year-by- 
year emissions projected in the annual 
Emission Reduction Plans are not 
enforceable (i.e., emissions in a given 
year are not required to match 
projections for that year in an Emission 
Reduction Plan), the requirement to 
submit Emission Reduction Plans is 
enforceable, and provides the operator 
with a framework for planning for future 
emissions reductions. The requirement 
also provides EPA and the public the 
opportunity to monitor and evaluate 
progress of emission reductions under 
TWG Alternative B. 



TABLE 1—SUMMARY OF THE MAJOR REGULATORY PROVISIONS OF THE TWG ALTERNATIVE 



Applicability 
(Step 1) ...................... • If LADWP and NV Energy both exit NGS without selling their ownership interests 



(i.e., retire shares), or both exit by selling to an existing NGS participant; or one re-
tires shares and the other sells to an existing NGS participant; and 



• If LADWP or NV Energy 
sells to a 3rd party, or 
does not exit NGS; 



(Step 2) ...................... • If Navajo Nation does 
not purchase ownership 
share by 12/31/19; 



• If Navajo Nation pur-
chases up to 170 MW 
by 12/31/19; and 



• If Navajo Nation pur-
chases up to 170 MW 
by 12/31/19; and 



• n/a. 



(Step 3) ...................... • n/a ................................. • If Participants increase 
capacity without trig-
gering permit require-
ments; 



• If Participants cannot in-
crease capacity without 
triggering permitting); 



• n/a. 



Applicable Alternative ........ Then TWG Alternative A1 
applies.



Then TWG Alternative A2 
applies.



Then TWG Alternative A3 
applies.



Then TWG Alternative B 
applies. 



Applicable Requirements .. • Comply with 2009–2044 NOX Cap of 494,899 tons. 
• Permanently cease operation of all units if cumulative emissions before 2044 exceed 2009–2044 NOX Cap. 
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34 See page 14 of the TWG Agreement (section 
IV.F). This section of the TWG Agreement also 
states that ‘‘[a]t its election, consistent with the 
Lease Amendment, the Navajo Nation may continue 
plant operations at NGS after December 22, 2044 
consistent with EPA approval.’’ EPA is not 
including this provision into the regulatory 
requirements at § 49.5513(j)(3)(iii), however, EPA 
expects that NGS would be substantially modified 
if the Navajo Nation elects to continue operation of 
the facility after NGS ceases conventional coal-fired 
generation in 2044, and that NGS must then meet 
all applicable regulatory and permitting 
requirements in existence at that time. 



35 We note that in our Supplemental Proposal, we 
reported the affirmative defense provisions as 
paragraphs (c)(1) and (g)(3) in error. The correct 
citations are to paragraph (c)(2) and paragraph (i) 
of 40 CFR 49.5513. 



TABLE 1—SUMMARY OF THE MAJOR REGULATORY PROVISIONS OF THE TWG ALTERNATIVE—Continued 



• Permanently cease conventional coal-fired electricity generation by December 22, 2044. 



Additional Emission Cap ... • n/a • Comply with 2009–2029 
NOX Cap of 416,865 
tons. 



Specific Requirements * .... • By 12/31/19 perma-
nently close 1 unit.



• By 12/31/19 perma-
nently close 1 unit.



• By 12/31/19 reduce net 
generating capacity by 
no less than 561 MW.



• Temporarily cease oper-
ation if cumulative emis-
sions before 2029 ex-
ceed 2009–2029 NOX 
Cap. 



• By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units.



• By 12/31/19 operator 
may increase capacity 
by no more than 189 
MW.



• By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units.



• By 12/31/30 meet 0.07 
lb/MMBtu on 2 units.



Reporting ........................... • By December 1, 2019, notify EPA of applicable Alternative (A1, A2, A3, or B). 
• Submit annual report summarizing heat input and annual and cumulative emissions of NOX. 
• Make annual report publicly available on Web Site. 
• Submit application to revise Part 71 Operating Permit by December 31, 2020. 



Additional Reporting .......... • n/a • By 12/31/19 and annu-
ally thereafter submit 
Emission Reduction 
Plans to project year-by- 
year emissions to as-
sure compliance with 
NOX Caps. 



* All units must comply with the existing NOX emission limit of 0.24 lb/MMBtu established in a 2008 permitting action. See discussion in Pro-
posed Rule at 78 FR 8284 (February 5, 2013). This limit applies to each unit unless otherwise stated. 



In our final rule, EPA has included 
several revisions to the proposed 
regulatory text (40 CFR 49.5513(j)) put 
forth in the Supplemental Proposal. The 
substantive revisions include: 



1. Revision to § 49.5513(j)(3) to clarify 
that EPA is finalizing a ‘‘better than 
BART’’ Alternative; 



2. Additions to § 49.5513(j)(3) to 
specify that the operator must 
temporarily cease operation of NGS if 
cumulative emissions of NOX exceed 
the 2009–2029 NOX Cap of 416,865 tons 
at any time prior to December 31, 2029 
(under Alternative B), and must 
permanently cease operation of NGS if 
cumulative emissions of NOX exceed 
the 2009–2044 NOX Cap of 494,899 tons 
at any time prior to December 31, 2044 
(under all Alternatives); 



3. Additions to § 49.5513(j)(3)(i)(A)(2), 
(B)(3), and (C)(2), to specify that the 
NOX emission limit of 0.07 lb/MMBtu is 
to be calculated based on a rolling 
average basis of 30 boiler operating 
days; 



4. Correction to § 49.5513(j)(3)(ii)(D), 
to specify that Alternative B shall also 
apply if either of the Departing 
Participants (i.e., LADWP or NV Energy) 
remains as a participant in NGS; 



5. Addition of § 49.5513(j)(3)(iii), 
consistent with the TWG Agreement, to 
require the owners of NGS to cease its 
operation of conventional coal-fired 



generation at NGS no later than 
December 22, 2044;34 



6. Addition to § 49.5513(j)(4)(ii), to 
change the annual reporting date to 
begin in 2015 instead of the specific 
date of January 31, 2015, and specify 
that the report must be submitted to 
EPA and also made publicly-available 
within 30 days of the submittal deadline 
associated with the annual emission 
inventory required by the Part 71 
Operating Permit for NGS; 



7. Addition to § 49.5513(j)(4)(iii), to 
clarify that the Part 71 Operating Permit 
for NGS shall incorporate practically 
enforceable limits for NOX of 0.24 lb/
MMBtu, on a 30-day rolling average 
basis, for each Unit equipped with LNB/ 
SOFA, and 0.07 lb/MMBtu, on a rolling 
average basis of 30 boiler operating 
days, for each Unit equipped with SCR, 
as federally enforceable permit 
conditions; and 



8. Addition of § 49.5513(j)(4)(iv)(C), to 
specify that the requirement to submit 
annual Emission Reduction Plans 
beginning no later than December 31, 
2019, must be incorporated into the Part 
71 Operating Permit for NGS as a 
federally enforceable permit condition. 



9. Revision to § 49.5513(j)(7) to 
require the owner or operator of NGS to 
maintain records that document 
compliance with the NOX Cap (e.g., 
daily emissions and heat input data) for 
the life of the facility, rather than at 
least five years. 



10. Deletion of § 49.5513(j)(7)(vi) that 
required record-keeping of all major 
maintenance activities conducted on 
emission units, air pollution control 
equipment, and CEMS because record- 
keeping of maintenance activities are 
not needed to ensure compliance with 
the 2009–2029 and 2009–2044 NOX 
Caps. 



11. Revision to § 49.5513(j)(11) to 
state that the affirmative defense 
provisions of paragraphs § 49.5513 (c)(2) 
and § 49.5513(i) do not apply to 
paragraph § 49.5513(j).35 



Revision (1) above is necessary to 
clarify that EPA is finalizing a ‘‘better 
than BART’’ alternative in lieu of BART. 
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36 See final action for the previous FIP for NGS 
at 75 FR 10179 (March 5, 2010). 



37 NRDC v. EPA, 2014 U.S. App. LEXIS 7281 (D.C. 
Cir.), in the docket for this rulemaking. 



38 Id. at 24 (arguments that violations were caused 
by unavoidable technology failure can be made to 
the courts in future civil cases when the issue 
arises). 



39 See document number 0182 (Pre-publication 
version of Supplemental Proposal for NGS Signed 
on September 25, 2013), posted to docket on 
September 25, 2013 and publication of 
Supplemental Proposal in Federal Register at 78 FR 
62509 (October 22, 2013). 



40 See document titled ‘‘EPA Responses to 
Comments on Final Rule for NGS’’ in the docket for 
this rule. 



The BART Benchmark used to assess 
the ‘‘better than BART’’ alternative is 
based on our proposed BART 
determination for NGS, and the ‘‘better 
than BART’’ alternative is consistent 
with our Supplemental Proposal of the 
TWG Alternative. Revision (3) above is 
necessary because EPA inadvertently 
did not specify the averaging period 
associated with the emission limits for 
NOX in our Supplemental Proposal. 
Revisions (2) and (4) through (10) above 
are in response to comments submitted 
to EPA on our Supplemental Proposal. 
Revision (11) above amends a proposed 
provision in our Supplemental Proposal 
that limited the applicability of the 
existing affirmative defense provisions 
for startups, shutdowns, and 
malfunctions (from the previous FIP for 
NGS codified at 40 CFR 49.5513(c)(2) 
and 40 CFR 49.5513(i)) to 
malfunctions.36 In this Final Action, we 
are revising (j)(11) to make clear that the 
existing affirmative defense provisions 
do not apply to the emission limits 
established in the TWG Alternative. 



Following the close of the public 
comment period, the United States 
Court of Appeals for the DC Circuit 
issued a decision concerning various 
aspects of the NESHAP for Portland 
cement plants issued by EPA in 2013, 
including the affirmative defense 
provision of that rule.37 The court found 
that EPA lacked authority to establish 
an affirmative defense for private civil 
suits and held that under the CAA, the 
authority to determine civil penalty 
amounts lies exclusively with the 
courts, not EPA. The court did not 
address whether such an affirmative 
defense provision could be properly 
included in a SIP. However, the court’s 
holding makes it clear that the CAA 
does not authorize promulgation of such 
a provision by EPA. In particular, the 
court’s decision turned on an analysis of 
CAA sections 113 (Federal enforcement) 
and 304 (Citizen suits). These 
provisions apply with equal force to a 
civil action brought to enforce the 
provisions of a FIP. The logic of the 
court’s decision thus applies to the 
promulgation of a FIP and precludes 
EPA from including an affirmative 
defense provision in a FIP. Therefore, 
we are not including an affirmative 
defense provision in the final FIP. 



We note that, if a source is unable to 
comply with emission standards as a 
result of a malfunction, EPA may use 
case-by-case enforcement discretion, as 
appropriate. Further, as the DC Circuit 



recognized, in an EPA or citizen 
enforcement action the court has the 
discretion to consider any defense 
raised and determine whether penalties 
are appropriate.38 



IV. Summary of Major Issues Raised by 
Commenters 



The public comment period for our 
Proposed Rule opened on February 5, 
2013. On two occasions, we extended 
the comment period on our Proposed 
Rule at the request of stakeholders, with 
a final closing date of January 6, 2014. 
Although we posted the pre-publication 
version of our Supplemental Proposal to 
the docket and to our Web site on 
September 25, 2013, the public 
comment period for the Supplemental 
Proposal officially began when it was 
published in the Federal Register on 
October 22, 2013.39 We accepted public 
comments on our Supplemental 
Proposal, concurrently with our 
Proposed Rule, until January 6, 2014. 
Our Supplemental Proposal also 
included notice of five public hearings, 
one on the Navajo Nation, one on the 
Hopi reservation and three in the State 
of Arizona. The public hearings 
occurred during the week of November 
12, 2013. In all, 194 oral testimonies 
were presented at the public hearings. 



We received over 77,000 written 
comments. Of these, over 76,800 
comments came from private 
individuals who submitted substantially 
similar comments by email or postcard. 
We received an additional 300 unique 
written comments (not including 
duplicates, requests for extension of the 
public comment period, or requests for 
additional hearings) from a variety of 
individuals and entities, including tribal 
governments, environmental or public 
interest advocacy groups, water interest 
groups, groups representing industry or 
commerce, the operator and participants 
in NGS and the Kayenta Mine, elected 
officials, and state and local 
governments. 



In this document, EPA is providing an 
abbreviated summary of the major 
comments and EPA’s responses to those 
comments, grouped together by subject 
matter. The complete response to 
comments document (RTC) includes the 
full summary of all substantive 
comments and EPA’s full responses to 
those comments. The RTC is included 



in the docket for this rulemaking.40 We 
are not responding to comments 
unrelated to our Proposed Rule or 
Supplemental Proposal for NGS in this 
document or in the RTC. 



A. General Comments From Public 
Hearings 



Comment: Contribution of NGS to the 
local and state economy and support for 
TWG Alternative 



Many commenters at the public 
hearings preferred the TWG Alternative 
because they believe that EPA’s 
proposed BART determination would 
force NGS and the Kayenta Mine to 
close, causing economic harm to an area 
where the majority of residents are low- 
income and where opportunities for 
employment are limited. Many 
commenters stressed that NGS employs 
over 500 people and the Kayenta Mine 
has over 400 employees, and the loss of 
these jobs would only exacerbate the 
unemployment rate in the area, which 
currently ranges from 47 percent to 60 
percent. 



A number of commenters noted that 
NGS supplies more than 90 percent of 
the energy used by Central Arizona 
Water Conservation District (CAWCD), 
which operates the Central Arizona 
Project (CAP), which transfers water 
from the Colorado River throughout 
Arizona. A few commenters urged EPA 
to uphold its federal trust obligations 
and ensure that tribal communities 
continue to have access to affordable 
water, and advised EPA to make a 
decision consistent with the legal rights 
that the Gila River Indian Community 
and other stakeholders negotiated and 
that Congress granted under the Arizona 
Water Settlements Act of 2004. 



A few commenters support the TWG 
Alternative because they believe it is a 
fair compromise created by a diverse 
group of stakeholders that provides a 
path for future operation at NGS by 
allowing for potential ownership 
changes and by providing an extension 
to install SCR technology, while still 
ensuring that the total emission 
reductions of NOX will be greater than 
those achieved under EPA’s proposed 
BART determination. 



Response: EPA recognizes the 
contribution of NGS and the Kayenta 
Mine to the economy of the Navajo 
Nation, the Hopi Tribe, the city of Page, 
and the state of Arizona. In our 
Proposed Rule, EPA discussed the 
history of NGS and the relationship 
between NGS, the Central Arizona 
Project, and numerous tribes located in 
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41 See 78 FR 8274, at 8275 (February 5, 2013). 
42 Id. and 78 FR 62509 (October 22, 2013). 



43 Emissions of HAPs from various source 
categories are addressed generally through the 
NESHAP. EPA addressed mercury emissions from 



power plants specifically in the final Mercury and 
Air Toxics Standard (MATS). 77 FR 9304 (February 
16, 2012). 



44 http://www.epa.gov/climatechange/basics/. 
45 http://www.epa.gov/climatechange/



EPAactivities.html. 
46 See http://www2.epa.gov/carbon-pollution- 



standards. 
47 For more information, please see www.ngskmc- 



eis.net. 
48 http://www.epa.gov/otaq/. 
49 See, e.g., 76 FR 74854, at 74900 (December 1, 



2011). 



Arizona.41 EPA notes that NGS is a 
facility that is subject to the BART 
requirement of the RHR, and emissions 
from NGS affect visibility at 11 national 
parks and wilderness areas in the 
Southwest. The analyses in our 
Proposed Rule and Supplemental 
Proposal determined that additional 
controls at NGS are cost-effective, will 
significantly reduce the contribution of 
NGS to visibility impairment at 
numerous Class I areas, and should not 
cause NGS to retire. However, for a 
number of reasons, including the 
importance of NGS to numerous Indian 
tribes located in Arizona and the federal 
government’s reliance on NGS to meet 
the requirements of water settlements 
with several tribes, EPA also outlined a 
framework for considering ‘‘better than 
BART’’ alternatives that ensures 
emission reductions while providing 
additional flexibility to the operator of 
NGS.42 



EPA agrees with comments that the 
TWG Agreement represents a 
compromise between diverse 
stakeholders, although we recognize 
that the members of the TWG did not 
invite all affected stakeholders to 
participate in their discussions. The 
TWG Alternative provides certainty for 
future operation of NGS, flexibility in 
the compliance timeframe, and more 
emission reductions of NOX than would 
have been achieved under EPA’s 
proposed BART determination. Based 
on our analysis in our Supplemental 
Proposal and consideration of all 
comments received, EPA is taking 
action to finalize requirements 
consistent with the TWG Agreement we 
put forth in our Supplemental Proposal, 
i.e., the TWG Alternative. 



Comment: Impact of air pollutants 
from NGS on public health and welfare 
and support for proposed BART 
determination. 



Several commenters favor EPA’s 
proposed BART determination for NGS 
because they believe that emissions 
from NGS cause health problems in the 
area, including respiratory illness and 
heart disease. One commenter cited a 
Clean Air Task Force study which states 
that NGS is responsible for 
approximately $127 million in health 
costs every year. Many of these 
commenters urged EPA to conduct 
health studies to determine the actual 
impact to health in these communities. 



Some commenters favor stringent 
controls because they believe that 
emissions from NGS adversely affect 
native plant species and harm 
traditional dry land farming. Others 



assert that emissions from NGS can be 
linked to high levels of mercury found 
in fish species located in nearby lakes. 
Many commenters expressed concerns 
over the well-being of the Navajo 
Aquifer. A number of commenters favor 
stringent controls because they believe 
that emissions produced from NGS 
contribute to climate change. 



In contrast, a few commenters 
questioned the extent to which 
emissions from NGS impact public 
health and the environment, asserting 
that the haze is a result of emissions 
from natural sources (e.g., volcanoes, 
wind/dust storms, and forest fires) and 
pollution produced from nearby cities 
(i.e., Phoenix, Los Angeles, and Las 
Vegas). Another commenter asserted 
that EPA’s Web site states that vehicles 
are the largest producers of NOX 
emissions in the country and concludes 
that EPA is ignoring mobile sources and 
unfairly targeting stationary sources. 



Some commenters preferred EPA’s 
proposed BART determination over the 
TWG Alternative because they believe 
that the alternative is based on a false 
premise. They asserted that the closure 
of a single unit is not equivalent to 
cleaning up all three units because the 
reduction in capacity will ultimately 
require new electricity generation 
elsewhere because the demand for 
power does not change. 



Response: Protection of human health 
and the environment is EPA’s mission 
and forms the basis for many Agency 
actions, including establishing the 
National Ambient Air Quality Standards 
(NAAQS), and promulgation of 
regulations such as the New Source 
Performance Standards (NSPS) and the 
National Emission Standards for 
Hazardous Air Pollutants (NESHAP). In 
addition to Clean Air Act requirements 
to protect human health, in the 1977 
Clean Air Act Amendments, Congress 
declared as a national goal the 
prevention of any future, and the 
remedying of any existing, impairment 
of visibility in mandatory class I Federal 
areas which impairment results from 
manmade air pollution (See CAA 
§ 169A). 



EPA agrees that visibility-impairing 
pollutants are among the same 
pollutants that affect human and 
ecosystem health; however, health 
studies are beyond the scope of this 
BART analysis. Similarly, hazardous air 
pollutants (HAPs), such as mercury, are 
not visibility-impairing pollutants and 
therefore are beyond the scope of this 
BART analysis.43 



EPA agrees that climate change is an 
important issue.44 However, the RHR 
addresses pollutants that impair 
visibility and is not intended to address 
pollutants that contribute to climate 
change. EPA has developed various 
programs and activities to address 
emissions of greenhouse gases.45 On 
June 2, 2014, EPA signed a proposal to 
cut greenhouse gas emissions from coal- 
fired power plants by up to 30 percent 
by 2030.46 Although regulation of 
greenhouse gases is conducted under 
separate statutory requirements from 
regional haze, EPA is mindful that this 
BART determination for NGS is not the 
only regulatory program that affects this 
facility and the region. 



EPA agrees with comments that 
mining and combustion of coal affect 
the environment. EPA notes that 
Reclamation has started its process to 
develop an Environmental Impact 
Statement (EIS) required under the 
National Environmental Protection Act 
(NEPA) for activities resulting from the 
continued operation of NGS and the 
Kayenta Mine.47 The on-going NEPA 
process provides numerous 
opportunities and the appropriate forum 
to raise concerns related to the impacts 
of mining and use of water from the 
Navajo Aquifer. We further note that 
representatives of DOI attended all the 
public hearings on NGS held by EPA 
and are aware of the issues raised by 
commenters during the BART process 
regarding mining and the Navajo 
Aquifer. 



EPA disagrees with the assertion that 
EPA is unfairly targeting stationary 
sources of emissions and ignoring the 
significant contribution of motor vehicle 
emissions. Consistent with title II of the 
CAA, the EPA Office of Transportation 
and Air Quality protects public health 
and air quality by, among other things, 
regulating air pollution from motor 
vehicles, engines, and the fuels to 
operate them.48 New cars and sport 
utility vehicles sold today have 
emission levels of hydrocarbons, NOX, 
and carbon monoxide that are 98–99 
percent lower than new vehicles sold in 
the 1960s on a per mile basis.49 
Similarly, standards established for 
heavy-duty highway and non-road 
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50 See Fact Sheet for Tier 3 Standards available 
at http://www.epa.gov/otaq/documents/tier3/
420f14010.pdf. 



51 See RTC and references therein. 



52 http://www.epa.gov/environmentaljustice/. 
53 See page 25 of the TSD to the February 5, 2013 



Proposed Rule. 



54 See, for example document number 0232 in the 
ANPR docket at EPA–R09–OAR–2009–0598, and 
document numbers 0008 and 0009 in the docket for 
this rule. 



55 See, for example, document number 0150, 
0152, 0166, 0173, 0302, and 0303 in the docket for 
this rule. 



56 See document number 0122 in docket for this 
rule. 



57 See document numbers 0182, 0183, and 0184 
in the docket for this rule. 



58 EPA engaged with the government of the Hopi 
Tribe to search for an oral interpreter between 
English and the Hopi language, but the Hopi Tribe 
was unable to locate anyone to provide those 
services. 



sources require emission rate reductions 
on the order of 90 percent or more for 
particulate matter and NOX. In 2014, 
EPA finalized new vehicle emission 
standards and reduced the fuel sulfur 
content of gasoline to achieve additional 
reductions in tailpipe and evaporative 
emissions from passenger cars, light- 
duty vehicles, medium-duty passenger 
cars, and some heavy-duty vehicles 
starting in 2017.50 



EPA agrees that forest fires and 
volcanic eruptions, when they occur, 
can impact visibility to a greater extent 
than anthropogenic sources of 
emissions. However, Congress directed 
EPA to develop rules to address on- 
going emissions from stationary sources 
subject to BART to remedy the existing 
impairment of visibility in Class I areas 
and restore visibility to natural 
conditions. 



EPA disagrees with assertions that the 
TWG Alternative is based on a false 
premise because the closure or 
curtailment of one unit would just result 
in electricity being produced elsewhere. 
Closure of one unit at NGS or the 
curtailment of an equivalent amount of 
electricity generation is possible based 
on LADWP and NV Energy’s intended 
divestiture from NGS. Consistent with 
state law in California and Nevada, 
additional electricity needed to replace 
lost generation from NGS, associated 
with LADWP and NV Energy’s 
divestiture, would come from energy 
sources that emit less air pollution than 
a conventional coal-fired power plant 
operating with SCR on all units.51 



Comments regarding specific aspects 
of the TWG Alternative are discussed in 
Section 9.0 of the RTC. 



Comment: Environmental and Social 
Justice. 



Several commenters consider the 
presence of NGS and several other 
power plants in and around the Navajo 
Nation to represent an environmental 
and economic justice issue. One 
commenter noted that a Navajo water 
hauler in Kaibeto, a Navajo community 
near Page, pays 10 to 20 times more for 
water, or $13,000 per acre foot, than 
municipal CAP water users in Glendale 
or a farmer in Tempe, who pay $551 and 
$41 per acre feet, respectively. 



Several commenters opined that the 
leaders of the Navajo Nation and EPA 
have not protected the interests of the 
local population. A few expressed 
concerns over how the alternatives were 
written, noting that many tribal 
residents do not understand the 



technical language used in the 
documents and therefore cannot 
adequately comment on the validity of 
the alternatives proposed. Some 
commenters argued that pollution can 
be controlled using existing technology 
and EPA should apply the same 
standard to NGS as other coal-burning 
power plants (e.g., Four Corners Power 
Plant). A few commenters argued that 
extending the compliance timeframe for 
NGS demonstrates that the federal 
government considers itself exempt 
from federal law. Several argued that 
tribal communities do not have the 
funds to develop proposals and/or 
conduct environmental assessments and 
urged that EPA uphold federal trust 
responsibilities and create an equal 
playing field. 



Response: EPA defines Environmental 
Justice as ‘‘the fair treatment and 
meaningful involvement of all people 
regardless of race, color, national origin, 
or income with respect to the 
development, implementation, and 
enforcement of environmental laws, 
regulations, and policies. EPA has this 
goal for all communities and persons 
across the country. It will be achieved 
when everyone enjoys the same degree 
of protection from environmental and 
health hazards and equal access to the 
decision-making process to have a 
healthy environment in which to live, 
learn, and work.’’ 52 



EPA takes fair treatment and 
meaningful involvement seriously and 
provided numerous opportunities for 
tribal governments, environmental and 
tribal non-governmental organizations, 
and other interested stakeholders to 
provide input in the development of our 
Proposed Rule, Supplemental Proposal, 
and Final Rule for NGS. EPA began our 
public involvement process for a BART 
determination for NGS in 2009, when 
we published an Advanced Notice of 
Proposed Rulemaking (ANPR). 
Although we initially provided a 30-day 
public comment period, at the request of 
tribal governments and other interested 
stakeholders, we extended the comment 
period for tribes another 30 days to 
October 28, 2009 and, to allow 
additional time for government-to- 
government consultation on NGS, 
agreed to accept comments from tribes 
until March 1, 2010. 



EPA received over 6,000 comments on 
the ANPR.53 During 2009 through 2012, 
EPA met with various stakeholders, 
including tribal governments and tribal 
environmental groups, to discuss NGS 
and hear concerns related to a BART 



determination for this facility.54 We 
initially provided a 90-day comment 
period for the Proposed Rule on 
February 5, 2013, and at the request of 
various stakeholders, we provided 
several extensions of the public 
comment period, which closed on 
January 6, 2014. During the 11-month 
comment period, EPA continued to 
meet with stakeholders, at their request, 
to discuss our proposed BART 
determination for NGS and our 
framework for ‘‘better than BART’’ 
alternatives.55 



On July 26, 2013, the TWG submitted 
Appendix B to the TWG Agreement to 
EPA for consideration. EPA posted the 
TWG Agreement to our docket on the 
same day to provide the public an 
opportunity to review it.56 On 
September 25, 2013, EPA posted our 
Supplemental Proposal, along with 
supporting documents, to the docket to 
allow for pre-publication review by 
interested parties.57 The Supplemental 
Proposal was published in the Federal 
Register on October 22, 2013. The 
comment period for the Supplemental 
Proposal closed on the same day as the 
BART proposal, on January 6, 2014. The 
Supplemental Proposal also included 
notice of five open house and public 
hearing events EPA scheduled 
throughout Arizona in November 2013. 
The open houses allowed members of 
the public an opportunity to talk with 
representatives from EPA and ask 
questions. EPA held events at the 
LeChee Chapter House, located on the 
Navajo Nation, as well as in Page, 
Arizona, and provided oral 
interpretation services between English 
and Diné (the Navajo language). EPA 
also held an event at the Hopi Day 
School, located in Kykotsmovi, the seat 
of the Hopi tribal government.58 Finally, 
we also held events in Phoenix and in 
Tucson, Arizona, to allow stakeholders 
in central and southern Arizona, 
representing CAP water interests and 
several tribes receiving CAP water, the 
opportunity to provide comment and 
talk with representatives from EPA. 
Although EPA understands that the TSD 
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59 See document 0219 in the docket for this rule. 
60 See discussions under Executive Order 12898 



in 78 FR 8793 (February 5, 2013) and 78 FR 62520 
(October 22, 2013). 



61 The OAQPS Control Cost Manual is now 
referred to as the EPA Control Cost Manual. 



62 See Table 12 of the TSD to the February 5, 2013 
Proposed Rulemaking, available as document 
number 0014 in the docket for this rule. 



63 See MS Excel document titled ‘‘EPA cost 
analysis for NGS’’ within document number 0004 
in the docket for this rule. 



64 See Table 3 of our Proposed Rule, 78 FR 8281 
(February 5, 2013). 



65 See our Proposed Rule at 78 FR 8281 (February 
5, 2013). 



and Federal Register notices include 
technical information that may be 
difficult to understand, EPA provided 
Fact Sheets and handouts, written in 
plain language, at the open house and 
public hearing events.59 EPA 
representatives were also present at the 
events to discuss and explain our 
Proposals. EPA recognizes that many 
tribal communities do not have the 
funds to develop alternative proposals 
or hire experts on their behalf; however, 
this does not diminish such 
communities’ ability to participate in 
the rulemaking process in a meaningful 
way as EPA takes seriously its 
responsibility to explain its proposal to 
all interested parties and assesses all 
comments, regardless of the form of the 
comment or whether or not the 
commenter has a technical background. 



As stated in our Proposed Rule and 
Supplemental Proposal, EPA has 
determined that these proposed rules, if 
finalized, will not have 
disproportionately high and adverse 
human health or environmental effects 
on minority or low-income populations 
because they increase the level of 
environmental protection for all affected 
populations (i.e., require emission 
reductions from NGS).60 EPA recognizes 
that some commenters may view the 
timeframe for compliance under EPA’s 
framework for BART Alternatives as an 
environmental justice issue. We note 
that the LNB/SOFA credit, an important 
component of the extended timeframe, 
was based on real, actual emission 
reductions beginning in 2009 that were 
voluntary and not required by any rule 
or regulation. We also note that the 
TWG Alternative, which calls for 
closure of one unit in 2019 (or 
equivalent curtailment) will result not 
only in greater reductions of NOX than 
would have been achieved under BART, 
but also reductions of several other 
pollutants, including SO2, PM, CO2, and 
mercury. Thus, although the TWG 
Alternative includes a compliance 
timeframe for achieving additional 
reductions in 2030, over 2009–2044, the 
TWG Alternative will result in 
reductions of additional pollutants that 
affect visibility or human health, and 
will provide an enforceable mechanism 
to ensure that NGS ceases conventional 
coal-fired electricity generation at NGS 
by the end of 2044. 



EPA recognizes that numerous 
commenters expressed frustration 
regarding social inequities related to 
costs and benefits of coal mining and 



combustion and water availability and 
cost. We recommend participating in 
the EIS process for NGS and Kayenta 
Mine to raise any concerns related to 
costs, benefits, and the environmental 
and social justice of coal mining and 
coal combustion at the Kayenta Mine 
and NGS. 



B. Comments on Factor 1—Cost of 
Controls 



Comment: EPA underestimated SCR 
costs. 



Several commenters asserted that EPA 
underestimated the cost of compliance 
by improperly reworking cost estimates 
developed for SRP by Sargent and 
Lundy (S&L) in 2010 and disregarding 
real costs that would be incurred. One 
commenter quoted the BART Guidelines 
and the final RHR to assert that although 
the use of the Control Cost Manual is 
encouraged, it is not mandated, and that 
EPA has discretion to use additional 
sources of cost information. The 
commenter believes, therefore, that the 
SRP estimates for the excluded cost 
items are appropriate to use because 
they are more precise than the generic 
statements that EPA relied upon in the 
Control Cost Manual. 



Response: EPA disagrees with the 
comment that we improperly reworked 
and underestimated the SCR cost 
estimates. We note, however, that even 
if we had relied only on the cost 
estimate provided by SRP, EPA still 
would have concluded that SCR is cost- 
effective at NGS. 



EPA used a hybrid approach for our 
cost analysis that relied primarily on the 
cost estimates provided by SRP, but also 
followed the BART Guidelines to 
determine whether S&L included cost 
estimates for services or equipment 
associated with SCR that were not 
allowed under the EPA Control Cost 
Manual. The BART guidelines state 
‘‘[i]n order to maintain and improve 
consistency, cost estimates should be 
based on the OAQPS Control Cost 
Manual, where possible’’.61 The capital 
cost estimate EPA presented in the 
proposed rulemaking for SCR plus LNB/ 
SOFA ($541 million total for Units 1–3) 
is only 8 percent lower than the SRP 
cost estimate ($589 million). SRP’s cost 
estimate would not have changed our 
conclusion that SCR is cost-effective at 
NGS. 



As discussed in the TSD to the 
proposed rulemaking, EPA made four 
adjustments to SRP’s cost estimates for 
SCR, namely, to exclude ‘‘Owners 
Construction Management, O&M 
Support and Contract Service,’’ 



‘‘Owners Legal Support and Insurance,’’ 
and ‘‘Allowance for Funds Used During 
Construction,’’ and to use an interest 
rate of 7 percent.62 Our detailed, line- 
by-line analysis was included in the 
docket for this proposed rulemaking and 
provided an explanation for why we 
retained, modified, or rejected each line 
item.63 Please see the RTC for additional 
discussion of these four adjustments to 
the S&L cost analysis. 



In our proposed rule, we presented 
total capital and total annual cost 
estimates from EPA and SRP, as well as 
average and incremental cost- 
effectiveness values based on EPA and 
SRP assumptions for total annual cost 
and total annual NOX reductions. Based 
on SRP’s analysis, average cost- 
effectiveness of SCR+LNB/SOFA at NGS 
was less than $3,000 per ton and 
incremental cost-effectiveness of 
SCR+LNB/SOFA (compared to 
SNCR+LNB/SOFA) was approximately 
$5,300 per ton.64 EPA stated that the 
cost-effectiveness values calculated by 
both EPA and SRP for SCR+LNB/SOFA 
are lower than or within the range of 
other BART evaluations where EPA or 
a state has determined that SCR is BART 
(ranging from approximately $2,000 to 
$6,000 per ton). EPA has accordingly 
determined that SCR is cost-effective at 
NGS.65 Therefore, even if EPA accepted 
the S&L cost estimates submitted by 
SRP, as commenters suggest, EPA would 
still have determined that SCR is cost- 
effective for NGS. 



Comment: EPA overestimated SCR 
costs. 



One commenter asserted that EPA 
overestimated the cost of installing SCR 
at NGS. Although the commenter 
supported EPA’s adjustments to the S&L 
cost estimates, the commenter asserted 
that further revisions are appropriate. 
The commenter stated that EPA 
overestimated the following costs: 
Outage costs associated with installation 
and ‘‘preinstallation’’ work; catalyst 
costs; and auxiliary power. In addition, 
the commenter asserted that EPA 
overestimated annual costs by assuming 
20 years as the basis for amortizing costs 
and using an inflated interest rate of 7 
percent. 



Although the commenter concurs 
with EPA’s conclusion that SCR plus 
LNB/SOFA is cost-effective at $2,240 
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66 See, e.g., Final Regional Haze Plan for Arizona 
(Phase 1) at 77 FR 72512 at 72531 (December 5, 
2012); Final Regional Haze Plan for North Dakota 
at 77 FR 20894 at 20916–17 (April 16, 2012); Final 



Regional Haze Plan for New Mexico at 76 FR 52388 
at 52399–52400 (August 22, 2011); Final Regional 
Haze Plan for Wyoming at 79 FR 5032 at 5082 
(January 30, 2014). 



67 See RTC and references therein. 
68 78 FR 8281, February 5, 2013. 



per ton of NOX removed, the commenter 
re-calculated cost-effectiveness to be 
$1,412 per ton for Unit 1, $1,331 per ton 
for Unit 2, and $1,497 per ton for Unit 
3. 



Response: EPA disagrees with the 
commenter that any revisions to EPA’s 
estimate of SCR costs are necessary. 
Even if some of the costs projected by 
S&L and used by EPA may be 
overestimated (e.g., the commenter 
points primarily to capital recovery, 
catalyst replacement costs, and costs for 
lost power generation), EPA disagrees 
that we must correct every issue of 
concern raised by the commenters in 
order to support our determination of 
the BART Benchmark. EPA made four 
specific corrections to the estimates 
provided by S&L and SRP to make the 
cost calculation methodology consistent 
with methodologies used for BART cost 
calculations nationally.66 As noted in 
other responses even if we consider the 
average and incremental cost 
effectiveness of SCR using SRP and 
S&L’s full cost projections, EPA would 



still determine that SCR at NGS is cost- 
effective. The cost-effectiveness values 
cited by the commenter, below $1,500 
per ton, certainly suggest that SCR could 
be even more cost-effective than the 
values we relied upon in our proposal, 
but this would not change our overall 
determination that SCR is cost-effective 
for NGS. 



Comment: Updated SCR cost estimate 
from SRP. 



SRP contracted with S&L in 2013 to 
review and update the SCR cost 
estimates that were prepared in 2010. 
S&L escalated costs for inflation, and 
incorporated other minor adjustments to 
reflect a lower NOX design target. SRP’s 
revised capital cost estimates for SCR 
installation on all three units total $650 
million (in 2013 dollars) compared to 
SRP’s 2010 cost estimate of $544 
million. 



Response: EPA reviewed the updated 
2013 cost estimates developed by S&L 
and provided by SRP.67 In its 2013 cost 
report, S&L explains that it escalated 
labor and material costs, and updated 



cost estimates based on a revised design 
target of 0.03 lb/MMBtu (so that the SCR 
system is deployed as a 3+1 system 
rather than a 2+2 catalyst layer system), 
and other design features, including a 
low-load temperature control system to 
operate SCR at lower loads. S&L 
escalated several costs at rates above 6.7 
or 8 percent (e.g., freight, scaffolding). 
S&L did not make any revisions to the 
components of variable annual costs, 
including maintenance labor, auxiliary 
power, steam, and catalyst replacement. 
To be consistent with the cost estimates 
in our Proposed Rule, EPA accepted 
most of the line item costs as adjusted 
by S&L and made the same four 
adjustments to the 2013 cost estimates 
as we had applied to the 2010 cost 
estimates. These changes result in an 8 
percent difference in total capital costs 
of SCR between EPA’s 2013 estimate 
and SRP’s 2013 estimate and a 21 
percent difference in the total annual 
costs of SCR between the 2013 estimates 
from EPA and SRP (see Table 2). 



TABLE 2—COST ESTIMATES FOR SCR IN 2010 AND 2013 DOLLARS 



Total capital cost 
(million) in 2010$ 



Total capital cost 
(million) in 2013$ 



Total annual cost 
(million) in 2010$ 



Total annual cost 
(million) in 2013$ 



EPA Estimate ........................................................................... $496 $598 $59 $69 
SRP Estimate .......................................................................... 544 650 75 88 



In our proposed BART determination, 
EPA also presented the average and 
incremental cost-effectiveness of 
controls, based on the combination of 
combustion controls (LNB/SOFA) and 
post-combustion controls (i.e., SNCR or 
SCR). Therefore, cost-effectiveness 
values presented in our Proposed Rule 



were based on total annual cost of SCR 
in combination with annual cost of 
LNB/SOFA (SCR+LNB/SOFA), SNCR in 
combination with LNB/SOFA 
(SNCR+LNB/SOFA) or LNB/SOFA 
alone.68 Based on the updated 2013 cost 
estimates for SCR, Table 3 shows the 
average and incremental cost- 



effectiveness of controls, in both 2010 
and 2013 dollars, based on EPA and 
SRP assumptions for total annual cost 
and annual NOX reductions achieved by 
SCR. See RTC for further detail on cost- 
effectiveness of SNCR+LNB/SOFA and 
LNB/SOFA. 



TABLE 3—COST EFFECTIVENESS OF CONTROLS IN 2010 AND 2013 DOLLARS 



2010 $ 2013 $ 



EPA SRP EPA SRP 



SCR+ LNB/SOFA: 
Total Annual Cost * ................................................. $67.5 million ........... $80.2 million ........... $74.4 million $92.6 million. 
Annual NOX reduced (tpy) ...................................... 28,573 .................... 26,180 .................... 28,573 26,180. 
NOX Limit (lb/MMBtu) ............................................. 0.055 ...................... 0.080 ...................... 0.055 0.080. 
Average Cost Effectiveness ($/ton) ........................ $2,369 .................... $3,069 .................... $2,605 $3,537. 
Incremental Cost Effectiveness (vs. LNB/SOFA) 



($/ton).
$3,522 .................... $4,889 .................... $3,899 $5,695. 



Incremental Cost Effectiveness (vs. SNCR+LNB/
SOFA) ($/ton).



$3,239 .................... $5,357 .................... $3,798 $6,647. 



* EPA’s cost effectiveness calculations represent SCR in combination with LNB/SOFA, rather than SCR alone. 



Based on the revised 2013 cost 
estimates for SCR+LNB/SOFA, the 



revised average cost-effectiveness of 
SCR+LNB/SOFA is roughly 10 percent 



higher (based on EPA’s estimates) than 
the average cost-effectiveness values 
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69 For informational purposes, EPA included the 
incremental cost-effectiveness values of SCR+LNB/ 
SOFA (estimated in 2010 and 2013) compared to 
LNB/SOFA and SNCR+LNB/SOFA, but we note 
that a comparison of the percent change in 
incremental cost-effectiveness between 2010 and 
2013 is not informative because SRP did not 
provide updated cost estimates (in 2013 dollars) for 
the other control technologies. 70 40 CFR 51.308(e)(1)(ii)(B). 



reported in our Proposed Rule, and 
roughly 15 percent higher based on 
SRP’s estimates.69 The 2013 values for 
average cost-effectiveness of SCR+LNB/ 
SOFA based on EPA and SRP estimates 
are still comparable to the range of 
values determined cost-effective for SCR 
in other BART determinations. For these 
reasons, EPA continues to consider 
SCR+LNB/SOFA as cost-effective at 
NGS. 



Comment: Cost-Effectiveness of 
Presumptive BART. 



One commenter stated that in 
establishing presumptive limits in the 
BART Guidelines, EPA recognized that 
SCR is not cost-effective and that 
combustion controls such as LNB/SOFA 
represent the most cost-effective control 
options for most boiler types. The 
commenter pointed out that in 
establishing presumptive limits, EPA 
considered controls that cost less than 
$1,500 per ton to be cost-effective, and 
that the cost-effectiveness for SCR at 
NGS, which ranges from $3,000 to 
$6,000 per ton based on 2010 estimates, 
is well above this threshold. The 
commenter concluded that EPA should 
have rejected SCR and proposed LNB/
SOFA as BART for NGS. 



Response: EPA disagrees with the 
assertion that the BART Guidelines 
established a threshold for cost- 
effectiveness against which all future 
BART determinations must compare. In 
developing the presumptive NOX limits 
for BART in 2005, EPA did not set the 
cost-effectiveness values estimated for 
combustion controls as the threshold for 
determining whether a given control 
technology was or was not cost- 
effective. If EPA had intended the cost- 
effectiveness values estimated in 2005 
to represent a threshold for BART, it is 
reasonable to assume that the BART 
Guidelines would have included those 
cost-effectiveness values as thresholds 
in Appendix Y, and would have 
required future cost estimates to be 
presented in 2005 dollars for 
appropriate comparison to the 
thresholds. The BART Guidelines do 
not set a numerical definition for ‘‘cost- 
effective’’, and the analysis of 
presumptive limits uses cost- 
effectiveness as a means to broadly 
compare control technologies, not as a 
threshold for rejecting controls for an 
individual unit or facility that exceed 



the average cost-effectiveness of 
combustion controls. In addition, as 
discussed in the RTC, a value of $1,500 
per ton is not an appropriate or relevant 
value for determining cost-effectiveness. 



Comment: Indirect costs should also 
be considered under Factor 1. 



The Gila River Indian Community 
asserted that EPA conducted the 
analysis of cost-effectiveness incorrectly 
by not including the indirect costs of the 
requirements and only considering the 
direct cost of the requirements. The 
commenter stated that EPA did not give 
sufficient consideration to the high costs 
to tribes associated with indirect 
impacts of its proposed BART 
determination. 



Response: EPA disagrees with the 
assertion that our cost-effectiveness 
analysis was incorrect because it did not 
include indirect costs in the assessment 
of the costs of compliance. The BART 
Guidelines, which States and EPA must 
follow in BART determinations for 
fossil-fuel fired power plants greater 
than 750 MW,70 focus on the direct 
costs of the pollution control equipment 
and other capital and annual costs 
associated with the control technology 
alternatives. The BART Guidelines do 
not require consideration of the cost of 
potential indirect effects of BART 
control options when assessing the costs 
of compliance. Therefore, EPA disagrees 
that our analysis for Factor 1 was 
incorrect or incomplete because it did 
not include indirect costs to tribes. EPA 
further notes that under Factor 2, the 
energy and non-air quality 
environmental impacts analysis, the 
BART Guidelines specifically require 
the energy impact analysis to consider 
direct energy impacts (e.g., parasitic 
load from certain control technologies) 
and to generally exclude indirect energy 
impacts of controls (e.g., energy to 
produce raw materials for construction 
of control equipment) unless the 
indirect impact is unusual or 
significant. 



However, because of the unique 
relationship between NGS, tribes, and 
tribal water settlement agreements, and 
to inform our government-to- 
government consultation with tribes, 
EPA did consider potential indirect 
effects of control options to tribes under 
Factor 2. EPA quantified the impact to 
electricity rates and CAP water rates, 
and also assessed whether installation 
of SCR would result in electricity 
generation costs at NGS that exceed the 
cost to purchase power on the wholesale 
market. Therefore, although EPA 
appropriately did not consider indirect 
costs in our analysis of Factor 1, EPA 



did include consideration of indirect 
impacts to tribes and other entities in 
our analysis of Factor 2. 



C. Comments on Factor 2—Energy and 
Non-Air Quality Environmental 
Impacts, Including Economic Impacts 



Comment: EPA’s Affordability 
Analysis relied on invalid assumptions. 



One commenter submitted a report, 
prepared by Management Information 
Services, Inc. (MISI report), asserting 
that EPA made several assumptions that 
underestimated the cost of continuing to 
operate NGS with additional controls, 
including the assumption that no new 
capital would be deployed at NGS over 
the next 25 years, the assumption that 
the increase in the annual NGS lease 
cost would be $15 million per year 
(which is lower than actual increase in 
lease cost of $43 million per year that 
was released after publication of our 
Proposed Rule), and the use of EPA’s 
capital cost estimates for SCR instead of 
the cost estimated by S&L. 



Other commenters asserted that EPA 
underestimated the cost of closing NGS 
and purchasing power on the wholesale 
market, by not accounting for costs 
associated with stranded investments 
and decommissioning NGS. 



Response: EPA recognizes the 
economic importance of NGS to the 
State of Arizona, the Navajo Nation, and 
the Hopi Tribe. The purpose of the 
Affordability Analysis in our docket was 
to determine whether the control 
options for BART would have a 
detrimental impact on the 
competitiveness of NGS in the western 
power market, affecting whether the 
NGS owners would continue to operate 
NGS or replace NGS generation with 
less expensive market power. The 
Affordability Analysis indicated that, 
even if SCR installation was required on 
all three units at NGS, power produced 
at NGS would remain less expensive 
than the cost to replace power through 
wholesale purchases. Because utilities 
will generally provide power to their 
customers in a least-cost manner and 
because NGS, with the installation and 
operation of SCR, remained the less 
expensive option, EPA determined that 
the operation and installation of SCR, in 
and of itself, was not likely to force NGS 
to close. 



In response to multiple comments 
expressing concern related to 
simplifying assumptions or outdated 
data, EPA updated the Affordability 
Analysis with the most current power 
market price curves from the U.S. 
Energy Information Administration 
(EIA) and recent forward power market 
prices in March 2014 and other more 
current modeling variables. These 
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71 See RTC and references therein. 
72 See BART Guidelines at 70 FR 39169 (July 6, 



2005). 



73 See Proposed Rule at 78 FR 8282 (February 5, 
2013) and TSD at pages 71–72. 



74 See Proposed Rule at 78 FR 8283 (February 5, 
2013). 



75 See EPA, 2010, ‘‘Summary of Expert Opinions 
on the Existence of a Threshold in the 
Concentration-Response Function for PM2.5-related 



revisions are discussed in more detail in 
the RTC as well as in additional 
supporting documents.71 The updated 
model results, comparing the net 
present value (NPV) of electricity 
generation costs with air pollution 
controls installed compared to the costs 
to purchase an equivalent amount of 
power on the wholesale market, are 
summarized in the RTC. Overall, the 
combined changes do not change the 
conclusions from the original 
Affordability Analysis that installing 
and operating SCR at NGS would be less 
costly than closing NGS and purchasing 
replacement power from the wholesale 
market. 



Comment: EPA’s failure to 
appropriately consider the impacts to 
non-Indian agricultural (NIA) water 
users renders its Factor 2 analysis 
arbitrary, capricious, and an abuse of 
discretion. 



One commenter stated that, as a result 
of errors and omissions, EPA’s Factor 2 
analysis is arbitrary, capricious, and an 
abuse of discretion. The commenter 
asserted that there are several problems 
with the EPA analysis related to NIA 
users of CAP water, including erroneous 
assumptions, insufficient support for 
conclusions, failure to consider 
decreased farming profitability and 
increased unemployment, failure to 
acknowledge the inability of NIA water 
users to pass along cost increases as 
compared to municipal users, and other 
factors. 



Response: EPA recognizes that CAP 
water is an important resource for NIA 
and other users of water in Arizona. As 
a result, as one of a number of 
discretionary analyses EPA conducted 
on the indirect impacts on major 
stakeholders, EPA calculated water rate 
increases to NIA users of CAP water and 
municipal and industrial users of CAP 
water. 



EPA disagrees that our discussion of 
impacts to NIA users of CAP water 
renders our Factor 2 analysis arbitrary, 
capricious, and an abuse of discretion. 
Neither the CAA nor the BART 
Guidelines require consideration of 
indirect costs or indirect impacts of 
controls in a BART analysis. EPA, 
nevertheless, included an evaluation of 
impacts to some of the major 
stakeholders in NGS in our BART 
analysis under Factor 2, including NIA 
users, as consistent with the statement 
in the BART Guidelines that ‘‘the energy 
impacts analysis may consider . . . 
whether a given alternative would result 



in significant economic disruption or 
unemployment’’ (emphasis added).72 



EPA recognizes that the information 
we had available to us about NIA users 
of CAP water was limited, and we 
acknowledged in the TSD to our 
Proposed Rule that we had several 
questions about CAP and groundwater 
availability to NIA water users. EPA 
appreciates the clarifications and 
additional information provided by NIA 
users of CAP water during the comment 
period for our proposals. The additional 
information provided during the 
comment period about NIA users of 
CAP water does not change our 
conclusion under Factor 2, that the 
potential economic impacts to tribes 
argue for flexibility in the compliance 
timeframe for NGS, because this 
compliance flexibility also benefits 
other stakeholders, including the NIA 
users of CAP water. 



Comment: EPA must evaluate 
cumulative economic impact of other 
rulemakings. 



One commenter asserted that the 
BART proposal must take into account 
the context in which the regional haze 
rules are being implemented and 
conduct a cumulative impact analysis of 
all EPA rulemakings. The commenter 
noted that the two remaining copper 
smelters in Arizona are already subject 
to BART for SO2 and they also have to 
make significant capital investments to 
comply with other regulatory programs 
and initiatives such as the revised SO2 
NAAQS. 



Response: EPA disagrees with the 
assertion that we must consider the total 
cost impact of all EPA regulatory 
requirements in a BART analysis. EPA 
recognizes that other facilities, whose 
water and electricity rates may be 
affected by our BART determination for 
NGS, may also be subject to BART for 
their own emissions of visibility- 
impairing pollutants. As a general 
matter, EPA is mindful that facilities 
may be affected by multiple regulatory 
and program activities. We note that 
BART is a case-by-case determination 
that is based on a source-specific 
analysis of five factors, which include 
considerations of the unique 
circumstances of each affected facility, 
as required under the CAA. 



Comment: Impact to the Development 
Fund. 



One commenter stated that the 
increased cost of electricity generation 
associated with SCR would reduce the 
competitiveness of the price of NGS 
power on the wholesale market and 



therefore reduce the revenue that flows 
into the Development Fund. 



Response: As discussed in our 
Proposal Rule and TSD, EPA recognizes 
that any electricity owned by 
Reclamation based on its 24.3 percent 
participation in NGS that is not used by 
CAP is sold and revenues are deposited 
into the Development Fund.73 This fund 
is authorized to pay the delivery portion 
of the cost of CAP water for certain 
Indian tribes and to pay the cost of 
constructing delivery systems to bring 
CAP water to certain Indian tribes.74 
EPA considers the potential economic 
impacts to tribes, including potential 
impacts to the Development Fund, as 
part of BART factor 2 to support the 
appropriateness of flexibility in the 
compliance timeframe for NGS. 



Comment: No basis for public health 
claim. 



One commenter asserted that EPA has 
no basis for claiming that the NOX 
reductions from NGS would lead to a 
public health benefit. The commenter 
noted that EPA establishes NAAQS at 
levels that are protective of public 
health and welfare with an adequate 
margin of safety that accounts for 
sensitive populations such as children 
and the elderly, and that EPA has never 
found that any of the areas around NGS 
fail to attain the NAAQS. The 
commenter asserted that EPA must 
conduct a health risk evaluation that 
follows the four basic steps of the risk 
assessment process: Hazard 
identification, dose-response, exposure 
assessment, and risk characterization. 



Response: EPA agrees that the 
purpose of this rule is to reduce 
visibility impairment caused by 
emissions of NOX from NGS. EPA has 
not conducted a health risk evaluation 
for this rulemaking that attempts to 
characterize or quantify a public health 
benefit. Because NOX is itself a criteria 
pollutant that affects public health and 
is also a precursor to ozone and fine 
particulate matter, which are also 
criteria pollutants that affect public 
health, we consider it reasonable to state 
that other benefits could exist. We also 
note that EPA does not agree that there 
are no health benefits from reductions 
in ozone and fine particulate matter 
below the level of the NAAQS. On the 
contrary, EPA’s practice of quantifying 
these benefits in regulatory impact 
assessments has been strongly 
supported by peer-reviewed science.75 
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Mortality Technical Support Document.’’ Available 
from http://www.epa.gov/ttn/ecas/regdata/Benefits/ 
thresholdstsd.pdf. 



76 See Proposed Rule at 78 FR 8280, 8284 and 
8285 (February 5, 2013). 



77 Id. at 8284. 



78 See, e.g. WRAP PM Source Apportionment 
Technology (PSAT) results, available on WRAP 
Technical Support System, Source Apportionment 
Web page at http://vista.cira.colostate.edu/TSS/
Results/SA.aspx. 



79 Interagency Workgroup On Air Quality 
Modeling (IWAQM) Phase 2 Summary Report And 
Recommendations For Modeling Long Range 
Transport Impacts (EPA–454/R–98–019), EPA 
OAQPS, December 1998, http://www.epa.gov/
scram001/7thconf/calpuff/phase2.pdf. 



D. Comments on Factor 3—Existing 
Controls at NGS 



Comment: EPA failed to consider 
existing controls. 



Based on EPA’s statement in the 
Proposed Rule that the early installation 
of LNB/SOFA would not influence 
EPA’s BART determination and EPA’s 
use of a baseline scenario in the 
visibility modeling that did not include 
LNB/SOFA, the operator of the Kayenta 
Mine concluded that EPA failed to 
consider existing controls. 



Response: EPA disagrees with the 
assertion that we failed to consider 
existing controls. As described in our 
Proposed Rule and consistent with the 
BART Guidelines (directing BART 
determinations to conduct the five- 
factor analysis generally using a 2001– 
2003 baseline) EPA evaluated LNB/
SOFA as a separate control technology 
in our BART analysis, as well as a 
technology that can be used in 
combination with post-combustion 
control technologies (i.e., SNCR and 
SCR).76 We also discussed the voluntary 
installation of LNB/SOFA in 2009–2011 
under Factor 3: Existing Controls at 
NGS.77 



As discussed in section 8.5 of the 
RTC, EPA properly considered baseline 
emissions over the period 2001–2003 in 
our analysis of cost-effectiveness and 
anticipated visibility benefits of 
controls. Therefore, although we did not 
‘‘consider existing controls’’ in the exact 
manner preferred by the commenter, we 
appropriately considered the existence 
of LNB/SOFA in Factor 3 of our BART 
analysis. In addition, the ‘‘better than 
BART’’ framework that we used to 
assess and finalize BART alternatives 
explicitly accounts for the existing LNB/ 
SOFA. 



Comment: EPA should determine 
existing controls to be BART. 



Several commenters noted that NGS 
spent millions of dollars on LNB/SOFA 
to reduce NOX emissions to levels below 
the presumptive NOX emission levels in 
the BART Guidelines. 



One commenter stated that installing 
LNB/SOFA prior to a requirement to do 
so under the RHR or any other CAA 
requirement has resulted in greater total 
NOX emission reductions in the first 
regional haze planning period than 
would be required by the most stringent 
EPA BART determination. 



Response: EPA recognizes that the 
early and voluntary installation of LNB/ 



SOFA on one unit per year in 2009– 
2011 at NGS resulted in significant 
emission reductions from NGS. EPA 
agrees that the early installation of LNB/ 
SOFA on one unit per year was 
voluntary and resulted in significant 
NOX reductions in the first planning 
period for Regional Haze. However, 
based on our five-factor analysis, we 
have determined that SCR+LNB/SOFA 
is also cost-effective and would result in 
significant additional visibility 
improvement at a number of Class I 
areas. We therefore disagree that LNB/ 
SOFA should be determined BART for 
NGS. 



E. Comments on Factor 5—Anticipated 
Visibility Benefits 



Comment: General Comments on 
Visibility. 



Numerous commenters questioned 
the extent to which NGS impacts 
visibility at Class I areas or disputed 
EPA’s analysis that installation of SCR 
at NGS would improve visibility. Many 
commenters asserted that the haze is 
produced from emissions from other 
sources. 



Some commenters stated that the 
wind near and around the Grand 
Canyon blows predominantly west to 
east; thus, emissions from the NGS are 
pushed away from several Class I areas, 
not towards them. 



Response: We are aware of the studies 
cited by commenters purporting to show 
that controls on NGS would yield little 
visibility improvement, and we address 
them in section 7.0 of the RTC. We are 
also aware of work performed by the 
Western Regional Air Partnership 
(WRAP) suggesting that the relative 
contribution of nitrate from point 
sources to visibility impacts is relatively 
small.78 The CAA and RHR require that 
BART be installed on certain old, large 
stationary sources as part of the overall 
approach to improving visibility at Class 
I areas. No control at an individual 
source will be sufficient to meet the goal 
of remedying existing impairment of 
visibility in mandatory class I Federal 
areas which result from manmade air 
pollution, as set out in section 169A of 
the CAA. 



On the issue of wind direction, we 
note that the CALPUFF modeling uses 
three years of hourly meteorological 
input, which is based on meteorological 
modeling as well as observational data 
from stations throughout a large area. 
The input includes wind speed and 
direction, and would include the 



particular wind direction patterns noted 
by the commenter. The more 
sophisticated meteorological treatment 
in CALPUFF enables it to track the 
pollutant plume from NGS, including its 
twists and turns over multiple days. We 
consider this approach to adequately 
account for variability in winds noted 
by the commenter. 



Comment: EPA underestimated 
visibility benefits of SCR. 



One commenter stated that the 
visibility benefits of SCR are greater 
than those modeled by EPA because 
EPA underestimated SCR performance 
and because EPA overestimated the 
potential increase in sulfate emissions 
that may come with the addition of SCR 
controls by assuming an SO2 to SO3 
conversion rate that is too high and 
using an erroneous value for the coal 
sulfur content. The commenter stated 
that its own modeling shows greater 
visibility improvement than 
demonstrated by EPA. 



Response: We disagree that EPA 
underestimated the visibility benefits of 
SCR and we note that the commenter’s 
assertion that the visibility benefits are 
even better would not change our 
proposed determination under Factor 5 
that the anticipated visibility benefits of 
SCR+LNB/SOFA are significant and 
support our proposed BART limit for 
NOX, achievable with SCR+LNB/SOFA. 
Please see the RTC for a detailed 
discussion of EPA’s responses to the 
commenter’s specific assertions. 



Comment: EPA overestimated 
visibility impact of NGS by using 
background ammonia concentrations 
that were too high. 



Several commenters argued that 
EPA’s assumed ammonia background 
concentration of 1 part per billion (ppb), 
the default value recommended by the 
Interagency Workgroup on Air Quality 
Modeling (IWAQM), is unrealistically 
high compared to measured values in 
the area, resulting in artificially high 
model projections of visibility impacts, 
particularly in the winter.79 The 
commenter noted that the use of a 
constant value of 1.0 ppb for 
background ammonia concentration 
fails to account for known variations in 
monthly or seasonal ammonia 
concentration. 



One commenter cited an analysis 
conducted on behalf of SRP by AECOM 
and Dr. Ivar Tombach. The commenter 
stated that the Tombach study 
compared modeled predictions of 
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80 See RTC and references therein. 
81 See e.g., SRP comments Appendix G, 



‘‘Measurements of Ambient Background Ammonia 
on the Colorado Plateau and Visibility Modeling 
Implications’’, Prepared by Salt River Project, 
Contributors: Ivar Tombach and Robert Paine, 
September 2010. Referred to here as ‘‘SRP 
monitoring report’’, or Tombach & Paine 2010. 



82 See RTC and references therein. 



83 SRP monitoring report, or Tombach & Paine 
2010, and SRP comments Appendix C. ‘‘Revised 
BART Analysis for the Navajo Generation Station 
Units 1–3’’ (January 2009) and Appendix I. 
‘‘Visibility Modeling Using Upgraded CALPUFF 
Model’’ (February 2011). 



84 See RTC and references therein. 
85 Id. 
86 See RTC and references therein. 



87 See RTC and references therein. 
88 See RTC and references therein. 



ammonium nitrates using both EPA’s 
and AECOM’s ammonia background 
concentrations to measured ammonia 
values, demonstrating that the EPA’s 
assumptions over-predict actual 
measured values by a factor of 10 or 
more in some cases. 



One commenter noted that when the 
IWAQM guidance was issued 14 years 
ago, CALPUFF did not have the 
capability of accommodating monthly 
ammonia background concentrations as 
it has since been updated to do. The 
commenter asserted that EPA’s reliance 
on a constant value is an outdated 
approach. 



Response: EPA has already 
considered and addressed the same 
arguments and data provided by 
commenters related to background 
ammonia concentrations in other 
rulemakings, including our final rule for 
Four Corners Power Plant.80 As 
summarized briefly below, EPA 
disagrees that our use of the IWAQM 
default background ammonia 
concentration for arid areas of 1 ppb 
was inappropriate. Please see the RTC 
for the full response to this comment. 



We have carefully reviewed the 
comments and concluded that, on 
balance, the evidence does not support 
using lower values for background 
ammonia concentrations, as argued by 
the commenters, in estimating the 
visibility impacts from NGS. Much of 
the existing measured data cited by the 
commenters is from other states and 
may not be representative for evaluating 
visibility impacts from NGS.81 Further, 
existing data sometimes represent 
ammonia alone rather than total 
ammonia and ammonium. Because 
ammonium represents part of the pool 
of ammonia that could be available to 
interact with the SO2 and NOX emitted 
from stationary sources, it should be 
accounted for in the value for 
background ammonia concentrations 
used in the model. In several of the 
research papers cited by commenters, 
the amount of measured ammonium is 
comparable to and at times much greater 
than the amount of ammonia.82 
Measurements made by SRP closer to 
NGS over December 2009 to April 2010, 
which included ammonia and 
ammonium, showed that depending on 
time and location, typical ammonia 
concentrations ranged from 0.2 ppb to 



0.8 ppb and the concentration of total 
ammonia and ammonium ranged from 
0.6 to 1.2 ppb, which is considerably 
higher than the 0.2 ppb winter values 
used in SRP’s modeling.83 Although 
some of the ammonium may not be 
available to interact with pollutants 
from NGS, the sum of ammonia and 
ammonium provides an upper bound 
estimate of background ammonia 
concentrations, and represents a 
conservative estimate for modeling. 



We further note that there are 
measurements of gaseous ammonia 
alone that show concentrations close to 
or greater than the concentration of 1 
ppb, even in winter when ammonia 
concentrations are expected to be 
lowest. Winter measurements, 
representing 3-week averages, ranged 
from 1.1 ppb to 1.8 ppb at a monitor at 
the Farmington Airport in northwestern 
New Mexico.84 Measurements from the 
winters of 2011–2013 from the AMoN 
network ranged from 1.1 to 1.3 ppb for 
Farmington, and 0.7–0.9 ppb for 
Chiricahua, in southeastern Arizona.85 



We further note that there is 
significant variability in the 
concentrations of ammonia measured at 
different times and places. Even the SRP 
monitoring report (Tombach & Paine, 
2010, cited above) describes a 
surprisingly high spatial variability in 
ammonia concentrations. Because of the 
variability and its unknown causes, the 
data collected for SRP did not lead to a 
clear picture of appropriate and 
representative background ammonia 
concentrations to use with CALPUFF. 



Finally, we note that using the 
background ammonia concentrations 
recommended by commenters does not 
change our conclusion under Factor 5 
because CALPUFF modeling of SCR 
shows substantial visibility benefits 
even using the alternative 
assumptions.86 Using a background 
ammonia concentration of 1 ppb 
ammonia, EPA modeled the greatest 
benefit from SCR+LNB/SOFA to be 5.4 
deciviews at Capitol Reef NP, and 
modeled a visibility benefit exceeding 1 
to 2 deciviews at ten additional Class I 
areas. Using the ammonia concentration 
recommended by some commenters 
(ranging from 0.2 ppb in winter to 1.0 
ppb in summer), EPA modeled the 
greatest benefit of SCR to be 2.3 dv, and 
modeled a visibility benefit exceeding 1 



deciview at nine Class I areas, with 
three of these nine areas having a 
benefit of approximately two deciviews. 
Even assuming a lower ammonia 
concentration, the modeling 
demonstrates that the installation of 
SCR+LNB/SOFA at NGS would have a 
significant beneficial impact on 
visibility at a number of Class I areas. 
Our conclusion as to the appropriate 
BART Benchmark for NGS would not 
accordingly change. 



Comment: EPA should have used an 
updated version of CALPUFF. 



Several commenters asserted that EPA 
erred in using CALPUFF version 5.8 in 
its modeling rather than the more recent 
CALPUFF version 6.42, released by 
TRC. One commenter argued that 
CALPUFF version 6.42 predicts lower 
visibility benefits than version 5.8. 



Response: We disagree with the 
commenters that a new CALPUFF 
version should be used for the BART 
determination. We relied on version 5.8 
of CALPUFF because it is the version 
approved by EPA through a public 
notice and comment rulemaking, in 
accordance with the Guideline on Air 
Quality Models (‘‘GAQM’’, 40 CFR part 
51, Appendix W, section 6.2.1.e).87 
CALPUFF version 6.4 is not approved 
by EPA for regulatory purposes, and we 
do not agree that the changes made to 
this most recent version of CALPUFF 
were simple model updates to address 
bugs. A full evaluation of a new model 
such as CALPUFF version 6.4 is needed 
before it should be used for regulatory 
purposes as errors that are not 
immediately apparent can be introduced 
along with new model features. 



Comment: Closure of Mohave Project 
did not improve visibility and shows 
CALPUFF is unreliable. 



One commenter discussed the 
findings of an analysis conducted after 
the closure of the Mohave Power Project 
(MPP) (a 1,580 MW coal-fired power 
plant) to evaluate whether the closure 
had resulted in improved visibility in 
Grand Canyon National Park.88 The 
commenter indicated that although 
CALPUFF version 5.8 modeling 
predicted that the plant had a 
significant impact on visibility in the 
Grand Canyon, this study concluded 
that there was ‘‘virtually no evidence 
that the MPP closure improved visibility 
in the Grand Canyon.’’ The commenter 
asserted that this study raises questions 
about the reliability of CALPUFF. 



Response: We disagree that the 
Terhorst & Berkman (T&B) study cited 
by the commenters raises questions 
about CALPUFF’s reliability. The 
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89 W.H. White, R.J. Farber, W.C. Malm, M. Nuttall, 
M.L. Pitchford, B.A. Schichtel, Comment on ‘‘Effect 
of coal-fired power generation on visibility in a 
nearby national park (Terhorst and Berkman, 
2010)’’, Atmospheric Environment 55 (2012) 173– 
178. doi:10.1016/j.atmosenv.2012.02.076. Also 
available at: http://www.dri.edu/marc- 
pitchford?showall=&start=2. 



90 EPA considered and rejected comments on the 
proposed BART Guidelines that visibility impacts 
should be evaluated relative to current degraded 
visibility conditions and concluded that ‘‘[u]sing 
existing conditions as the baseline for single source 
visibility impact determinations would create the 
following paradox: The dirtier the existing air, the 
less likely it would be that any control is required.’’ 
(70 FR 39104 at 39124, July 6, 2005). 



91 EPA’s Environmental Appeals Board has 
recognized that PSD emission limits must be set to 
allow fluctuations in operations, stating: ‘‘To 
account for these possibilities, a permitting 
authority must be allowed a certain degree of 
discretion to set the emissions limitation at a level 
that does not necessarily reflect the highest possible 
control efficiency, but will allow the permittee to 
achieve compliance consistently.’’ In Re Masonite 
Corporation, 5 E.A.D. 551, 560–61 (1994). 



92 See RTC and references therein. 



93 The response included in this Final Rule is 
abbreviated and excludes the graphs and tables EPA 
generated to support our response. For additional 
detail, please see the RTC. 



conclusion in the T&B study on the 
effect of MPP closure is actually similar 
to that from earlier analyses, which also 
predicted improvements less than the 
human perceptibility threshold of 1 dv. 
A response to the T&B study written by 
White et al., stated that the T&B analysis 
is ‘‘misleadingly presented as 
discrediting previous studies and their 
interpretation by regulators. In reality 
the T&B analysis validates a consensus 
on MPP’s visibility impact that was 
established years before its closure.’’ 89 



White et al., explicitly addressed the 
purported disagreement between the 
T&B methodology and results from 
CALPUFF, pointing out that the 
comparison was flawed in several ways. 
First, the ambient data relied upon by 
T&B are collected only every third day; 
this results in an insufficient number of 
days for a valid statistical comparison to 
the 98th percentile results reported from 
CALPUFF. Another important flaw is 
that when T&B translated visibility 
extinction into deciviews, they used 
recent polluted conditions as the 
background for comparison, whereas the 
BART Guidelines and the CALPUFF 
results use natural conditions as 
background.90 When the T&B results are 
computed using natural background, 
they are substantially larger, and 
generally in agreement with CALPUFF 
results. 



F. Comments on BART Determination 
for NOX 



Comment: BART limit for NGS should 
be 0.04 lb/MMBtu. 



One commenter argued that the final 
BART emission limit should be more 
stringent and no higher than 0.04 lb/
MMBtu. The comment noted that 
permitting authorities have required 
lower NOX limits than 0.055 lb/MMBtu 
in recent BACT determinations based on 
SCR in combination with combustion 
controls. 



Response: EPA disagrees with the 
commenter that the BART Benchmark 
for NGS should be 0.04 lb/MMBtu. We 
note that the commenter has not 
provided any specific information to 



show that NGS could demonstrate 
continuous compliance with an 
emission limit of 0.04 lb/MMBtu. The 
commenter generally argued that SCR 
systems are typically designed to 
achieve 90 percent removal. EPA notes 
that although an SCR system can be 
designed to a specific target, the design 
target is typically not equivalent to the 
actual emission limit.91 EPA proposed a 
limit of 0.055 lb/MMBtu achievable 
with SCR+LNB/SOFA, and using a 
baseline emission rate of 0.35 lb/
MMBtu, this represents a removal 
efficiency of 84 percent.92 However, as 
noted elsewhere in the RTC, the limit of 
0.055 lb/MMBtu, which accommodates 
startup, shutdown, and low-load 
operation, is based on a design target of 
0.03 lb/MMBtu. This represents a design 
target removal efficiency of 91 percent 
for SCR+LNB/SOFA (from a baseline of 
0.35 lb/MMBtu), or 88 percent for SCR 
alone (i.e., from 0.24 lb/MMBtu). 



EPA disagrees with the commenter’s 
assertion that emission limits associated 
with BART must meet BACT or the 
lowest emission rate ever achieved with 
that technology at any coal-fired power 
plant. The BART Guidelines state that: 
‘‘[i]n assessing the capability of the 
control alternative, latitude exists to 
consider special circumstances 
pertinent to the specific source under 
review, or regarding the prior 
application of the control alternative’’, 
(70 FR 39166) and that ‘‘[t]o complete 
the BART process, you must establish 
enforceable emission limits that reflect 
the BART requirements . . .’’ (70 FR 
39172). The five-factor BART analysis 
described in the Guidelines is a case-by- 
case analysis that considers site specific 
factors in assessing the best technology 
for continuous emission controls. After 
a technology is determined as BART, 
the BART Guidelines require 
establishment of an emission limit that 
reflects the BART requirements, but 
does not specify that the emission limit 
must represent the maximum level of 
control achieved by the technology 
selected as BART. For these reasons, 
EPA is not using the lower limit 
recommended by the commenter in 
setting the BART Benchmark. 



Comment: BART limit for NGS should 
be in the range of 0.07–0.08 lb/MMBtu. 



Several commenters asserted that the 
NOX emission limit EPA proposed for 
NGS is unachievable. One commenter 
noted that the averaging period for the 
proposed limit of 0.055 lb/MMBtu 
includes periods when the SCR is 
unable to operate such as startup, 
shutdown, and periods of load-cycling. 
The commenter made the following 
arguments: (1) The S&L analysis 
submitted by the commenter shows that 
the proposed emission limit is 
unachievable on a continuous basis; (2) 
the NOX emissions achieved in other 
SCR retrofit situations do not justify the 
proposed emission limit. 



Response: EPA disagrees with the 
commenter that the limit used in setting 
the BART Benchmark for NGS should 
be higher than our proposed limit of 
0.055 lb/MMBtu, in the range of 0.07 to 
0.08 lb/MMBtu.93 



The S&L report generally argues that 
because the emission limit is 
established based on a 30–BOD average 
basis, the proposed emission limit of 
0.055 lb/MMBtu is not consistently 
achievable at NGS. The S&L analysis is 
based on a design target of 0.03 lb/
MMBtu and suggests an emission limit 
in the range of 0.07–0.08 lb/MMBtu 
would be required to accommodate 
periods of load-cycling operation, 
startups, and shutdowns. S&L is 
recommending a limit that is 2.3 to 2.7 
times higher than the design target, or 
a compliance margin of 133 to 167 
percent. 



The S&L report discusses the 
temperature limitations associated with 
SCR and explains that at temperatures 
below a specific minimum operating 
temperature, a component of the SCR 
system (i.e., ammonia injection) must 
cease to prevent ammonium salt 
formation on the catalyst. S&L asserts 
that a minimum operating temperature 
of 580 °F is typical for retrofit SCR 
control systems installed on coal-fired 
electric generating units with similar 
coal sulfur content and states that this 
temperature corresponds with a gross 
load of approximately 650 MW (650 
gross MW, or MWg). S&L further 
assumes that SRP will likely modify the 
units to increase flue gas temperatures 
at lower operating loads by installing 
one of several options for low load 
temperature control. In their analysis, 
S&L assumes the low load temperature 
control would be achieved with a water- 
side bypass (to allow water to bypass 
the economizer tube bundles during 
low-load operation). The S&L report 
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94 See RTC and references therein. 95 See RTC and references therein. 



96 See, for example, publication from the U.S. 
Geological Survey, figure PQ–4 and Table PQ–1, 
available at http://pubs.usgs.gov/pp/p1625a/
Chapters/PQ.pdf. 



97 Id. 



states ‘‘[b]ased on a preliminary review 
of the available systems, a water-side 
bypass system should be capable of 
increasing the temperature of the bulk 
flue gas by approximately 25 °F to 65 °F 
during low-load operation. For this 
evaluation, a low-load temperature 
control system capable of achieving a 
temperature increase of 65 °F during 
low-load operations was assumed for 
modeling purposes.’’ S&L further 
estimates that this would correspond to 
a minimum gross load of 450 MWg for 
the SCR to operate, or operation at 55 
percent capacity. 



Using the assumption that the SCR 
would not operate at loads below 450 
MWg, S&L used 2012 operations data at 
NGS to estimate emission rates at NGS 
assuming a design target of 0.03 lb/
MMBtu with actual steady-state 
operations achieving 0.04 lb/MMBtu. 
S&L modeled eighteen different 
operating scenarios and identified seven 
scenarios, which included periods of 
low load cycling along with unit startup 
and shutdowns, that resulted in the 
maximum 30–BOD average for each unit 
and facility-wide, that exceeded 0.055 
lb/MMBtu. The highest 30–BOD average 
S&L modeled was 0.077 lb/MMBtu for 
Unit 2, achieved under 3 different 
operating scenarios involving low-load 
cycling. 



SRP and S&L did not provide the 
underlying data used in the S&L 
analysis. Therefore, EPA evaluated the 
S&L report by reviewing emissions data 
from the EPA Air Markets Program Data 
(AMPD) for multiple years, as well as 
emissions data from other facilities that 
were constructed or retrofit with SCR. 
EPA sought to understand 2012 
operations at NGS within the context of 
longer term operational trends at the 
facility, as well as understand the 
minimum operating load assumed by 
S&L for NGS within the context of 
minimum operating loads at other 
facilities with SCR. 



EPA evaluated the reported hourly 
gross load operating data for Units 1–3 
at NGS for the years 2001, 2003, 2010, 
2011, 2012, and 2013.94 Emission data 
from AMPD show that NGS, and in 
particular, Unit 2, spent a higher 
percentage of operating hours at gross 
loads below 450 MWg in 2012 
compared to other years. The 2012 gross 
load profiles for Unit 2 (as well as Units 
1 and 3) are characteristic of load- 
cycling units, with significant periods of 
time below the purported SCR 
minimum operating load of 450 MWg, 
particularly in the spring. Please see the 
RTC for more detail. In 2010, Unit 2 also 
operated for significant periods of time 



at loads below 450 MWg. However, 
these periods in 2010 occurred 
following the major outage on Unit 2 
(following installation of LNB/SOFA on 
that unit). Although Units 1–3 at NGS 
did appear to operate as load-cycling 
units and operated below 450 MWg for 
significant periods of time in 2012, this 
type of operation does not appear to be 
characteristic of typical operation at 
NGS, based on our evaluation of 
previous years, as well as 2013. 



Based on the gross load operating 
profiles for six years, EPA estimated the 
rolling 30–BOD averages for each BOD 
to determine whether the operating 
profiles (which included actual startup, 
shutdown, and load-cycling in each 
year) would result in 30–BOD averages 
that would exceed 0.055 lb/MMBtu. 
Based on our analysis, EPA projected 
the highest 30–BOD average to be 0.079 
lb/MMBtu (Unit 2 in 2010). Using 2012 
data, representative of load-cycling 
operation, EPA projected the highest 
30–BOD average to also occur on Unit 
2 (0.075 lb/MMBtu). Similarly, S&L 
projected the highest 30–BOD average in 
2012 was from Unit 2, at 0.077 lb/
MMBtu. Therefore, although the 
scenarios modeled by S&L and EPA 
were not identical, the highest 30–BOD 
averages projected by EPA and S&L, 
using similar starting assumptions, were 
comparable. Our analysis, of projected 
SCR performance, which included 
emission and operating profiles of 
actual startup and shutdown events, and 
load-cycling in various years, showed 
that Unit 3 was not projected to exceed 
0.055 lb/MMBtu in any of the evaluated 
years, and that there were several years 
within these six selected years that 
Units 1 and 2 would also not exceed 
0.055 lb/MMBtu. 



The analysis of projected 30–BOD 
average emission rates assumes that 
S&L’s value of 450 MWg (or 55 percent 
capacity) for the minimum operating 
load to operate SCR at NGS is correct. 
EPA notes that 450 MWg was a value 
that S&L assumed based on preliminary 
analysis of available low load 
temperature control systems. SRP 
submitted a similar S&L analysis to EPA 
for Units 1 and 3 at Coronado 
Generating Station (CGS).95 Units 1 and 
2 at CGS are 430 MWg Riley-Turbo units 
that typically operate as load-cycling 
units. CGS burns low-sulfur coal from 
the Powder River Basin (PRB coal). With 
the application of low-load temperature 
controls on these units, S&L’s analysis 
suggests that the minimum operation 
load for SCR on Units 1 and 2 at CGS 
would be 138 MWg (or 32 percent 
capacity). This is significantly lower 



than the 55 percent capacity S&L 
assumed for NGS. S&L stated that the 
coal sulfur content will affect the 
minimum operating load for SCR. NGS 
does not burn PRB coal; however, NGS 
does burn low-sulfur coal from the 
Kayenta Mine. AECOM, SRP’s 
consultant for visibility modeling, 
reported the maximum sulfur content of 
the coal as 0.593 percent based on daily 
data for the 2001–2003 period. For 
comparison, various sources reference 
PRB coal as generally low-sulfur coal 
with a sulfur content of less than 1 
percent, or a mean of 0.5 percent.96 In 
contrast, high sulfur coal is typically 
above 3 percent.97 



EPA evaluated emission data of eight 
well-performing units burning PRB coal 
and generated empirical estimates for 
minimum operating loads and capacity 
requirements for SCR operation at those 
facilities. Based on this analysis (see 
RTC for further detail), EPA estimated 
capacity requirements for SCR operation 
that ranged from 35 percent to 46 
percent, with an average value of 40 
percent. Using the average (40 percent) 
and the maximum (46 percent) capacity 
requirement to operate SCR, EPA 
projected that NGS would meet a limit 
of 0.055 lb/MMBtu (on a 30–BOD 
average) for all but 3 cases (i.e., Units 1 
and 2 in 2012, and Unit 2 in 2010) 
under the 46 percent capacity 
requirement. Under the 40 percent 
capacity requirement to run SCR, Units 
1 and 2 in 2012 would remain below 
0.055 lb/MMBtu and for Unit 2 in 2012 
the highest 30–BOD average was 
projected to be exactly 0.055 lb/MMBtu. 
Operation of Unit 2 in 2010 was not 
typical of normal operation. Please see 
RTC for more detail on this analysis. 



The S&L report concludes that even 
with a design target for SCR of 0.03 lb/ 
MMBtu, a limit of 0.07–0.08 lb/MMBtu 
is required to accommodate periods of 
startup, shutdown, and load-cycling 
operation. EPA agrees that load-cycling 
operation appears to be an important 
factor; however, EPA concludes that the 
critical S&L assumption, that the units 
at NGS must operate at approximately 
55 percent capacity in order for the SCR 
to operate, was not sufficiently 
supported and was acknowledged by 
S&L to be an assumption based on a 
preliminary review of available low- 
load temperature control systems. EPA 
also notes that in the S&L revised 2013 
cost analysis, S&L included costs for hot 
water recirculation systems which 
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98 See page 1–2 of the Sargent and Lundy report 
prepared for SRP, dated January 2, 2014, included 
as Appendix U to the SRP comment letter in the 
docket for this rulemaking. 



99 See 77 FR 14604, 14608–14610 (March 12, 
2012) for a detailed discussion of the presumptive 
limits. 



100 See May 2012 Brattle Group document, page 
12 and page 17, in the docket for this rule. 



101 See EPA 2002 Multipollutant Strategies 
document, page 22, in the docket for this rule. 



102 See page 17 of the EarthJustice comment letter, 
in the docket for this rule. 



103 See Final BART FIP for Four Corners Power 
Plant an compliance dates under the BART 
Alternative at 77 FR 51620 at 51648 (August 24, 
2012) and Final Regional Haze FIP for Arizona 
(phase 1) at 77 FR 72512 at 72578 (December 5, 
2012). 



104 See section 169A of the CAA (sections 
169A(b)(2)(A) and (g)(4)). 



‘‘maintains SCR in operation at all plant 
operating loads’’ (emphasis added).98 



In summary, EPA is finalizing a BART 
Benchmark based on an emission limit 
for NGS of 0.055 lb/MMBtu on a rolling 
30–BOD basis. In determining the 
achievability of this limit, EPA has 
conducted an analysis that considers 
actual periods of startup, shutdown, and 
low-load cycling. Based on the 
understanding that S&L would design 
the SCR system at NGS to a design target 
of 0.03 lb/MMBtu, the BART limit of 
0.055 lb/MMBtu represents an adequate 
compliance margin to accommodate 
periods of startup, shutdown, and load- 
cycling operation. 



Comment: Presumptive Limit for NOX. 
Several commenters noted that with 



existing LNB/SOFA controls, NGS emits 
NOX at rates below the presumptive 
limit of 0.28 lb/MMBtu established by 
the EPA in the BART Guidelines. A 
commenter stated that to properly 
justify departure from the presumptive 
BART limit, EPA must evaluate the 
impacts of the presumptive BART limit 
in its five-factor analysis. 



Response: EPA disagrees with the 
comment that installation of LNB/SOFA 
at NGS should satisfy BART simply 
because it meets the presumptive limit 
for NOX of 0.28 lb/MMBtu in the BART 
Guidelines for tangential-fired boilers 
burning bituminous coal. Presumptive 
BART limits, and the corresponding 
technology upon which those limits are 
based, do not preclude states or EPA 
from setting limits that differ from those 
presumptions based on case-specific 
consideration of the relevant BART 
factors. The presumptive limits 
generally represent a minimum level of 
control for BART for various types of 
power plants, based on EPA’s 
assessment of the typical costs of 
controls and likely visibility benefits.99 
EPA further disagrees with the assertion 
that we did not evaluate the impacts of 
the presumptive BART limit in our five- 
factor analysis. The presumptive BART 
limit of 0.28 lb/MMBtu is based on the 
installation and operation of modern 
combustion controls. EPA evaluated 
LNB/SOFA (at a limit of 0.24 lb/MMBtu, 
which is each unit’s existing permitted 
NOX limit for operation with LNB/
SOFA) in the five-factor analysis on 
which our proposed rule was based. 
Please see our RTC for a detailed 
discussion. 



Comment: Install SCR within 3.5 
years. 



One commenter stated that the CAA 
requirement for BART to be installed 
‘‘as expeditiously as practicable’’ 
requires installation and full 
implementation of SCR on all three 
units at NGS within 3.5 years rather 
than five years. The commenter stated 
that EPA provided no site-specific 
factors at NGS that would require a 
longer-than-average installation time for 
SCR (particularly in light of the fact that 
it appears contractors in the region will 
not be overwhelmed). 



Response: EPA disagrees with the 
commenter that a 3.5-year compliance 
deadline for the installation of SCR 
would be practicable for NGS. EPA 
agrees that there are numerous sources 
of information, including EPA’s 
response to comments on its BART 
determination for SJGS, to suggest that 
on average, the time required to design 
and construct an SCR system can range 
from 37 to 43 months. The commenter 
also cites EPA documents suggesting 
that it generally takes 21 months to 
design, install, and test one SCR unit, 
and 35 months for SCR installation at 
power plants with multiple SCR units, 
and another publication that suggests 
that SCR can be installed in less than 
five years (i.e., document from The 
Brattle Group). Our RTC contains a 
detailed discussion of our conclusion 
that the Brattle Group estimate of 47 
months (nearly 4 years) applies to one 
unit, not multiple units at one 
facility.100 



In addition, although EPA cited one 
facility where the retrofit of seven units 
required 35 months, EPA also stated 
‘‘ideally, longer than 35 months would 
allow for all the retrofits to occur over 
a period of several years so that facility 
owners can properly plan outages and 
suppliers can properly plan for resource 
availability.’’ 101 



The commenter also states that ‘‘it 
appears contractors in the region will 
not be overwhelmed’’ to justify why 
installation time for SCR should not be 
longer than average.102 We note that 
‘‘installation time’’ is one part of 
compliance, and that EPA must also 
consider time for design, procurement, 
and permitting. We also note that the 
commenter did not provide any support 
for its statement that contractors in the 
region will not be overwhelmed. We 
note that several EGUs in the southwest 
have compliance dates for the 



installation of SCR around 2018.103 
Therefore, EPA anticipates that leading 
up to 2018, numerous coal-fired EGUs 
in the region will be retrofited with 
post-combustion controls. 



In taking action to finalize a BART 
Benchmark, EPA is retaining the five 
year compliance period as proposed. 
Because BART compliance at NGS 
involves the design, procurement, and 
installation of SCR on three units and 
upcoming ownership changes at NGS as 
discussed in our proposed rule, EPA is 
determining that a five-year BART 
compliance timeframe at NGS is as 
expeditious as practicable. This is 
within the range cited by the 
commenters and the facility operator 
(i.e., average of 21 to 47 months per 
unit, or 35 months to 67 months for 
multiple units at one facility) and is 
consistent with the CAA which requires 
BART compliance as expeditiously as 
practicable but no later than five years 
following the effective date of the final 
rule.104 



G. Comments on BART for PM 



Comment: Support/opposition for 
finding not to establish PM BART. 



Several commenters supported EPA’s 
statement in the Proposed Rule that 
‘‘[b]ecause emissions of PM are well 
controlled at NGS through federally 
enforceable limits, EPA is not proposing 
that it is ‘‘necessary or appropriate’’ 
under the TAR to determine BART for 
PM emissions at NGS.’’ 



Some commenters noted that 
implementation of the Mercury and Air 
Toxics Standards (MATS) in the near 
future will establish an additional 
federally enforceable limit for PM of 
0.03 lb/MMBtu. The commenters added 
that the BART Guidelines provide that 
one can generally rely on MACT 
standards for purposes of BART. 



In contrast, two commenters asserted 
that EPA was incorrect to determine that 
it need not evaluate BART for control of 
PM at NGS. The commenter asserts that 
the existing PM limit of 0.06 lb/MMBtu 
was not based on a BART analysis and 
does not reflect a well-controlled PM 
emission rate for a coal-fired EGU. 



One commenter asserted that the 
electrostatic precipitators (ESPs) at NGS 
do not represent the best system of 
control for PM. The commenter believes 
that EPA’s determination is inconsistent 
with recent BART and BACT 
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105 78 FR 8279 (February 5, 2013). 



106 EPA initially codified the requirements for 
NGS to meet an SO2 emission limit in an existing 
FIP for the State of Arizona. See 40 CFR 52.145. 
After promulgation of the TAR, EPA moved the 
NGS SO2 FIP to 40 CFR 49.5513 



107 See 40 CFR 51.308(e)(2); CAWCD v. EPA, 990 
F.2d 1531 (9th Cir. 1993); CEED v. EPA, 398 F.3d 
653 (D.C. Cir. 2005); UARG v. EPA, 471 F.3d 1333 
(D.C. Cir. 2006). 



108 See CAA section 169A(1)(a). 
109 See 79 FR 12944, 12950 (March 7, 2014). 



‘‘While it is true that the Regional Haze Rule and 
BART Guidelines do not contemplate unit 
retirements as a potential BART option, neither rule 
prohibits states or EPA from considering a 
shutdown as part of a BART determination if the 
strategy is proposed by the owner of a BART- 
eligible source.’’ 



determinations for coal-fired utility 
boilers that set emissions limits for PM 
of 0.015 lb/MMBtu or lower based on 
the use of fabric filter baghouses. The 
commenter concluded that EPA should 
revise its determination and complete a 
BART analysis for PM that includes 
evaluation of fabric filter baghouses. 



Response: EPA agrees with the 
comment that it is not necessary or 
appropriate to require BART for PM 
emissions from NGS at this time. As we 
stated in our proposed rule: ‘‘Emissions 
of PM and SO2 are controlled by hot- 
side electrostatic precipitators (HS– 
ESPs) and wet scrubbers, 
respectively.’’ 105 Because NGS will be 
required to comply with the PM 
emissions limits in the MATS rule, EPA 
continues to find that it is not necessary 
or appropriate at this time to promulgate 
a BART emission limit for PM from 
NGS. EPA is not determining that the 
existing PM emission limit for NGS is 
BART. Instead, it is EPA’s position that 
it is not necessary or appropriate under 
our discretionary authority under the 
TAR, promulgated at 40 CFR 49.11, to 
conduct a BART determination for PM 
emissions because they are currently 
well-controlled and will be further 
reduced by compliance with the 0.03 lb/ 
MMBtu emission limit in the MATS 
rule. 



One commenter asserted that EPA 
should require fabric filter baghouses as 
BART for PM. EPA cannot agree or 
disagree that baghouses would be 
required as BART for PM because, as 
described above, we have determined 
that it is not necessary or appropriate at 
this time to conduct a BART 
determination for PM at NGS. 



H. Comments on BART for SO2 



Comment: Support for finding that 
Reasonable Progress is met for SO2. 



Several commenters noted that EPA 
recognized in the Proposed Rule that the 
emission limits EPA established for SO2 
in 1991 were determined to achieve 
greater reasonable progress than would 
BART. Several commenters agreed that 
no additional emission limits or 
controls should be required as a result 
of BART for SO2 emissions. One 
commenter noted that the existing SO2 
limit at NGS is more stringent than the 
BART Guidelines’ presumptive SO2 
limit. 



Response: EPA agrees with these 
comments. As EPA stated in our 
proposal in February 2013, the SO2 
emissions limit established in EPA’s 
1991 SO2 FIP was determined to be 
better than BART under the visibility 
regulations addressing reasonably 



attributable visibility impairment. 
Specifically, EPA determined that 
promulgating a SO2 emission limit of 
0.10 lb/MMBtu on an annual average 
basis would result in greater cumulative 
SO2 emissions reductions and visibility 
improvement over time than would the 
SO2 BART limit that EPA had proposed 
for NGS. NGS installed a wet flue gas 
desulfurization system to reduce SO2 
emissions on each of its boilers in 1997– 
1999.106 



I. Comments on EPA’s BART Alternative 



Comment: Support for EPA’s 
authority for ‘‘better than BART.’’ 



Several commenters discussed and 
supported EPA’s policy and legal 
rationale for its discretion to approve 
‘‘better than BART’’ alternatives and to 
provide an extended period for 
implementation of such an alternative at 
NGS. One commenter also opined that 
the 5-year compliance period for BART 
that is defined in section 169A(g)(4) of 
the CAA applies by its terms only to: (1) 
SIPs, by providing that the BART 
compliance date shall be no later than 
‘‘five years after the date of approval of 
a plan revision under this section’’; and 
(2) FIPs promulgated under CAA section 
110(c), by providing that the BART 
compliance date under any such FIP 
shall be no later than ‘‘five years after 
. . . the date of promulgation of such 
a plan revision in the case of action by 
the Administrator under section 
110(c).’’ The commenter concluded that 
because the FIP for NGS is not 
promulgated under section 110(c) of the 
CAA, the 5-year timeframe for BART 
does not apply to NGS. 



Response: EPA agrees with the 
comment in support of our action to 
find that the TWG Alternative meets the 
framework established in our Proposed 
Rule. EPA agrees that we have the legal 
authority under the CAA and RHR to 
implement a ‘‘better than BART’’ 
alternative.107 EPA agrees that we have 
the authority under the CAA and the 
TAR to extend the compliance date that 
will apply to the ‘‘better than BART’’ 
alternative pursuant to CAA Section 
301(d)(4) and 40 CFR 49.11(a), as 
discussed in detail below. 



We also note that regardless of 
whether the commenter is correct that 
the CAA does not require compliance 
with the BART requirements within five 



years for sources subject to a FIP in 
Indian country, we consider five years 
to be a reasonable timeframe for the 
installation and operation of SCR at 
NGS. To the extent the commenter is 
correct that the timing provisions of 
section 169A(g)(4) are outside the scope 
of EPA’s action to implement a FIP in 
Indian country under section 301 and 
the TAR, this further supports EPA’s 
determination that extending the 
compliance deadline beyond 2018 for a 
BART alternative at NGS is appropriate. 



EPA also agrees with the comment 
that approving the TWG Alternative for 
NGS will not compromise the ultimate 
goal of the RHR based on progress 
toward eliminating human-caused 
visibility impairment in Class I areas by 
2064.108 The TWG Agreement provides 
that NGS will cease conventional coal- 
fired generation in 2044. Because the 
TWG Agreement included this 
provision, we are including a provision 
in the Final Rule that requires the 
operator of NGS to cease conventional 
coal-fired generation by December 22, 
2044.109 The TWG Agreement further 
states that the Navajo Nation may elect 
to operate NGS after December 22, 2044 
consistent with EPA approval. EPA is 
not including this provision in the 
regulatory requirements at 
§ 49.5513(j)(3)(iii); however, EPA 
expects that NGS would be substantially 
modified if the Navajo Nation were to 
elect to continue operation of the 
facility after NGS ceases conventional 
coal-fired generation in 2044, and that 
NGS would then need to meet all 
applicable regulatory and permitting 
requirements in existence at that time. 
In addition, any power generating units 
that may be built to replace NGS would 
also be subject to environmental review 
and air permitting requirements. 



Comment: General opposition to 
EPA’s ‘‘better than BART’’ 
determinations. 



One commenter stated that EPA may 
approve an alternative to BART only 
under certain limited circumstances, 
with the fundamental legal requirement 
being a demonstration that the 
alternative will ‘‘achieve greater 
reasonable progress toward natural 
visibility conditions’’ as supported by 
the clear weight of evidence. The 
commenter indicated that there are two 
ways EPA can make such a 
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110 In providing states with the flexibility to adopt 
alternative measures in lieu of BART, EPA assumed 
that under the BART alternative provisions, states 
would most likely adopt a trading program rather 
source specific BART controls. See, e.g., 40 CFR 
308(e) (a regional haze SIP must contain BART 
limits unless the State demonstrates that ‘‘an 
emissions trading program or other alternative will 



achieve greater reasonable progress. . .’’). The 
geographic distribution of emissions under a 
trading program is unlikely to be similar to that 
under source-specific BART. In contrast, the 
geographic distribution of emissions under a ‘‘better 
than BART’’ alternative that applies only to the 
BART source in question would be similar. 



111 70 FR 39136. 
112 Although the commenter argues that visibility 



modeling is required to demonstrate that the TWG 
Alternative makes greater reasonable progress, the 
commenter notes only in passing the second test set 
out in the regulations at 40 CFR 51.308(e)(3) 
governing situations where BART and a BART 
alternative will result in dissimilar distributions of 
emissions. In such situations, greater reasonable 
progress may be shown if visibility modeling shows 
that (i) visibility does not decline in any Class I 
area, and (ii) there is an overall improvement in 
visibility by comparing the average differences 
between BART and the alternative over all affected 
Class I areas. Even absent visibility modeling, it 
seems clear that the TWG Alternative, which 
requires NGS to reduce emissions from current 
levels, will not cause visibility to decline in any 
Class I area. Visibility modeling done by EPA in 
response to comments regarding the limited 
benefits of SO2 and PM reductions suggests that the 
TWG Alternative also passes the second half of this 
test. As explained in the RTC, EPA modeled the 
visibility impacts of TWG Alternatives A1, A2, and 
A3 (the operating scenarios that include reductions 
in alternative pollutants). See RTC for further 
discussion. This modeling shows that the 
cumulative visibility benefits of the TWG 



Alternative outweigh those associated with BART. 
Although we have not modeled the visibility 
impacts of Alternative B, compliance with the 
2009–2044 and 2009–2029 NOX Caps will require 
NGS to achieve emission reductions similar to those 
required under Alternative A1 because the 2009– 
2029 NOX Cap is based on emissions that would be 
expected to occur under Alternative A1 (closure of 
one unit in 2019) and the 2009–2044 NOX Cap 
applies to all alternatives under the TWG 
Alternative. 



113 40 CFR 51.308(e)(2)(iii). 
114 78 FR 8288. 



demonstration: (1) Showing that the 
distribution of emissions is substantially 
similar under BART and the alternative 
measure, and that the alternative 
measure provides greater emissions 
reductions; or (2) performing modeling 
to demonstrate that visibility does not 
decline in any affected Class I area and 
there is an overall improvement in 
visibility. The commenter stated that the 
EPA may not use the first prong of the 
above test because the TWG Alternative 
distributes emissions over time 
differently than BART. Because the 
TWG Alternative also results in 
reductions of SO2 and PM, the 
commenter states that the pollutants 
reduced are also distributed differently. 
The commenter added that a BART 
alternative must ensure that all 
necessary emission reductions occur in 
the first planning period, which ends in 
2018, and that any emission reductions 
resulting from the alternative measure 
must be surplus to reductions required 
under other provisions of the CAA. 



Response: EPA disagrees with the 
commenter’s statement that the TWG 
Alternative fails to demonstrate that it 
will ‘‘achieve greater reasonable 
progress toward natural visibility 
conditions.’’ As explained below, we 
disagree with the various comments 
underlying the argument that our 
framework for analyzing the TWG 
Alternative is flawed. 



EPA appropriately focused on a 
comparison of the emissions reductions 
from BART and the TWG Alternative, 
rather than using visibility modeling to 
compare the two approaches. As the 
commenter noted, EPA’s regulations 
provide a specific two-pronged test that 
may be used to demonstrate that a 
BART alternative achieves greater 
reasonable progress. In this rulemaking, 
EPA has applied the first prong of that 
test to demonstrate that the TWG 
Alternative provides for greater 
reasonable progress. The first prong of 
the test, set out in 40 CFR 51.308(e), 
states that if the distribution of 
emissions is not substantially different 
under BART and the alternative, and 
‘‘the alternative measure results in 
greater emission reductions,’’ the 
alternative may be deemed to achieve 
greater reasonable progress. Because 
both BART and the TWG Alternative 
apply to the same source the geographic 
distribution of emissions is similar.110 



EPA therefore applied this test to 
determine whether the TWG Alternative 
provided for greater reasonable progress, 
taking into account total NOX emissions 
over the 2009 to 2044 period from both 
BART and the TWG Alternative. 



The commenter argues, however, that 
the emissions must be temporally 
similar in order for this test to apply. 
When EPA added § 51.308(e)(3) to the 
regional haze regulations in 2005, 
however, we made clear that EPA 
intended this test to apply where the 
geographic distribution of emissions 
between the BART and an alternative 
were similar.111 This approach is 
reasonable, as visibility modeling is not 
needed to demonstrate that a greater 
reduction in emissions from a source 
will result in greater visibility benefits 
than a lesser reduction in emissions 
from the same source. Accordingly, to 
the extent that the regulations are not 
clear that the test applies where the 
geographic distribution of emissions is 
similar, our interpretation is a 
reasonable one. In concluding that this 
test is the appropriate one to apply, EPA 
is not ignoring the commenter’s 
argument that the TWG Alternative 
distributes emissions over time very 
differently than would BART, and that 
in the near term, visibility would 
improve more rapidly if EPA were to 
require the installation of BART 
controls sooner. It is not necessary to 
model the visibility impacts of the TWG 
Alternative and BART, however, to 
reach that conclusion.112 



EPA is accordingly determining that 
the provisions for retiring capacity and 
installing SCR under the TWG 
Alternative achieve a similar geographic 
distribution of emissions and that the 
appropriate test to apply is whether the 
alternative provides for greater 
emissions reductions than BART. In 
applying that test, EPA considers it 
reasonable to consider the cumulative 
emissions under BART and the BART 
alternative, rather than to simply 
compare annual emissions in some 
future year under the two scenarios. 
This approach provides a reasonable 
mechanism to give credit to NGS for its 
early reduction in NOX emissions from 
the installation of combustion controls. 



The commenter also objects to EPA’s 
decision to approve a BART alternative 
that will not be fully implemented by 
2018. EPA agrees that the regional haze 
rule requires BART alternatives to be 
fully implemented by states by 2018, the 
end of the first planning period for 
states that were required to submit 
regional haze plans.113 As noted in the 
Proposed Rule, given the deadline for 
the submittal of regional haze SIPs, 
EPA’s regulations accordingly built in 
an additional five years beyond the 
BART compliance date for the 
implementation of BART 
alternatives.114 



We note that in this action, although 
the TWG Alternative will not be fully 
implemented until 2044, NOX emissions 
from NGS have already declined from 
historical levels, and significant 
additional declines in emissions are 
expected in 2019 and again in 2030. 
Nonetheless, we acknowledge that we 
are looking forward to 2044 for full 
implementation of the TWG alternative, 
well beyond the 2018 date in the RHR. 
We explained the basis for our proposed 
decision to set the compliance period 
for the TWG Alternative in the 
Supplemental Proposal. EPA’s 
reasoning on this issue is grounded in 
CAA section 301 and the TAR. The TAR 
generally exempted Tribes from the 
CAA submittal deadlines that applied to 
States. EPA interprets the requirement 
in 40 CFR 51.308(e)(2)(iii) to constitute 
a reasonably severable RHR submittal 
deadline that applies to States but not 
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115 See 78 FR 8288, column 1, describing our 
proposed BART determination. See also 78 FR 
8289, section titled ‘‘Legal Rationale for Extending 
Compliance Schedule for Alternative Measures for 
NGS.’’ 



116 See page 22 of the EarthJustice comment letter 
dated January 3, 2014 (document 0367 in the docket 
for this rule). 



117 See document number 0372 in the docket for 
this rule. 



118 Id. page 21. 



119 See Proposed Rule at 78 FR 8289 (February 5, 
2013). 



120 See RTC and references therein. In 2011, NGS 
emitted 19,900 tons of NOX, in 2012, NGS emitted 
nearly 16,500 tons of NOX and in 2013, nearly 
17,500 tons of NOX. 



to Tribes. If the alternative measure is 
promulgated by the State, it must 
‘‘submit[s] an implementation plan 
containing the following plan elements 
and include[s] documentation for all 
required analyses: . . . (iii) A 
requirement that all necessary emission 
reductions take place during the period 
of the first long-term strategy for 
regional haze.’’ Therefore, it is a 
required ‘‘plan element’’ for a State-only 
required implementation plan 
submittal. See 40 CFR 51.308(b)(3) 
(requirements for States to submit long- 
term strategies). Because it is not 
mandatory for the Tribe to submit a 
long-term strategy, there is no 
mandatory requirement for the Tribe to 
ensure that all emissions reductions 
from a better than BART alternative 
occur within some deadline. 



This result is equitable as well as 
reasonable. States were required to 
submit SIPs in 2007, allowing 11 years 
for a ‘‘better than BART’’ alternative to 
be achieved in 2018. Because this is a 
FIP for a source in Indian country, and 
we are only now implementing the 
requirement in 2014, it is equitable to 
extend the compliance time as well. 
Please see the RTC for a more detailed 
discussion. 



In summary, EPA is determining that 
the TWG Alternative is ‘‘better than 
BART’’ based on achieving greater NOX 
emissions reductions over a similar 
geographic distribution, within the date 
of the goal specified in the RHR of 
achieving natural conditions in 2064. 
Given the requirement to cease 
conventional coal-fired generation at 
NGS in 2044, and with cumulative 
emissions over 2009 to 2044 being less 
than the BART Benchmark, the TWG 
Alternative satisfies the requirements of 
the RHR with respect to NOX BART as 
applied to Navajo Nation based on the 
TAR. 



Comment: EPA overestimated the 
BART Benchmark. 



Aside from its assertions that an 
approach using a BART Benchmark 
based on total emissions is not lawful 
under the CAA, one commenter (an 
organization representing itself and 
several other non-governmental 
organizations) stated that EPA’s 
assumptions in calculating a numerical 
value for the BART Benchmark 
included errors and improper credits. 
Specifically, the commenter asserted 
that: (1) EPA’s credit for the early 
installation of LNB/SOFA runs counter 
to the Regional Haze Rule, EPA’s 
longstanding policies, and EPA’s 
specific statements regarding the haze 
determination for NGS, (2) EPA’s 
proposal to delay BART due to the LNB/ 
SOFA credit creates a dangerous 



precedent that threatens to significantly 
undermine the regional haze program, 
(3) EPA made a number of errors in its 
calculations that all have the effect of 
artificially inflating the BART 
Benchmark. The specific errors 
purported by the commenter are 
outlined in more detail in the RTC. The 
commenter asserts that in total, 
assuming a final rule by July 1, 2014, 
their recommended revisions to the 
BART Benchmark would reduce the 
estimated emissions under BART during 
EPA’s chosen timeframe (2009–2044) by 
nearly 100,000 tons, a reduction of 
approximately 26 percent. The 
commenter asserted that if EPA persists 
in using the emission cap framework, 
EPA must correct the NOX cap to 
prevent alternatives from being 
compared to an artificially inflated 
estimate of total NOX emissions. 



Response: EPA disagrees with the 
assertion that we are delaying BART. As 
stated elsewhere in the RTC, as well as 
in our Proposed Rule and Supplemental 
Proposal, EPA did not propose to ‘‘delay 
BART.’’ EPA proposed to provide 
additional flexibility in the compliance 
timeframe for alternatives to BART.115 



The commenter alleges that ‘‘EPA’s 
claimed reliance on ‘‘early’’ LNB/SOFA 
as an excuse to avoid or delay what is 
legally required is misplaced and 
without foundation in the facts or 
law.’’ 116 The commenter cites three 
sources to support its assertion that the 
LNB/SOFA credit runs counter to the 
RHR and EPA’s long-standing policies: 
(1) Page 18 of a report written by 
Victoria Stamper (Stamper Report), 
which was commissioned by the 
commenter and submitted as part of its 
comments,117 (2) page 35728 of the July 
1, 1999 Regional Haze Rule, and (3) 
section IV.D.4.d of the BART 
Guidelines.118 EPA disagrees with these 
assertions. 



First, the commenter’s use of 
quotation marks around the word 
‘‘early’’ implies that the LNB/SOFA 
modifications were not, as a factual 
matter, installed early. However, EPA 
notes that in 2008, when the operator of 
NGS began discussions with EPA 
regarding the permitting requirements 
associated with the significant increase 
in carbon monoxide (CO) emissions that 



would result from the installation of 
LNB/SOFA, EPA had already begun our 
process for evaluating BART for NGS, 
but had not yet proposed a BART 
determination or put forth our ANPR. 
Therefore, no requirement existed that 
mandated the installation of LNB/SOFA 
at NGS. In addition, the operator of NGS 
was aware that a BART determination, 
that would likely involve but may not 
be limited to LNB/SOFA, was 
forthcoming. As noted in our Proposed 
Rule, the operator of NGS could have 
waited until the compliance date for 
BART to initiate any reductions in NOX 
emissions; however, the operator 
elected in 2008 to seek the necessary 
permit to install LNB/SOFA on one unit 
per year over 2009–2011.119 Thus, 
because the LNB/SOFA modifications 
were made in 2009–2011, NOX 
emissions from NGS declined from a 
high of over 35,000 tons in 2002 to less 
than 20,000 tons after 2011.120 Although 
some of the decline in total NOX 
emissions can be attributed to a 
decrease in capacity utilization (i.e., 
decline in heat input of approximately 
13 percent when comparing 2002 to 
2013), the dominant contributor to the 
decline in NOX emissions from NGS 
was from the installation of LNB/SOFA 
over 2009–2011. EPA considers these 
emission reductions to be real 
reductions that were not required (i.e., 
voluntary and surplus) and were 
achieved in advance of any actual 
requirement to reduce emissions (i.e., 
early). 



In addition, each of the three citations 
provided by the commenter does not 
support its assertions that our proposal 
to credit NGS for the early installation 
of LNB/SOFA runs counter to the 
Regional Haze Rule or EPA’s long- 
standing policies. These three citations 
merely address the appropriate baseline 
period to use in the five-factor BART 
analysis. Page 18 of the Stamper Report 
supports our use of 2001–2003 as the 
baseline period for our BART 
determination for NGS and cites to 64 
FR 35728 of the July 1, 1999 Regional 
Haze Rule that discusses EPA’s 
determination that the most appropriate 
baseline period would be over the 2001 
to 2004 timeframe. The baseline period 
is used for evaluating the costs and 
visibility benefits of controls. The 
Stamper Report also cites Section 
IV.D.4.d of the BART Guidelines at 40 
CFR Part 51 Appendix Y, that states 
baseline emissions should generally 
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121 See 78 FR 8284 (February 5, 2013). 
122 We note that in State of North Dakota v. EPA, 



the U.S. Court of Appeals for the Eighth Circuit 
vacated and remanded EPA’s promulgation of a FIP 
for Coal Creek Station because EPA did not 
consider the existing pollution control technologies 
in use at Coal Creek Station that were voluntarily 
installed after the baseline period. This document 
is included in the docket for this rule. 



123 See 78 FR 62511 (October 22, 2013). 
124 See 77 FR 51620 (August 24, 2012). 



represent a realistic depiction of 
anticipated emissions for the source 
based on actual emissions from a 
baseline period. 



The commenter also cited the 
discussion in our Proposed Rule under 
Factor 3, where we described, in 2008, 
how the early installation of LNB/SOFA 
would not prejudice the implementation 
of more effective controls for BART. As 
stated previously, we did not use the 
LNB/SOFA credit to justify a less 
stringent determination of BART for 
NGS. The commenter characterizes the 
credit as a shift in course from the 
agreements and understandings 
established in 2008 during the PSD 
permit process for the installation of 
LNB/SOFA. EPA disagrees. As stated in 
our Proposed Rule, citing the Ambient 
Air Quality Impact Report from the 2008 
Proposed PSD Permit, EPA stated that 
the early installation of LNB/SOFA 
systems would not affect the baselines 
for cost or visibility improvements, and 
therefore will not influence EPA’s 
determination of the NOX reductions 
required for BART.121 EPA’s BART 
analysis for NGS was consistent with 
this statement. As previously noted, 
EPA used the 2001–2003 period as the 
baseline for determining cost- 
effectiveness and visibility benefits of 
controls, and determined, based on our 
analysis of all five factors, that 
SCR+LNB/SOFA is an appropriate 
BART Benchmark for NGS. 



The commenter relies on EPA’s 
statements about the appropriate 
baseline period to support an assertion 
that in a BART analysis, EPA should not 
give consideration or credit for controls 
installed after the baseline period. As 
stated in section 5.0 of the RTC (section 
5.0), although we appropriately 
acknowledged the installation of LNB/
SOFA after the baseline period at NGS 
under Factor 3 (existing controls at the 
facility), our analysis of cost- 
effectiveness and anticipated visibility 
benefits appropriately compared 
SCR+LNB/SOFA against the 2001–2003 
baseline period.122 



EPA’s proposed credit for early 
installation of LNB/SOFA was not 
associated with our five-factor analysis 
or BART determination for NGS. Rather, 
EPA discussed the LNB/SOFA credit in 
our framework for evaluating 
alternatives to BART. Specifically, in 



discussing our framework for BART 
Alternatives, EPA calculated the 
cumulative NOX reductions achieved 
early because the operator of NGS 
elected to install LNB/SOFA on one unit 
per year over 2009–2011, instead of 
waiting for the compliance period for 
BART. In our Proposed Rule and 
Supplemental Proposal we used this 
value, the LNB/SOFA credit, when 
comparing BART Alternatives to BART. 
As discussed elsewhere in the RTC, 
EPA’s proposal to allow BART 
Alternatives to take credit for the early 
installation of LNB/SOFA at NGS is a 
reasonable use of our discretion under 
the TAR.123 



EPA disagrees with the assertion that 
this credit creates a dangerous 
precedent that threatens to significantly 
undermine the regional haze program. 
EPA notes that part of our rationale for 
the better than BART framework for 
NGS (including the credit for the early 
installation of LNB/SOFA and the 
adjusted compliance timeframe for 
BART Alternatives) was the potential 
impacts to numerous tribes that rely on 
NGS and/or CAP, as well as EPA’s 
regulations specifying that SIP submittal 
deadlines that apply to states do not 
apply to Tribes (or to EPA when 
implementing FIPs in Indian country). 
Further, EPA notes that the relationship 
between NGS and CAP is unique, the 
only other BART-eligible source in 
Indian country is the Four Corners 
Power Plant, and EPA has already 
completed the BART determination and 
FIP for this facility.124 



EPA also disagrees with the assertion 
that we overestimated the BART 
Benchmark and NOX Cap. The 
commenter argues that SCR can meet a 
lower emission limit than proposed by 
EPA and that EPA should have set a 
compliance date within 3.5 years. As 
discussed in Section 8.1 of the RTC, 
EPA disagrees that the BART 
Benchmark should be based on an 
emission limit of 0.040 lb/MMBtu and 
that compliance should be required in 
3.5 years. EPA is finalizing a BART 
Benchmark based on our determination 
requiring NGS to meet a limit of 0.055 
lb/MMBtu within five years of the 
effective date of the Final Rule. 
Therefore, EPA is not revising the BART 
Benchmark or NOX Cap to assume a 
limit of 0.040 lb/MMBtu or a shorter 
compliance time for BART. 



In addition, the commenter 
recommends that EPA use average heat 
input over the baseline period (i.e., over 
2001–2003) rather than the average over 
the pre-LNB/SOFA time period (i.e., 



average over 2001–2008) to calculate 
future emissions. The commenter notes 
that our calculations for cost- 
effectiveness use baseline heat input 
over 2001–2003 to calculate pre- and 
post-control emissions (approximately 
5,264 tons per year). The commenter 
asserts that this inconsistency is 
arbitrary. The commenter correctly 
notes that EPA used the average heat 
input over 2001–2008 (the pre-LNB/
SOFA time period) to estimate 
emissions over 2009–2019 that would 
have occurred if the operator of NGS 
had not installed LNB/SOFA early, and 
emissions over 2019 to 2044 under 
BART (5,345 tons per year). The average 
heat input over the baseline period of 
2001–2003 was 191,505,266 MMBtu, 
while the average heat input over 2001– 
2008 was 194,373,910 MMBtu. This is a 
difference of about 1.5 percent. EPA 
agrees that use of the same 2001–2003 
baseline heat input value for estimating 
pre- and post-control emission rates is 
appropriate and consistent with the 
RHR and BART Guidelines, particularly 
in light of the goal of understanding the 
effect of a given control technology on 
emissions (i.e., assume identical values 
for baseline and future heat input to 
isolate the impact of control 
technologies). However, this approach 
does not mean that an average from the 
three-year baseline period (2001–2003) 
is most appropriate for estimating future 
emissions in determining the BART 
Benchmark. EPA notes that the use of 
average heat input for 2001–2008 
includes the baseline period 
recommended by the commenters and 
provides a larger data set, and therefore 
a more robust average value for 
estimating future emissions. EPA 
considers the use of an average value 
based on three years to be less robust 
than an average value based on eight 
years of data for representing potential 
future operation; therefore, EPA is 
retaining our use of the average heat 
input over 2001–2008 for estimating 
emissions over 2009–2044. EPA further 
notes that emission caps in permit 
requirements are typically established 
based on the facility’s potential to emit 
(PTE) and would thus be calculated 
using maximum heat input values. The 
highest observed annual heat input 
value was 199,398,687 MMBtu and, if 
used in the NOX cap, would result in a 
significantly higher BART Benchmark. 



The commenter also argues that in 
calculating the NOX cap, EPA should 
use a value that reflects an annual 
average for post-control emission rates 
rather than a rate based on a 30-day 
average limit of 0.055 lb/MMBtu. The 
commenter reviewed daily data from 
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125 See Table 3 of our Supplemental Proposal at 
78 FR 62516 (October 22, 2013). 



126 See Table 3 of the report written by Nathan 
Miller and Raijit Sahu (Miller/Sahu Report) 
commissioned by the commenter and submitted 
with its comments. See document number 0370 in 
the docket for this rule. 



127 See tab titled ‘‘Outage Cycle’’ in the document 
titled ‘‘EPA Analysis of BART Alternatives’’ in 
document number 0004 in the docket for this rule. 



128 See document titled ‘‘EPA Analysis of BART 
Alternative.xlsx’’ in document 0004 in the docket 
for the rule. 



129 See Table 2 of the Supplemental Proposal (78 
FR 62515, October 22, 2013) and document number 
0191 titled ‘‘Supplemental Better than BART 
Alterntives.xlsx’’ in the docket for this rule. 



2000 to 2013 and calculated the ratio of 
the maximum 30-day average rate to the 
annual rate for each year and 
determined an average ratio of 1.135. 
Based on this ratio, the commenter 
recommended that the BART emission 
limit of 0.055 lb/MMBtu (on a rolling 
average of 30 boiler operating days) be 
reduced by a factor of 1.135 as an 
estimate of what the annual average 
post-control emission rate would be at 
NGS (i.e., 0.048 lb/MMBtu). EPA agrees 
that generally, emission rates averaged 
over an annual basis are lower than 
emission rates averaged over a 30-day 
basis. However, EPA did not propose 
setting a BART limit for NGS on an 
annual average basis and EPA did not 
receive any comments suggesting that 
we do so. Without an enforceable 
annual limit, EPA considers it 
inappropriate to assume a lower 
emission rate in our calculation of the 
NOX Cap. We note that the BART 
Guidelines require that BART limits for 
EGUs be set on a rolling average of 30 
boiler operating days. Therefore, 
although the BART Guidelines would 
not preclude establishing multiple 
emission limits over different averaging 
periods, the BART Guidelines do not 
require it. 



Separately, the commenter also 
asserts that EPA overestimated the 
2009–2044 NOX Cap. The commenter 
represents EPA’s NOX Cap as the 
scenario it calls ‘‘CAP–1’’ with a value 
of 494,899 tons. This value is consistent 
with the 2009–2044 NOX Cap EPA 
proposed in our Supplemental 
Proposal.125 The commenter asserts that 
this value is overestimated because (1) 
actual heat input data should be used to 
calculate the NOX Cap; and (2) the LNB/ 
SOFA could be installed in two 
years.126 EPA disagrees with these 
assertions. 



The commenter argues that for the 
period of 2009–2013, actual heat input 
data should be used to calculate the 
NOX Cap instead of the average heat 
input value over 2001–2008. EPA 
acknowledges that actual heat input 
data is available for the 2009–2013 
period; however, EPA considers using 
the average value to be appropriate, 
recognizing that years of lower than 
average capacity utilization will be 
balanced with years of higher than 
average capacity utilization at NGS. 



The commenter also asserts that LNB/ 
SOFA could have been required in two 



years, on a separate compliance 
timeframe than installation of SCR and 
that this should have been incorporated 
in our calculation of the NOX Cap. EPA 
is not aware of any BART determination 
that required combustion controls on a 
different schedule than post-combustion 
controls. Although the commenter 
correctly notes that LNB/SOFA was 
installed in three years (on one unit per 
year over 2009–2011), EPA notes that 
the operator began the permitting 
process in 2008 and installed the LNB/ 
SOFA during periods of major outage 
for each unit, which occurs at NGS 
every six years for each unit.127 EPA 
expects that it would not have been 
practicable to require installation of 
LNB/SOFA within two years following 
the final rule because, in order to 
accommodate one year for permitting, it 
would have required major outages on 
all three units in the same year. 
Therefore, EPA does not consider it 
practicable to assume the LNB/SOFA 
would or could have been installed on 
a separate track from the SCR. 



Although the commenter makes 
assertions related to purported 
overestimations of the BART 
Benchmark and the 2009–2044 NOX Cap 
separately, the commenter combines all 
of the assertions together to argue that 
the 2009–2044 NOX Cap should be 
373,029 tons (121,870 tons, or 25 
percent, lower than EPA’s proposed 
2009–2044 NOX Cap of 494,899 tons). 
As outlined above, EPA disagrees than 
any of the purported corrections 
suggested by the commenter are 
necessary or appropriate for projecting 
annual emissions to calculate the 2009– 
2044 NOX Cap. 



Comment: EPA double-counted the 
benefits of LNB/SOFA. 



One commenter asserted that EPA 
double-counted the benefits of the early 
installation of LNB/SOFA, stating that 
EPA calculated cumulative emissions 
for the BART alternatives including the 
benefits of early reductions, then 
subsequently applied a LNB/SOFA 
credit again to BART alternatives. 



Response: EPA disagrees with the 
assertion that we double-counted 
emission reductions associated with the 
early installation of LNB/SOFA. 



In our February 5, 2013 proposed 
rule, EPA calculated the value of the 
LNB/SOFA credit based on the 
difference between total emissions 
under the BART scenario where LNB/
SOFA is installed concurrently with 
SCR and the actual scenario when LNB/ 
SOFA was installed early. The value of 



this credit was then applied to total 
emissions over 2009–2044 under 
Alternative 1.128 Although our 
calculation of emissions under 
Alternative 1 did account for actual 
emissions with early installation of 
LNB/SOFA, and thus applying the LNB/ 
SOFA credit to the BART Alternative 
may appear to be double counting, it is 
not double-counting because the BART 
Alternatives were compared against a 
BART Benchmark that also accounted 
for actual emissions with early 
installation of LNB/SOFA. Thus, both 
the BART Benchmark and Alternative 1 
were calculated the same way (actual 
emissions accounting for early LNB/
SOFA installation), and the LNB/SOFA 
credit was only applied to Alternative 1. 
An example of double-counting would 
have been if EPA had applied the LNB/ 
SOFA credit to cumulative emissions 
over 2009–2044 under Alternative 1 and 
then compared that value to total 
emissions over the same period under 
BART assuming LNB/SOFA and SCR 
were installed concurrently. 



In our October 22, 2013 Supplemental 
Proposal, EPA approached the 
calculation from a different but 
equivalent perspective. The new 
calculation approach was used because 
it was more intuitive to apply and 
understand in the context of an 
enforceable cap on NOX emissions. In 
the Supplemental Proposal, the BART 
Benchmark was established as the total 
emissions over 2009–2044 that would 
have occurred if LNB/SOFA and SCR 
were installed concurrently, five years 
following the effective date of the final 
rule. Total emissions under BART 
Alternatives were then calculated using 
actual emissions beginning in 2009 (i.e., 
accounting for the early installation of 
LNB/SOFA) and projections for future 
emissions. Thus, in the methodology 
used in the Supplemental Proposal, the 
LNB/SOFA credit was applied to the 
BART Benchmark and NOX Cap, rather 
than to the TWG Alternative. This 
method is equivalent to the one used in 
the Proposed Rule but does not give the 
appearance of double-counting. In our 
Supplemental Proposal and supporting 
documents, EPA included calculations 
to show that these two methods are 
equivalent.129 The two methods are 
equivalent because what matters in the 
‘‘better than BART’’ context is the 
difference between total emissions 
under BART and total emissions under 
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the BART Alternative. Whether the 
LNB/SOFA credit is applied to BART or 
BART Alternatives will affect the 
absolute value of a total (e.g., using the 
numbers in Table 2 of the Supplemental 
Proposal, the LNB/SOFA credit 
represents a difference of 377,008 tons 
or 480,489 tons), but it does not affect 
the difference between BART and BART 
Alternatives. The method used in the 
Supplemental Proposal is more intuitive 
because BART and the BART 
Benchmark reflect total emissions over 
2009–2044 that would have occurred if 
LNB/SOFA were installed concurrently 
with SCR, and the BART Alternatives 
reflect actual emissions without further 
credit or modification. Because no 
credits or modifications are made to 
actual emissions under the BART 
Alternatives, this method is the more 
logical accounting methodology for 
determining compliance with the 2009– 
2044 NOX Cap. 



Comment: BART Alternatives would 
interfere with reasonable progress goals 
in other states. 



One commenter stated delaying the 
compliance date for BART will allow 
NGS to continue emitting pollutants in 
excess of the levels modeled by the 
WRAP and will interfere with the ability 
of Arizona, Utah, and Colorado to meet 
their reasonable progress goals for 2018. 



Response: The issue raised by the 
commenter is outside the scope of our 
rulemaking addressing the NOX BART 
requirements for NGS. Although 40 CFR 
51.308(d)(3) requires states to submit 
long-term strategies that are sufficient to 
ensure that the state has included all 
measures needed to achieve its share of 
emission reductions agreed to through 
the regional planning process, the 
Navajo Nation has not yet submitted a 
long-term regional haze strategy. In 
addition, EPA has not yet found it 
necessary or appropriate to address 
these requirements through a FIP. If 
EPA determines it is necessary or 
appropriate to do so, we will take 
appropriate action. 



Meanwhile, we note that for NGS, the 
WRAP assumed that NOX emissions in 
2018 would equal 10,611 tons per year. 
NOX emissions under the TWG 
Alternative, in turn, will range from 
approximately 13,000 to 15,000 tons per 
year following the closure of one unit 
(or equivalent curtailment) at the end of 
2019. We also note that the closure of 
one unit (or equivalent curtailment) by 
the end of 2019 would reduce not only 
NOX, but also emissions of SO2. Given 
the overall changes in emissions from 
the various regional haze actions since 
the WRAP made its projections, we will 
be better able to assess the need, if any, 
for further action once Arizona, Utah, 



and Colorado have prepared regional 
haze SIPs for the second planning 
period. 



J. Comments on the TWG Alternative 
and EPA’s Supplemental Proposal 



Comment: Opposition to TWG 
Alternative because it is premised on 
SCR as BART. 



One commenter argued that the 2009– 
2044 NOX Cap used for the TWG 
Alternative is unduly and arbitrarily 
stringent because it is based on a limit 
of 0.055 lb/MMBtu, which the 
commenter believes is too stringent 
because (1) EPA should not have 
determined that SCR is BART and (2) 
even if SCR were the appropriate basis 
for BART, 0.055 lb/MMBtu is not 
achievable. The commenter stated that 
because Arizona agricultural users will 
phase out their use of CAP Ag Pool 
water by December 2030 pursuant to the 
2004 Arizona Water Settlement Act 
(AWSA), capital costs that are collected 
in advance of SCR operation will be 
imposed on NIA users in exchange for 
no benefit. The commenter asserted that 
if EPA finalizes either of the ‘‘better 
than BART’’ alternatives without 
modification, it would be arbitrarily and 
capriciously apportioning compliance 
costs to NIA water users for which they 
are not responsible. Given EPA’s 
acknowledgment of the compliance 
flexibility that exists with respect to the 
TAR, the commenter believes that the 
failure to consider potential ‘‘better than 
BART’’ alternatives that would afford 
compliance flexibility to all NGS 
stakeholders on an evenhanded basis 
constitutes an abuse of discretion on the 
part of EPA. 



Response: EPA disagrees with the 
assertion that the TWG Alternative is 
unduly and arbitrarily stringent because 
it is based on a BART limit of 0.055 lb/ 
MMBtu. We consider the limit of 0.055 
lb/MMBtu to appropriate for 
establishing the BART Benchmark for 
NGS. EPA addressed specific comments 
related to the BART limit in section 8.1 
of the RTC. We also note that the TWG 
Alternative was developed as an 
agreement between diverse 
stakeholders, including SRP, the 
operator of NGS on behalf of itself and 
other co-owners, and the CAWCD. 
Although both entities submitted 
comments in opposition to the proposed 
BART limit of 0.055 lb/MMBtu, both 
parties signed the TWG Agreement that 
establishes the NOX Cap based on the 
proposed BART limit of 0.055 lb/
MMBtu. 



The commenters indicate that their 
access to CAP Ag Pool water is expected 
to end in 2030, and assert that the 
timeframes for compliance with the 



limit of 0.07 lb/MMBtu in 2030 would 
necessitate water rate increases prior to 
2030. The commenter asserts that it is 
arbitrary and capricious for NIA water 
users to pay a few years of higher CAP 
water rates for controls that will not be 
operational until after their access to the 
CAP Ag Pool expires. EPA notes that the 
direct impact of compliance with the 
limit of 0.07 lb/MMBtu in 2030 under 
the TWG Agreement, presumably with 
installation and operation of SCR, 
would be on the cost of electricity 
generation. Increasing water rates are 
indirect impacts that result from the 
relationship between NGS and CAP. 
EPA does not set or determine water 
rates charged by CAWCD to the CAP Ag 
Pool or any other classes of CAP 
customers. EPA’s proposed and final 
approval of requirements consistent 
with the TWG Agreement as a ‘‘better 
than BART’’ alternative is based on our 
review of the anticipated emission 
reductions associated with the TWG 
Alternative compared to BART. 
Although EPA, DOI, and DOE have 
committed to work together on many 
issues related to NGS, including funding 
for the federal portion of capital 
improvements at NGS, EPA does not 
determine how controls would be 
financed and how and when electricity 
or water rates would be adjusted to 
recover costs. 



Comment: TWG Alternative does not 
fully meet EPA’s obligations to the Gila 
River Indian Community. 



The Gila River Indian Community 
said that even though it fully supports 
the TWG Alternative, it is concerned 
that EPA has not met its obligations to 
the Community because of the 
significant costs on NGS and associated 
impacts on the Community. Rather, the 
commenter views the TWG Alternative 
as the first step in a process that will 
limit the impacts on the Community 
because only under the TWG 
Alternative will key U.S. commitments 
contained in the TWG Agreement be 
realized. Specifically, under the TWG 
Agreement, and as outlined by the 
commenter, DOI will work with the 
Community and other tribes in the area 
around NGS, to evaluate the actual 
impacts the regulatory requirements 
will have on NGS over time. The 
commenter specifically referred to the 
U.S. commitment to allocate $10 million 
annually for 10 years starting in 2020, 
from the Reclamation Water Settlements 
Fund to reduce impacts to the 
Development Fund. 



Response: EPA acknowledges the 
comment and is aware that costs 
associated with implementing the TWG 
Alternative will have implications for 
numerous Tribes, including the Gila 
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130 See RTC and references therein. 



River Indian Community. EPA is 
committed to continuing to work with 
the Department of the Interior and the 
Department of Energy in the Interagency 
Working Group on NGS, as laid out in 
the Joint Statement signed in January 
2013 by the heads of the three agencies, 
to work with tribes to address long-term 
issues related to NGS. The provisions in 
the TWG Agreement that are not related 
to EPA’s authority to evaluate BART or 
a ‘‘better than BART’’ alternative, 
however, are beyond the scope of this 
rulemaking. 



Comment: TWG Alternative is vague 
and unenforceable. 



One commenter stated that a BART 
determination must include clear 
requirements for emissions reductions 
and a clear timeline for those 
reductions, to ensure continuing 
visibility improvements in Class I areas. 
The commenter indicated that without 
specific emission limits and/or 
commitments to retire specific amounts 
of capacity from specific units, as of a 
date certain, it is impossible to calculate 
the visibility improvements that will 
result from the TWG Alternative, 
particularly TWG Alternatives A3 and 
B, and it will be impossible for 
individuals or EPA to assess whether 
NGS is on track to meet the emission 
reductions necessary to ensure 
reasonable progress toward natural 
visibility in affected Class I areas. 



Response: EPA disagrees with the 
assertion that the TWG Alternative is 
vague and unenforceable. EPA 
acknowledges that the TWG Alternative 
provides flexibility in a manner that 
appears complex. This complexity is a 
result of the role future ownership 
outcomes will have in determining the 
most reasonable compliance options in 
the future. Once the ownership issues 
are resolved, the scope of options under 
the TWG Alternative narrows. Although 
some flexibility still remains in the 
TWG Alternative, particularly under 
TWG Alternative B, the options for 
future operation of NGS are bounded by 
the limitations provided by the 2009– 
2044 and 2009–2029 NOX Caps. 



Contrary to the assertions by 
commenters, EPA included proposed 
regulatory language in our 
Supplemental Proposal that provided 
specific and enforceable timelines for 
achieving emission reductions under 
the TWG Alternative. The proposed 
language under 40 CFR 49.5513(j)(3)(i), 
‘‘Operating Scenarios to Comply with 
2009–2044 NOX Cap,’’ defines the 
timeframes and requirements under 
TWG Alternatives A1, A2, A3, and B, all 
of which must be implemented in a 
manner that ensures total NOX 
emissions over 2009–2044 remain below 



the 2009–2044 NOX Cap. Specifically, 
§ 49.5513(j)(3)(i)(A) defines Alternative 
A1, and specifies the following 
requirements: (1) By December 31, 2019, 
the owner/operator shall permanently 
cease operation of one coal-fired unit 
and (2) by December 31, 2030, the 
owner/operator shall comply with a 
NOX emission limit of 0.07 lb/MMBtu 
on each of the two remaining coal-fired 
units. Alternative A1 is the simplest of 
the possible operating scenarios under 
the TWG Alternative and 
§ 49.5513(j)(3)(ii)(A) specifies that 
Alternative A1 applies under three 
potential future ownership possibilities. 



TWG Alternative A2 is defined in 
§ 49.5513(j)(3)(i)(B) and requires (1) by 
December 31, 2019, the owner/operator 
shall permanently cease operation of 
one coal-fired unit, and (2) by December 
31, 2019, the owner/operator may elect 
to increase net generating capacity of 
the remaining two coal-fired units by a 
combined total of no more than 189 
MW. The actual increase in net 
generating capacity shall be limited to 
the sum of 19 MW and the ownership 
interest, in net MW capacity of up to 
170 MW, purchased by the Navajo 
Nation by December 31, 2019. The 
owner/operator shall ensure that any 
increase in the net generating capacity 
is in compliance with all pre- 
construction permitting requirements, 
as applicable, and (3) by December 31, 
2030, the owner/operator shall comply 
with a NOX emission limit of 0.07 lb/
MMBtu on each of the two remaining 
coal-fired units. The future ownership 
possibilities that would trigger 
Alternative A2 are defined in 
§ 49.5513(j)(3)(ii)(B). 



TWG Alternative A3 is defined in 
§ 49.5513(j)(3)(i)(C) and requires (1) by 
December 31, 2019, the owner/operator 
shall reduce net generating capacity of 
NGS by no less than 561 MW. The 
actual reduction in net generating 
capacity of NGS shall be determined by 
the difference between 731 MW and the 
ownership interest, in net MW capacity 
of up to 170 MW, purchased by the 
Navajo Nation by December 31, 2019, 
and (2) by December 31, 2030, the 
owner/operator shall comply with a 
NOX emission limit of 0.07 lb/MMBtu 
on two units. The future ownership 
possibilities that would trigger 
Alternative A2 are defined in 
§ 49.5513(j)(3)(ii)(C). 



TWG Alternative B is defined in 
§ 49.5513(j)(3)(i)(D) and requires that in 
addition to the 2009–2044 NOX Cap, the 
owner/operator shall ensure compliance 
with the 2009–2029 NOX Cap. The 
2009–2044 NOX Cap is defined in 
§ 49.5513(j)(2)(ii) as no more than 
494,899 tons of NOX, and the 2009–2029 



NOX Cap is defined in § 49.5513(j)(2)(i) 
as no more than 416,865 tons of NOX. 
The 2009–2029 NOX Cap is based on 
closure of one unit by December 31, 
2019 and the 2009–2044 NOX Cap is 
based on compliance with the BART 
emission limit of 0.055 lb/MMBtu by 
July 1, 2019. The future ownership 
possibilities that would trigger 
Alternative B are defined in 
§ 49.5513(j)(3)(ii)(D). As described in 
§ 49.5513(j)(4)(iv), if TWG Alternative B 
is triggered, the owner/operator must 
submit annual Emission Reduction 
Plans that contain the anticipated year- 
by-year emissions to ensure compliance 
with the 2009–2029 and 2009–2044 
NOX Caps. 



The commenter asserts that under the 
scenario of reduced capacity (three units 
remain open, i.e., TWG Alternative A3), 
EPA ignored other possible outcomes 
and simplistically assumed that two 
units would continue to operate at full 
capacity with SCR and the unit whose 
operation is curtailed would operate 
only with LNB/SOFA. The commenter 
asserts that there is no guarantee that 
the operator will choose to comply with 
TWG Alternative A3 in this manner. 
Although this specific arrangement 
under TWG Alternative A3 is not 
required, EPA disagrees that nothing 
compels the operator to comply with 
this operating scenario in a manner that 
reduces emissions comparably with the 
assumption that two units would 
operate at full capacity with SCR and 
the unit that is curtailed would operate 
with LNB/SOFA. EPA notes that under 
TWG Alternative A3, as well as all other 
TWG Alternatives, the owner/operator 
must operate the units at NGS so that 
total emissions remain below the 2009– 
2044 NOX Cap (as well as the 2009– 
2029 NOX Cap under Alternative B). For 
example, under TWG Alternative A3, if 
the operator chose to curtail all three 
units by a total of 561 MW equally and 
comply with a limit of 0.07 lb/MMBtu 
on two units and 0.24 lb/MMBtu on one 
unit, total emissions over 2009–2044 are 
not likely to comply with the 2009–2044 
NOX Cap.130 Thus, the operator would 
be prohibited from operating in this 
manner and would need to, for example, 
significantly curtail operations to reduce 
emissions further, or risk violating the 
FIP. 



As noted in our Supplemental 
Proposal, EPA estimated total NOX 
emissions over 2009–2044 for TWG 
Alternatives A1, A2, and A3 to provide 
assurance that the owner/operator could 
reasonably meet the 2009–2044 NOX 
Cap under the specific terms of those 
alternatives. EPA does not need to 
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131 The combination of the 2009–2044 and 2009– 
2029 NOX Caps under TWG Alternative B means 
that if NGS exceeds the 2009–2029 NOX Cap prior 
to 2029 it must cease operation, but the operator 
may re-start operation after 2030 as long as 
cumulative emissions have not yet exceeded the 
2009–2044 NOX Cap. 



132 See EarthJustice letter, page 10, footnote 25. 
133 See Supplemental Proposal, 78 FR 62513, 



footnote 21 (October 22, 2013). 



134 40 CFR 51.308(d). 
135 See Footnote 60 in the Proposed Rule, 78 FR 



8290 (February 5, 2013). 



determine that all operating possibilities 
that are consistent with the 
requirements of TWG Alternative A1, 
A2, and A3 would also meet the 2009– 
2044 NOX Cap. The regulatory 
requirements EPA is finalizing for the 
TWG Alternative provide specific dates 
on which the owner/operator must close 
a unit, curtail operations, and meet 
emission limits. While there is some 
flexibility in how emissions might be 
curtailed under TWG Alternative A3, 
the 2009–2044 NOX Cap ensures that 
the operator does not implement a 
strategy that results in substantially 
more emissions than would be achieved 
by installing SCR on the two units that 
are operated at full capacity and 
curtailing operations on the unit that 
was not retrofit with SCR. 



The commenter asserts that there are 
an infinite number of ways the operator 
could comply with the 2009–2029 and 
2009–2044 NOX Caps under TWG 
Alternative B. The commenter further 
states that the two possibilities EPA 
considered in our Supplemental 
Proposal are not likely to be the 
outcomes under TWG Alternative B. 
EPA agrees that TWG Alternative B 
provides more flexibility than TWG 
Alternative A. However, EPA disagrees 
that TWG Alternative B is so open- 
ended that it would not be enforceable 
or result in emission reductions at NGS. 
We note that the 2009–2029 NOX Cap 
was calculated based on the closure of 
one unit with no additional increase in 
capacity (i.e., equivalent to emissions 
under TWG Alternative A1). Thus, the 
operator cannot maintain the status quo 
(operation of all three units at full 
capacity at a limit of 0.24 lb/MMBtu) 
and meet the 2009–2029 NOX Cap. We 
recognize that several commenters are 
concerned about the flexibility under 
TWG Alternative B. However, as 
discussed further in the RTC, we note 
that the range of possible operating 
choices for TWG Alternative B is 
substantially constrained by the 
requirement to comply with the 2009– 
2029 and 2009–2044 NOX Caps. 



Although we disagree with 
commenters that the TWG Alternative is 
vague and unenforceable, in response to 
the concerns expressed by these 
commenters, to provide additional 
assurance that cumulative emissions of 
NOX from NGS under the TWG 
Alternative will not exceed the BART 
Benchmark, EPA is adding the following 
provisions to the Final Rule. Under all 
Alternatives, if cumulative emissions of 
NOX from NGS exceed the 2009–2044 
NOX Cap prior to 2044, the operator of 
NGS must permanently cease operation 
of NGS. In addition, under Alternative 
B, if cumulative emissions of NOX 



exceed the 2009–2029 NOX Cap prior to 
2029, the operator of NGS must 
temporarily cease operation of all units 
at NGS.131 



One commenter asserted that EPA 
was incorrect to claim that the TWG 
Alternative would absolve NGS of 
obligations related to a Reasonably 
Attributable Visibility Impairment 
(RAVI) finding that may be made for 
NGS.132 EPA disagrees that we claimed 
that the TWG Alternative would absolve 
NGS of obligations related to RAVI. The 
commenter cited to footnote 21 in our 
Supplemental Proposal.133 In that 
footnote, we acknowledged that the 
TWG had intended their alternative to 
satisfy both the ‘‘better than BART’’ 
requirements of the RHR as well as any 
requirements of the RAVI program. Our 
footnote merely noted that there was no 
outstanding petition to certify 
impairment from NGS at any Class I 
area and outlined the process and 
requirements for triggering a BART 
determination under RAVI. Although 
we stated that a BART determination 
under RAVI would likely be the same as 
a BART determination under regional 
haze (i.e., an analysis of the five factors 
listed in the CAA), EPA did not make 
any conclusions or absolve NGS of any 
obligations related to RAVI because 
there is currently no action before EPA 
to make an attribution finding related to 
NGS. 



EPA is finalizing the requirements of 
the TWG Alternative, consistent with 
Appendix B of the TWG Agreement, 
which require, among other things, 
emission reductions in 2019 and 2030. 
EPA is also adding as an enforceable 
requirement, the commitment from the 
TWG Agreement to cease conventional 
coal-fired electricity generation at NGS 
by 2044. EPA considers these 
timeframes to be consistent with the 
stated goal of section 169A of the CAA. 
EPA has addressed comments regarding 
consistency with EPA’s regulations, 
including the RHR and the TAR, in 
section 8.5 of the RTC. 



Comment: Additional concerns with 
TWG Alternative. 



The Hopi Tribe indicated that it has 
serious concerns with the proposed 
TWG Alternative for several reasons, 
including because the TWG Alternative 
does not specify the technology, i.e., 



either SCR or an equivalent that will be 
used to achieve the same level of NOX 
reductions as the BART proposal. The 
commenter states the TWG Alternative 
is ambiguous because both scenarios are 
vague and do not include the same level 
of assurance that the NOX reductions 
will be the same as under the BART 
proposal. Also, because the time NGS 
would be permitted to operate without 
SCR (or equivalent alternative) would be 
adjusted under the TWG Alternative, 
the commenter believes the TWG 
Alternative jeopardizes the goal of the 
CAA and the purpose of this regulation. 



Response: Our proposed BART 
determination did not specify what 
technology must be used because BART 
is defined as an emission limit that 
represents the level of control 
representing BART, not a particular 
technology. Thus, our Proposed Rule 
and the Supplemental Proposal both 
imposed emission limits for NOX. The 
limits for BART (0.055 lb/MMBtu) and 
the TWG Alternative (0.07 lb/MMBtu) 
are based on what is achievable using a 
specific technology. Both limits are 
achievable with SCR, but the operator 
may consider using newer technologies, 
if available, as long as each unit 
complies with its applicable emission 
limit by its compliance date. The 
commenter also noted that the extended 
period for compliance under the TWG 
Alternative may jeopardize the goal of 
the CAA and the purpose of the RHR. 
Under section 169A of the CAA and the 
RHR, the goal of restoring visibility in 
Class I areas to natural conditions is set 
for 2064.134 



Comment: ‘‘Arbitrary’’ 2044 end date. 
One commenter stated that the 2009– 



2044 period analyzed for the TWG 
Alternative is arbitrary because it is 
quite likely that one or more NGS units 
will operate beyond that time frame. 
The commenter asserted that if NGS 
units continue to operate for even 3 
additional years, until 2047, the TWG 
Alternative permits outcomes that will 
result in greater total NOX emissions 
than the 2009–2044 NOX Cap. 



Response: EPA disagrees with the 
comment that the 2044 end date for the 
NOX Cap is arbitrary. EPA used 2044 as 
the end date in our calculations of the 
BART Benchmark. We selected 2009– 
2044 as most appropriate because it 
includes the early installation dates for 
LNB/SOFA and extends until the 
anticipated 2044 termination date of the 
renewed site lease that was approved by 
the Navajo Nation.135 Under the TWG 
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136 See Section VII.F of the TWG Agreement (page 
14). 137 Miller/Sahu Report, Table 2 at p. 7. 



138 See Exhibit 2 to the Miller/Sahu report and 
RTC and references therein. 



139 See RTC and references therein. 
140 Id. 



Agreement signed by six entities 
including the Navajo Nation and SRP, 
the NGS Co-Tenants shall cease their 
operation of conventional coal-fired 
generating at NGS no later than 
December 22, 2044. At its election, 
consistent with the Lease Amendment, 
the Navajo Nation may continue plant 
operations at NGS after December 22, 
2044 consistent with EPA approval.136 
Thus, the Navajo Nation may seek to 
operate NGS after 2044, however, EPA 
expects that operation of NGS after the 
owners cease conventional coal-fired 
generation would involve substantial 
modification to NGS and NGS would be 
required to meet all applicable 
regulatory and permitting requirements 
in existence at that time. To make this 
end date federally-enforceable, EPA is 
adding it as a requirement to the 
regulatory language in today’s final 
action. EPA is adding the regulatory 
language in the Final Rule under 40 CFR 
49.5513(j)(3)(iii) stating that by 
December 22, 2044, the owner/operator 
shall permanently cease operation of all 
coal-fired units at NGS. At its election, 
the Navajo Nation may continue plant 
operation at NGS after December 22, 
2044, consistent with EPA approval 
under the New Source Review program. 



Comment: Emissions under the TWG 
Alternative. 



One commenter stated that neither 
EPA nor TWG have provided a 
comprehensive technical analysis of the 
emissions that are possible under the 
TWG Alternative. The commenter 
asserted that it is EPA’s responsibility to 
provide an administrative record that 
contains comprehensive modeling and 
analysis for any BART proposal, but 
EPA left this critical component of the 
alternatives analysis undone. 



The commenter provided its own 
calculations of emissions under TWG 
Alternative A and B and compared 
those estimates with its own calculation 
of a NOX Cap and BART Benchmark, 
and concluded that cumulative 
emissions from possible scenarios under 
the TWG Alternative are not lower than 
its NOX Cap or BART Benchmark. 



Response: EPA disagrees with the 
comment that we have failed to provide 
a comprehensive technical analysis of 
the TWG Alternative. We also disagree 
with the assertion that our 
administrative record for this 
rulemaking is incomplete. As stated 
elsewhere in the RTC, EPA’s analysis of 
the TWG Alternative is consistent with 
the required analyses for alternatives to 
BART outlined in the RHR. 



The comment relies on a report 
prepared by Nathan Miller and Ranijit 
Sahu (Miller/Sahu) for the commenter 
contending that EPA’s evaluation of the 
TWG Alternative is incorrect. But the 
report changes the central inputs 
underlying our calculations for BART 
and the TWG Alternative. The specific 
technical reasons that we disagree with 
the inputs that Miller/Sahu changed 
(e.g., NOX emissions limit achievable 
with SCR, heat input values from 
baseline period, annual vs. 30-day 
emission rates) are explained in detail 
in section 8.5 of the RTC. 



Table 2 in the Miller/Sahu report 
depicts BART–1 as ‘‘EPA BART (No 
Corrections),’’ showing a value of 
379,152 tons of cumulative NOX 
emissions over 2009–2044 that is 
nowhere traceable to EPA’s 
documents.137 The Miller/Sahu report 
then makes several ‘‘corrections’’ to 
reach a value of 280,554 tons of NOX 
emissions. EPA has explained in detail 
why we disagree with each of the 
Miller/Sahu ‘‘corrections’’ in section 8.5 
of the RTC and references therein. For 
the reasons set forth in section 8.5, we 
also continue to disagree that our 
calculation of the BART Benchmark or 
the NOX Cap has relied on any incorrect 
inputs. 



Because we disagree with the 
‘‘corrections’’ and the values presented 
in the Miller/Sahu report, we also 
disagree with the conclusions of Miller/ 
Sahu that the TWG Alternative fails to 
satisfy our requirements for 
demonstrating an alternative is ‘‘better 
than BART’’. The commenter cannot 
change the fact that its alternative 
preferences on the inputs for calculating 
BART are just preferences by simply 
calling them ‘‘corrections.’’ 



Comment: Visibility modeling under 
the TWG Alternative. 



One commenter stated that the TWG 
Alternative distributes emissions over 
time very differently than BART: While 
BART would require NOX reductions 
within 5 years, the bulk of the 
reductions in the TWG Alternative 
might not come until the end of the 
2009–2044 period. The commenter 
stated that the additional analysis and 
modeling it conducted reveals that the 
TWG Alternative is likely substantially 
worse than BART. 



Response: As discussed elsewhere in 
this document, because emission 
reductions achieved under the TWG 
Alternative will have the same 
geographic distribution as emission 
reductions under BART, EPA disagrees 
that visibility modeling is required for 
our evaluation of the TWG Alternative. 



We note that the commenter provided 
its own visibility modeling and EPA 
disagrees with methodologies used and 
conclusions drawn by the commenter. 



The Miller/Sahu Report compared 
anticipated visibility impacts from the 
TWG Alternative against the anticipated 
visibility impacts based on its own 
preferences for the NOX Cap and BART 
Benchmark. Although the commenter 
asserts that its analysis shows that 
visibility under the TWG Alternative is 
substantially worse than under its 
preferences for the BART Benchmark 
and NOX Cap, their analysis also shows 
that when the TWG Alternative is 
compared to the BART Benchmark and 
NOX Cap as proposed by EPA, the TWG 
Alternative scenarios it explored that 
meet the 2009–2044 and 2009–2029 
NOX Caps (as applicable) generally 
result in lower or comparable visibility 
impacts as BART.138 



EPA conducted visibility modeling to 
compare TWG Alternatives A1, A2, and 
A3 in 2019 and 2030 against the BART 
Benchmark.139 As indicated by 
commenters, other possibilities exist 
beyond the scenarios for the TWG 
Alternatives we considered explicitly in 
our Supplemental Proposal. EPA has 
stated elsewhere that we need not 
consider potential emissions under all 
possible scenarios in setting the NOX 
Cap, but must verify that NGS can 
reasonably be expected to comply with 
2009–2044 NOX Cap under the various 
constraints imposed under the TWG 
Alternatives (i.e., closure, curtailment, 
and a secondary 2009–2029 NOX cap). 
However, EPA explored two other 
possibilities under TWG Alternative A3 
that included reducing capacity on all 
three units equally or reducing capacity 
on two units and installing SCR on the 
two units that operate at reduced 
capacity.140 EPA did not include those 
two additional possibilities under TWG 
Alternative A3 in our visibility 
modeling analysis because those 
scenarios do not reduce emissions 
sufficiently to meet the 2009–2044 NOX 
Cap. 



Our visibility modeling of the TWG 
Alternatives compared to our proposed 
BART determination shows that, as 
expected, during the approximate 10- 
year period between 2019 and 2030, the 
visibility impacts of NGS under the 
TWG Alternatives are higher than the 
visibility impacts of NGS under BART. 
After 2030, when NGS achieves 
additional emission reductions through 
compliance with a limit of 0.07 lb/
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141 EPA expects that if the Navajo Nation elects 
to operate NGS after the owners have ceased 
conventional coal-fired generation, this would 
likely involve substantial modifications to NGS and 
NGS would be subject to all applicable regulatory 
and permitting requirements in existence at that 
time. 



MMBtu on two units, our modeling 
indicates that the visibility impacts 
under the TWG Alternatives are 
comparable to or lower than visibility 
impacts under BART (see RTC for 
further detail). These results are not 
surprising and mirror the comparative 
reduction in NOX emissions under the 
TWG Alternatives and the BART 
Benchmark over time, showing greater 
overall visibility improvement under 
the TWG Alternative than under the 
BART Benchmark. 



As noted elsewhere in the RTC, EPA 
is including as part of the TWG 
Alternative, in the regulatory language 
in the Final Rule, a provision consistent 
with the TWG Agreement that the 
operator of NGS permanently cease 
conventional coal-fired generation by 
the end of 2044. Thus, under the TWG 
Alternative, the visibility impact of NGS 
is likely to be zero or near zero in 2045 
and thereafter.141 Under BART, there 
would be no commitment or enforceable 
requirement to close after 2044, 
therefore, visibility impacts of NGS at 
all 11 Class I areas would be expected 
to continue in 2045 and thereafter. 



Comment: Economic Impacts of the 
TWG Alternative. 



The Hopi Tribe expressed concern 
that EPA did not assess the potential 
economic impacts of the TWG 
Alternative to the Hopi Tribe. The 
commenter opined that EPA recognized 
the significance of NGS to the Hopi 
Tribe in its analysis under Factor 2. 
Because the TWG Alternative includes 
closure of at least one unit in 2019, and 
EPA did not address the potential 
economic impacts of partial closure of 
NGS on the Hopi Tribe, the commenter 
contended that the Agency has not 
complied with the RHR and BART 
Guidelines. The Hopi Tribe noted that 
in the event capacity is reduced at NGS 
under the Supplemental Proposal, the 
amount of coal and water purchases 
from the Tribe would decrease leading 
to a decrease in income to the tribe from 
the sale of these. The commenter also 
stated that the Supplemental Proposal is 
not as effective in improving air quality 
and visibility for the Hopi Reservation. 
Extending the timeframe during which 
NGS can continue to operate without 
SCR or an equivalent technology would 
cause a continued air quality burden on 
the Hopi Tribe. 



Response: EPA recognizes that the 
TWG Alternative, which includes 



closure of one unit at NGS or equivalent 
curtailment of operation, may change 
the royalties and other payments related 
to coal and water that are paid to the 
Hopi Tribe. Although EPA evaluated 
cost-effectiveness and affordability of 
the options in our analysis of BART 
controls, we disagree that we must also 
conduct an economic impact analysis 
for alternatives to BART. The BART 
Guidelines provide little guidance on 
the evaluation of alternatives to BART 
and the RHR does not require an 
analysis of economic impacts of BART 
Alternatives. EPA’s evaluation of 
potential impacts to tribes in our 
analysis of BART controls was used to 
inform our government-to-government 
consultation with tribes and is 
consistent with BART. In addition, we 
have held numerous government-to- 
government consultation meetings with 
tribes to discuss NGS during this 
rulemaking. EPA continues to recognize 
the issues and concerns of tribes located 
in Arizona regarding NGS and is 
committed to continuing to work with 
our federal partners and the tribes 
through the Joint Federal Agency Work 
Group on NGS to help address these 
issues. 



The Hopi Tribe also expressed 
concern that the TWG Alternative is less 
effective than BART at improving air 
quality and visibility on the Hopi 
Reservation. EPA notes that the purpose 
of the RHR is to reduce visibility 
impairment at Class I areas; however, 
EPA disagrees that the TWG Alternative 
is less effective than BART. Although 
the timeframe for implementation of the 
TWG Alternative (new reductions in 
2019 and 2030) is longer than the 
timeframe for BART (in 2019), we note 
that BART would only reduce emissions 
of NOX, whereas the TWG Alternative, 
in 2019, would also reduce emissions of 
SO2, PM, CO2, and hazardous air 
pollutants as a result of the closure of 
one unit (or equivalent curtailment). 



Comment: Support for some changes 
EPA made to the TWG Agreement in the 
Supplemental Proposal. 



The TWG noted that there were 
several differences between Appendix B 
to the TWG Agreement and EPA’s 
Supplemental Proposal of the TWG 
Alternative. The commenters expressed 
support for some of the differences, and 
expressed concern with others. One 
commenter agreed with the 
methodology that EPA used to calculate 
the 2009–2044 NOX Cap of 494,899 
tons. 



The commenter supported the 
additional requirement to report annual 
heat input, although this information is 
already reported through the Acid Rain 
Program. However, the commenters 



requested that additional time be 
provided to ensure that the data 
submitted in the annual report are 
consistent with the data that the NGS 
operator submits to the Clean Air 
Markets Database (CAMD), in the 
annual emission inventory, and in the 
greenhouse gas (GHG) report required 
by 40 CFR part 98, which are not due 
until March 31st. 



Response: EPA recognizes that the 
TWG supports some of the changes EPA 
made to Appendix B to the TWG 
Agreement, including EPA’s revisions to 
the 2009–2044 NOX Cap and the 
requirement to report annual heat input. 
EPA agrees that it is reasonable to 
require the timeframe for the reporting 
requirements under BART to generally 
be more consistent with other reporting 
requirements. Therefore, EPA is revising 
the regulatory language accordingly. 



Comment: Suggested addition to 
§§ 49.5513(j)(4)(iv)(A) and (B). 



The TWG requested that EPA clarify 
the scope and content of the title V 
permit revision that is necessary to 
incorporate elements of the BART 
alternative by adding the language from 
Appendix B of the TWG Agreement to 
the requirements of the TWG 
Alternative. 



Response: EPA did not include the 
language from the TWG Agreement 
related to the title V (part 71) operating 
permit in the regulatory language in our 
Supplemental Proposal because the title 
V (part 71) regulations require that the 
operating permits include all applicable 
requirements, which for NGS would 
include the permit limits that exist in its 
PSD permit (i.e., the limit of 0.24 lb/
MMBtu when operating with LNB/
SOFA) as well as the final requirements 
in this FIP (e.g., the limit of 0.07 lb/
MMBtu on two units in 2030). 
Therefore, a specific requirement in the 
FIP that directs the operating permit to 
incorporate applicable requirements is 
not necessary. However, to the extent 
the TWG requests consistency with the 
language in the TWG Agreement, 
although EPA considers it unnecessary, 
EPA will amend § 49.5513(j)(4)(iii) as 
suggested by the commenter. 



We further note that in the proposed 
regulatory language in our 
Supplemental Proposal, EPA 
inadvertently did not specify an 
averaging period for the emission limits 
under the TWG Alternative Operating 
Scenarios (§ 49.5513(j)(3)). Therefore, 
EPA is adding to the regulatory language 
that emission limits apply over a rolling 
average of 30 boiler operating days, to 
40 CFR § 49.5513(j)(3), (j)(3)(i)(A)(2), 
(j)(3)(i)(B)(3), and (j)(3)(i)(C)(2). 



Comment: Another suggested addition 
to §§ 49.5513(j)(4)(iv)(A) and (B). 
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The TWG stated that the 
Supplemental Proposal specified a 
short-term NOX limit of 0.07 lb/MMBtu 
for TWG Alternative A, but not for 
Alternative B as was included in the 
TWG Agreement. 



Response: EPA agrees that if the 
owners of NGS elect to install SCR in 
order to comply with the applicable 
NOX Caps under TWG Alternative B, 
then it is useful to specify the emission 
limit that would apply. Although the 
limit of 0.07 lb/MMBtu (on a rolling 
average basis of 30 boiler operating 
days) would apply under TWG 
Alternatives A1, A2, A3, or B, EPA 
notes that the operator of NGS may need 
to operate SCR at an emission rate that 
is lower than 0.07 lb/MMBtu depending 
on their compliance with the NOX Cap, 
but the addition of this provision would 
prohibit emissions of NOX, when 
operating with SCR, to exceed 0.07 lb/ 
MMBtu (on a rolling average basis of 30 
boiler operating days). EPA will amend 
the regulatory text accordingly. 



Comment: Omitted ownership 
outcome. 



The TWG stated that the EPA 
described the NGS ownership outcomes 
in a manner that is different from the 
scenarios outlined in the TWG 
Agreement. The commenter indicated 
that the ownership outcomes appear to 
be consistent, except that one potential 
outcome was omitted—the scenario in 
which one or more of the existing NGS 
Participants (LADWP or NV Energy) 
remain in NGS, which would trigger 
Alternative B. 



Response: EPA agrees that we 
inadvertently omitted from 
§ 49.5513(j)(3)(ii)(D) the potential 
scenario where one or both of the 
Departing Participants (i.e., LADWP or 
NV Energy) do not exit NGS as 
expected. EPA is updating the language 
to incorporate the omitted ownership 
possibility. 



Comment: Describe details of TWG 
Agreement more fully in the preamble to 
the Final Rule. 



The TWG expressed concern that EPA 
only briefly described the elements of 
the TWG Agreement in the 
Supplemental Proposal. One member of 
the TWG asserted that the limited 
discussion does not accurately present 
the provisions of the Agreement as it 
relates to clean energy economic 
development for affected Tribes, the 
rigorous development and consideration 
of clean energy alternatives to NGS, 
mitigation of CO2 emissions, and Local 
Benefit Fund to address concerns of the 
public in the vicinity of NGS and the 
Kayenta-Black Mesa Mine Complex. 
Should EPA proceed with this 
alternative in the Final Rule, the 



commenter requested that the Agency 
fully describe the key elements in the 
preamble to the Final Rule. 



Response: EPA acknowledges that the 
TWG Agreement contains additional 
provisions that will be beneficial to the 
tribes in the area and to the 
environment. However, EPA does not 
consider it appropriate to provide a 
detailed discussion of these additional 
provisions of the TWG Agreement in 
our Final Rule. EPA was not a signatory 
to the TWG Agreement and did not 
participate in the TWG Stakeholder 
group. The TWG Agreement speaks for 
itself and the participants and 
signatories are the appropriate entities 
to interpret the provisions of the TWG 
Agreement. EPA is finding that it is 
necessary or appropriate to regulate 
NOX emissions from NGS to reduce 
visibility impairment at the GCNP and 
10 other Class I areas. The other 
measures described by the commenter 
are outside the scope of our authority 
for this action. Therefore, EPA is 
declining to provide any further 
discussion of the provisions in the TWG 
Agreement that go beyond addressing 
regional haze concerns associated with 
NOX emissions from NGS. 



The comment also requests EPA to 
add certain language to the Final Rule. 
Specifically, the comment asks EPA to 
add: ‘‘Nothing in this final rule shall 
preclude the NGS Participants from 
seeking to obtain greenhouse gas 
emission reduction credits, or similar 
commodities associated with activities 
committed to in the TWG Agreement, 
under any Federal or State law or policy 
to the extent permitted under such 
applicable law or policy.’’ 



EPA is also declining to add the 
requested language to our Final Rule. 
EPA is not exercising any authority in 
this action other than implementing the 
BART provisions in CAA section 169A 
and the RHR, through our discretion in 
the TAR. It would be inappropriate in 
this action to take any position on the 
future use or regulation of GHG 
emission reductions or ‘‘similar 
commodities.’’ 



Comment: TWG Alternative meets 
Reasonable Progress requirements. 



One member of the TWG stated that 
the TWG Alternative was intended to 
meet not only BART requirements, but 
also reasonable progress requirements 
applicable to NGS through 2044. The 
commenter requested that EPA 
acknowledge, in the preamble to the 
Final Rule, that the TWG Alternative 
satisfies both the BART and reasonable 
progress requirements of the CAA 
through 2044. 



Response: Today’s final rule 
addresses the NOX BART requirements 



of the RHR for NGS. We have not 
considered whether the TWG 
Alternative meets the reasonable 
progress requirements for NGS. We note 
that EPA has not made any finding 
pursuant to 40 CFR 49.11(a) that it is 
necessary or appropriate at this time to 
promulgate a FIP to meet the reasonable 
progress or other requirements under 
the RHR. The requirement for states to 
develop reasonable progress goals and 
long-term strategies to achieve those 
goals is set out in CAA section 169A 
and 40 CFR 51.308(d). There is no 
requirement that EPA address these 
requirements for sources on the Navajo 
Nation unless EPA makes a 
determination that it is necessary or 
appropriate for EPA to do so. 



Comment: Delete requirement to keep 
records of maintenance. 



One member of the TWG requested 
that EPA delete the requirement that the 
NGS operator keep records of all major 
maintenance activities that occur at 
NGS. According to the commenter, the 
existing title V permit, which requires 
that the operator maintain and operate 
emission control equipment in a manner 
that is consistent with good engineering 
practices to keep emissions at or below 
applicable emissions limitations, 
provides sufficient assurance that 
emission control equipment will be 
operated and maintained in accordance 
with best practices. 



Response: EPA is deleting the 
requirement proposed under 
§ 49.5513(j)(7)(vi) to require the operator 
of NGS to keep records of all major 
maintenance activities at NGS because 
records of major maintenance activities 
are not needed for demonstrating 
compliance with the 2009–2044 or 
2009–2029 NOX Caps or other 
provisions of the TWG Alternative. 



Comment: Require recordkeeping for 
the life of the plant. 



One commenter indicated that the 
requirement to maintain records for 5 
years is insufficient and inappropriate 
for the compliance schedule associated 
with NGS and recommended that 
records be maintained from 2009 
through the remaining operating life of 
the plant. 



Response: EPA agrees that because the 
operator of NGS must ensure 
compliance with the 2009–2044 NOX 
Cap, the operator of NGS should also 
maintain records for the life of the 
facility to demonstrate compliance with 
the TWG Alternative. In the regulatory 
language in our Final Rule, EPA is 
amending § 49.5513(j)(7) to require the 
owner or operator of each unit to 
maintain records, as required under 
§ 49.5513(j)(7)(i) to (vi), until the earlier 
of December 22, 2044 or the date that 
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142 At the request of the TWG, at their kick-off 
meeting, EPA presented a summary of our Proposed 
Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was 
generally the same presentation EPA provided to 
other stakeholders. See document 0033 in the 
docket for the rule. 



143 See document number 0122 in the docket for 
this rule. 



144 See document number 0182 and 0186 in the 
docket for this rule. 



145 At the request of the TWG, at their kick-off 
meeting, EPA presented a summary of our Proposed 
Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was 
generally the same presentation EPA provided to 
other stakeholders. See document 0033 in the 
docket for the rule. 



the owners cease conventional coal- 
fired operation of all units at NGS. 



Comment: Concern that affected 
parties were excluded from TWG. 



Numerous commenters expressed 
frustration that all affected parties were 
not included in the development of the 
TWG Alternative. The Hopi Tribe noted 
that they have a Generating Performance 
Agreement with SRP that should have 
mandated their involvement. The White 
Mountain Apache Tribe also noted that 
it was not party to the TWG Agreement. 
Another commenter noted that 
Executive Order (EO) 13175 requires 
that all tribal nations be consulted on 
these types of regulations, and asserted 
that EPA and DOI violated this EO. 
Another commenter argued that the 
TWG did not include grassroots 
organizations and discouraged their 
participation in TWG public forums. 



One commenter stated that the EPA 
did not give the public enough time to 
comment on the TWG Alternative before 
proposing approval of it and, on that 
basis, demanded that the EPA withdraw 
its proposed approval. The commenter 
added that the TWG Agreement assumes 
that the Hopi will support the Kayenta 
Mine Lease extension when it expires in 
2025, but the Hopi have yet to discuss 
the extension with the 12 Hopi 
independent villages, which is a 
requirement in the Hopi Constitution. 
Furthermore, the commenter noted that 
the TWG Agreement ignores the 
requirement of completing an EIS and 
ROD before the NGS site lease with the 
Navajo Nation expires in 2019. The 
commenter argued that DOI’s signing of 
the TWG Agreement, without the 
fulfillment of these requirements, 
violates NEPA. The commenter added 
that in 1989, the Hopi Tribe rejected the 
Draft Kayenta Mine-Black Mesa Mine 
EIS in its entirety, and implied that the 
decision to accept the TWG proposal 
could compromise EPA’s final decision. 



Response: EPA recognizes that there 
are affected tribes and other 
stakeholders that were not invited to 
participate in the Technical Work 
Group. EPA was not involved in the 
formation of the TWG and not involved 
in any meetings or discussions of the 
TWG.142 As discussed in section 10.0 of 
the Response to Comments document, 
consistent with Executive Order 13175: 
Consultation and Coordination with 
Indian Tribal Governments, EPA 
consulted with tribes early and regularly 



during the development of this 
rulemaking for NGS. We note that the 
Regional Administrator for Region 9 
spoke with Chairman of the Hopi Tribe, 
LeRoy Shingoitewa, on September 13, 
2013 about the TWG Alternative and 
notified elected leaders or legal counsel 
for five tribes when EPA signed the 
Supplemental Proposal. EPA also held 
individual and joint consultation 
meetings with tribal leaders in Phoenix, 
Arizona on December 9 and 10, 2013. 



EPA disagrees that we did not provide 
the public enough time to review the 
TWG Alternative. EPA posted the TWG 
Alternative to the public docket on July 
26, 2013, the same day it was submitted 
to EPA.143 EPA reviewed the TWG 
Alternative and on September 25, 2013, 
signed a Supplemental Proposal that put 
forth the TWG Alternative as an 
additional better than BART alternative 
for public comment. On October 22, 
2013, the Supplemental Proposal was 
published in the Federal Register.144 
The public had nearly six months to 
review the TWG Agreement and 
Alternative as submitted to EPA and 
approximately three months to review 
and comment on EPA’s Supplemental 
Proposal. EPA also notes that EPA’s 
rulemaking is not subject to NEPA. 



Comment: EPA’s relationship to the 
TWG is confusing. 



The White Mountain Apache Tribe 
stated that although EPA stated it was 
not involved in the Technical Work 
Group, EPA was a signatory of the ‘‘Joint 
Federal Agency Statement Regarding 
Navajo Generating Station,’’ the scope of 
which includes numerous elements that 
reference EPA’s commitments, along 
with the Departments of the Interior and 
Energy, in relation to NGS. The 
commenter suggests that EPA was 
involved in a legal triangulation with 
the TWG signatories and that such 
action is an extra-jurisdictional exercise 
by EPA, to which the Tribe does not 
consent. The commenter concludes that 
the Tribe cannot consider the TWG 
Alternative unless its published form is 
changed by EPA to fully disentangle the 
proposal from the signatory group and 
all non-BART Agreement terms, and 
additional public comment is thereafter 
allowed. 



Response: We disagree that the Joint 
Federal Agency Statement Regarding 
Navajo Generating Station indicates that 
EPA was involved in the TWG. The 
Joint Federal Agency Statement was 
signed by the Administrator of EPA and 
the Secretaries of the Interior and 



Energy on January 4, 2013. Among other 
things, that document acknowledged 
that each of the three federal agencies 
has an interest in the operation of NGS 
and set forth the goals of the agencies 
with respect to NGS and energy 
production in the region served by NGS. 



Although EPA clearly has an interest 
in reducing the visibility impacts of 
NGS, EPA was not part of the TWG. 
EPA did not participate in any of the 
substantive discussions and 
negotiations of the TWG. Two 
representatives of EPA attended the 
beginning of the first meeting of the 
TWG but only to present a summary of 
EPA’s February 5, 2013 Proposed 
Rule.145 After the initial meeting, EPA 
was not involved with the TWG until 
the TWG Agreement was completed. As 
such, EPA disagrees with the 
commenter that EPA is ‘‘entangled’’ 
with the TWG. 



The TWG was not primarily 
composed of federal agencies. The TWG 
had two Tribes (Gila River Indian 
Community and the Navajo Nation), two 
environmental organizations 
(Environmental Defense Fund and 
Western Resource Advocates), two 
Arizona utilities (CAWCD and SRP) and 
DOI. Appendix B of the TWG 
Agreement contains provisions relating 
to BART but there were several other 
provisions of the TWG Agreement that 
are beyond the scope of BART and are 
not part of EPA’s rulemaking in this 
action. 



For all the above reasons, EPA does 
not agree with the assumption 
underlying the comment that the White 
Mountain Apache Tribe ‘‘cannot 
consider the TWG Alternative unless its 
published form is changed by EPA to 
fully disentangle the proposal from the 
signatory group and all non-BART 
Agreement terms.’’ EPA does not agree 
that any further public comment is 
warranted. 



K. Other BART Alternatives 
Comment: Suggested BART 



Alternative from EarthJustice. 
Despite its objections to the proposed 



BART alternatives, one commenter 
suggested an alternative that includes 
(1) an enforceable requirement that one 
NGS unit shut down by 2020 and (2) an 
enforceable requirement that the 
remaining two units install SCR and 
meet a NOX emission limit of 0.065 lb/ 
MMBtu by the beginning of 2020. The 
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commenter recognized that other 
alternatives may exist, but asserted that 
for any alternative to comply with the 
minimum legal requirements, it must 
produce better visibility outcomes in 
Class I areas than BART and 
demonstrate that it does so through the 
use of visibility modeling. 



Response: Neither the BART 
requirements nor the provisions in the 
RHR governing alternatives to BART 
requires that BART sources cease 
operation. As such, EPA does not 
consider it appropriate for the Agency to 
require the shutdown of one unit of 
NGS by 2020 absent the consent of the 
owners. Regardless of whether the 
suggested alternative would provide for 
earlier and greater visibility 
improvement, it is not an option at this 
time. As explained in this rulemaking, 
the TWG Alternative does comply with 
the legal requirements for BART 
alternatives. 



Comment: Suggested BART 
Alternative from CAP NIA Users: New 
controls should not be required until 
after 2030. 



One commenter presented a table 
purporting to show EPA’s calculations 
of the NOX caps that would apply for a 
range of potential BART emission 
limits: 0.055, 0.06, 0.07, and 0.15 lb/
MMBtu. According to the commenter, 
the NOX cap that would apply under 
limits of 0.06 and 0.07 lb/MMBtu would 
exceed the proposed 2009–2044 NOX 
CAP by 2.5 and 7.5 percent, 
respectively. The commenter asserted 
that these differences would have 
imperceptible impacts on visibility and 
that, therefore, the use of the NOX cap 
based on a limit of 0.055 lb/MMBtu 
unduly constrained TWG Alternative A 
and resulted in an unwarranted 
requirement to install SCR on two NGS 
units by 2030, which would impose 
inequitable compliance costs on 
agricultural water users. The commenter 
stated that a NOX cap based on a BART 
limit of 0.06 or 0.07 lb/MMBtu would be 
very similar to the proposed 2009–2044 
NOX Cap, but would provide enough of 
an incremental increase to add 3 years 
of additional compliance flexibility for 
the installation of SCR on two units. 



The same commenter also stated that 
based on the 2009–2044 NOX Cap as 
proposed in the Supplemental Proposal, 
TWG Alternative A contains unused 
‘‘headroom’’ that renders the operation 
of SCR by 2030 unnecessary. According 
to the commenter, TWG Alternative A 
has the effect of forcing NOX emissions 
to a level that is at least 33,000 tons 
below the NOX cap, which the 
commenter believes makes the 
requirement to install and operate SCR 
by 2030 artificially stringent and 



unnecessary, and therefore arbitrary and 
capricious. The commenter indicated 
that the headroom under TWG 
Alternative A1 would yield more than 6 
years of additional compliance 
flexibility for the operation of SCR, and 
TWG Alternatives A2 and A3 would 
yield more than 3 years. The commenter 
concluded that EPA should revise the 
TWG Alternatives to provide the 
maximum amount of compliance 
flexibility for installation of SCR on 
NGS so as to not unnecessarily impose 
costs on NIA water users. 



Response: EPA disagrees with the 
assertion that new controls should not 
be required until after 2030. As stated 
previously, the TWG Agreement was a 
negotiated agreement, submitted to EPA, 
representing diverse interests. EPA 
evaluated the TWG Alternative to 
determine whether it was consistent 
with our framework for better than 
BART alternatives. Thus, although a few 
commenters may believe that the 
timeframes for compliance in the TWG 
Alternative are too stringent, the TWG 
Alternative is consistent with our 
proposed framework and it is consistent 
with the level of control in Appendix B 
to the TWG Agreement, which the 
operator and owners of NGS, as well as 
CAP, two tribes and two environmental 
organizations, have determined is 
acceptable. 



As stated elsewhere in the RTC, we 
disagree with the assertion that BART 
for NGS is an emission limit associated 
with SNCR (0.15 lb/MMBtu) or a less 
stringent limit associated with SCR 
(0.06 or 0.07 lb/MMBtu). Therefore, the 
additional time for compliance 
suggested by the commenters using 
higher BART Benchmarks or NOX Caps 
is not appropriate. The commenters 
further assert that NGS could comply 
with a limit of 0.07 lb/MMBtu in 2032 
and 2033 and still maintain total 
emissions below the 2009–2044 NOX 
Cap. EPA disagrees with commenters 
that the ‘‘unused headroom’’ warrants 
additional time to comply with the limit 
of 0.07 lb/MMBtu. The emission 
estimates that EPA presented in our 
Supplemental Proposal for the TWG 
Alternative involved projecting future 
emissions to 2044 based on average heat 
input at NGS over 2001–2008. Heat 
input in the future is expected to be 
variable and could possibly remain 
higher than average over an extended 
period of time, significantly affecting 
the total flexibility or compliance 
margin. EPA’s analysis was provided 
simply to assess whether operation 
consistent with the requirements under 
each TWG Alternative (A1–A3) could 
reasonably be determined to maintain 
emissions below the 2009–2044 NOX 



Cap and were not intended to represent 
actual year-by-year emissions in the 
future. Thus, the ‘‘unused headroom’’ is 
theoretical and could be smaller or 
larger than cited by the commenters. 



L. Other Comments 
Comment: Disproportionate impacts 



to tribes. 
The Tonto Apache Tribe and the San 



Carlos Apache Tribe commented that 
both the original BART proposal and the 
proposed TWG Alternative are contrary 
to the obligations of the United States 
and its trust responsibilities to Indian 
Tribes under CAP. The commenters 
stated that both regulatory programs 
would have disproportionate impacts on 
tribes with CAP contracts. The 
commenters noted that environmental 
quality is of utmost importance to the 
tribes, but that clean air is the 
responsibility of all citizens. Therefore, 
the commenters assert that because the 
United States owns 24.3 percent of NGS, 
the costs of compliance for that 24.3 
percent share should be shared among 
all American people, who will benefit 
from cleaner air. The commenters urged 
EPA to develop an alternative regulation 
that does not place additional burden on 
Indian Tribes. 



Response: EPA agrees that our 
proposed BART determination and the 
TWG Alternative will impact tribes with 
CAP water contracts. We note that the 
Joint Federal Agency Statement on NGS 
reflects the U.S. Government’s 
recognition of its responsibilities related 
to NGS and trust responsibility to 
Indian tribes affected by NGS. 



Although EPA is finalizing a BART 
Benchmark for NGS, the regulatory 
requirements of this Final Rule will 
include only the requirements and 
compliance timeframes for the TWG 
Alternative as proposed in our 
Supplemental Proposal. Under the TWG 
Alternative, emission reductions at NGS 
would be achieved in phases, including 
closure of one unit or the equivalent in 
2019, and compliance with an emission 
limit achievable with SCR in 2030. We 
note that the closure of one unit was 
possible because of the planned 
divestment of LADWP and NV Energy 
from NGS by 2019. Because LADWP 
and NV Energy are unrelated to CAP, 
EPA does not expect substantial 
compliance costs to be borne by 
Reclamation (and thus, tribes or other 
CAP water users) due to the first phase 
of emission reductions at NGS in 2019. 
EPA further notes that the 2030 
compliance date for meeting an 
emission limit achievable with SCR on 
two units at NGS is approximately 16 
years from the present day. As stated 
elsewhere in the RTC, the requirements 
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under BART and the TWG Alternative 
include emission limits, rather than 
technology requirements. Thus, 16 years 
from now, although SCR will be capable 
of meeting the emission limit, other 
technologies or options may become 
available for the operator of NGS to 
more cost-effectively meet the NOX 
emission limit of 0.07 lb/MMBtu. 



EPA recognized the potential impacts 
to tribes of our proposed BART 
determination and sought ways to 
provide flexibility and a framework for 
affected stakeholders to develop 
alternative approaches to BART. EPA 
has determined that the TWG 
Alternative achieves greater emission 
reductions than would otherwise be 
achieved under our BART 
determination, while providing 
additional time for compliance. This 
additional time allows the DOI, DOE, 
and EPA time to work with tribal 
stakeholders to identify and implement 
strategies for achieving the goals 
outlined in the Joint Federal Agency 
Statement on NGS. 



Comment: EPA lacks authority to 
regulate NGS 



Several commenters indicated that 
EPA overstepped its authority and 
stated that EPA’s proposal hinders the 
state’s ability to deal with 
environmental issues on a local level. 
One commenter stated that EPA’s 
regulations are an attack on free 
enterprise, and believes that the agenda 
of the current administration is to ban 
all coal-fired power plants regardless of 
the economic effect. 



Response: EPA disagrees that it has 
overstepped its regulatory authority and 
disagrees that any State has authority to 
regulate air pollution from sources 
located on the Navajo reservation. EPA’s 
authority to regulate NGS is established 
in sections 301(a) and 301(d)(4) of the 
CAA and the TAR. Section 301(d)(4) 
authorizes EPA to directly administer 
provisions of the CAA in Indian country 
under certain circumstances. The State 
of Arizona lacks authority to regulate air 
pollution sources located on the Navajo 
reservation. 



EPA disagrees that the regulations 
promulgated in this action, which are 
requirements consistent with the TWG 
Agreement, constitutes an attack on free 
enterprise. The TWG Alternative was 
submitted to EPA by a stakeholder 
group that had determined it was a more 
cost-effective approach to continuing to 
operate NGS than a prior proposal by 
EPA. EPA considered the direct costs of 
compliance in our five-factor BART 
analysis, and although not specifically 
required in the BART Guidelines, EPA 
also considered numerous indirect 
impacts and costs in our analysis of 



Factor 2. The comment provides no 
information other than conclusory 
statements that EPA failed to adequately 
consider the cost of compliance. EPA 
also disagrees that there is any agenda 
or effort to ban coal burning electricity 
generation. The TWG Agreement, as 
agreed upon by the members of the 
TWG, includes a provision that specifies 
continued operation of NGS as a 
conventional coal-fired power plant 
until 2044 when its lease with the 
Navajo Nation expires. Therefore, this 
rulemaking does not constitute a ban on 
burning coal. 



Comment: Lack of Consultation with 
Tribes. 



The Navajo Nation commented that 
EPA should improve communication at 
the start of any rulemakings to ensure 
that the Navajo Nation can provide 
meaningful information. The 
commenter said that even when the 
Agency develops supporting rule 
information like the RIA the Navajo 
Nation would like to be involved as it 
could impact the Nation. The 
commenter pointed out that EPA has 
known for decades that the Navajo 
Nation would be impacted by regulation 
of NGS and FCPP. The commenter 
quoted excerpts from Executive Order 
13175—Consultation and Coordination 
with Indian Tribal Governments and 
said that the standard for determining if 
a regulation has tribal implication is not 
whether it ‘‘impose[s] substantial direct 
compliance costs on tribal 
governments,’’ but rather a regulation 
has ‘‘substantial direct effects on one or 
more Indian tribes.’’ 



The Navajo Nation stated that it was 
not consulted during the development 
of the ANPR and indicated that in 
August of 2009, one day prior to the 
ANPR for NGS and FCPP, EPA made a 
courtesy call to the President of the 
Navajo Nation. The Navajo Nation 
believes that if early and meaningful 
consultation with the Nation had 
occurred this could have led to an 
adequate analysis of BART controls and 
careful examination of non-air quality 
impacts. 



The Gila River Indian Community 
expressed similar concerns regarding 
the lack of consultation. During a 
consultation on August 7, 2012, the 
commenter stated that it was their 
understanding that EPA would describe 
to the Community the proposed 
regulation prior to the rulemaking being 
issued. Instead, the commenter said, 
EPA called the night before issuing the 
rule, which the commenter said was 
inadequate and inconsistent with the 
expectations regarding consultation. 
The commenter also understood that the 
rule was to be proposed in September 



2012 but it was not proposed until 
January 2013 and in the meantime 
several stakeholders provided 
additional input to the Agency. 
However, the Community was not 
consulted during this time. In addition, 
the Community expects an explanation 
of the final rule after it is issued by EPA. 



The Hopi Tribe also commented on 
the lack of consultation and 
involvement of tribes in developing the 
regulation. The commenter submitted 
multiple letters to EPA indicating its 
concern about not being involved in the 
development of the rule or consulted 
but without providing pertinent 
information. In one of the letters, the 
commenter said that the government 
acknowledged the Hopi Tribe as a 
stakeholder and the intention to work 
with the Tribe; however, contrary to 
statements in the Joint Federal Agency 
Statement on NGS to work with tribes, 
the Hopi Tribe was not included in the 
TWG. 



The Hopi Tribe specifically indicated 
that it was denied information regarding 
the TWG Alternative and the 
development of the alternative, 
something the commenter pointed out is 
essential in order to provide relevant 
and useful comments to EPA. The 
commenter said that it has submitted 
two Freedom of Information Act (FOIA) 
requests to DOI, which included 
documentation related to NGS and 
information documenting DOI’s 
representation of the Hopi Tribe during 
the negotiation of the TWG Alternative. 
The commenter said that until it has the 
information requested via FOIA, it is not 
able to provide written comments on the 
TWG Alternative. 



The Hopi Tribe asserted that it is has 
been treated differently than other tribal 
stakeholders in the TWG Agreement. 
For example, the TWG Agreement states 
that SRP will advocate to EPA the 
Navajo Nation’s treatment as state (TAS) 
status. The Hopi Tribe indicated that the 
TWG Alternative protects the economic 
interests of the Navajo Nation and the 
Gila Indian Community but 
compromises the coal revenues of the 
Hopi Tribe and contains no mitigation 
measures for the significant and adverse 
economic impact. The Hopi Tribe 
indicated that it will be 
disproportionately and adversely 
affected by the reduced capacity at NGS. 



The Kaibab Band of Paiute Indians 
expressed similar concerns regarding 
the lack of involvement of Indian Tribes 
and demanded that EPA consider the 
requests of the Kaibab Paiute. The 
commenter referred to the TWG 
Agreement and requested that the 
Kaibab Paiute Indian Reservation 
receive $2.5 million of the $5 million 
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146 http://www.gpo.gov/fdsys/pkg/WCPD-2000-11- 
13/pdf/WCPD-2000-11-13-Pg2806-2.pdf. 



147 See listed item indicating consultation 
meeting on June 10, 2009 between Laura Yoshii, 
Acting Regional Administrator of EPA Region 9, 
and President Joe Shirley, Jr., of the Navajo Nation, 
to discuss moving forward on the ANPR for Four 
Corners Power Plant and NGS. See document titled 
‘‘2013_0109 Timeline of all tribal consultations on 
NGS.docx’’ in document number 0005 in the docket 
for this rule. 



148 See 74 FR 44313 at 44314 (August 28, 2009). 
149 See document titled ‘‘2013_0109 Timeline of 



all tribal consultation on NGS.pdf’’ in document 
number 0005 in the docket for the rule at and 
document titled ‘‘Updated Timeline of all Tribal 
Consultation on NGS_for Final Rule.pdf’’ in the 
docket for the rule. 



150 Id., and see, e.g., document 0008 in the docket 
for the rule. 



151 See page 25 and 26 of the TSD to the Proposed 
Rule, document 0014 in the docket for this rule. 



152 See document titled ‘‘Updated Timeline of all 
Tribal Consultation on NGS_for Final Rule.pdf’’ in 
the docket for the rule. 



153 Id. 
154 See comment numbers 0340, 0317, 0387, 0402, 



0419, and 0421 in the docket for the rule. 
155 See comment number 0440 in the docket for 



the rule. 
156 See document titled ‘‘2014_0107 EPA Letter to 



Chairman Honanie with Enclosure 1.pdf’’ in the 
docket for this rule. 



Local Benefit Fund designated for 
community projects within 100 miles of 
NGS (the reservation is 60 miles from 
NGS). Also, the commenter said that the 
TWG Agreement promotes the 
development of clean energy, and based 
on that provision of the agreement, the 
commenter requested a 250 MW solar 
farm. 



The Tohono O’odham Nation objected 
that a number of Indian nations that 
would be substantially affected by the 
rule were excluded from the TWG. The 
commenter noted that it is particularly 
concerned with maintaining CAP water 
delivery under whatever rule is 
finalized by EPA. 



Response: EPA understands the 
importance of NGS to numerous tribes 
located in Arizona and the importance 
of our trust responsibility to Indian 
tribes affected by NGS. As a result, we 
have attempted to ensure that these 
tribes were consulted throughout the 
rulemaking process. We respectfully 
disagree that there was a lack of 
consultation with tribes. 



EPA agrees with the Navajo Nation 
that Executive Order 13175 defines 
‘‘policies that have tribal implications’’ 
to refer to regulations or other actions 
that have substantial direct effects on 
one or more Indian tribes.146 We 
disagree that EPA’s discussion of direct 
compliance costs on tribal governments 
is not a correct standard for 
consideration and note that section 5(b) 
of EO 13175 further states that 



To the extent practicable and permitted by 
law, no agency shall promulgate any 
regulation that has tribal implications, that 
imposes substantial direct compliance costs 
on Indian tribal governments, and that is not 
required by statute . . . 



In our discussion of EO 13175, we 
included consideration of substantial 
direct compliance costs to tribal 
governments, as well as the broader 
consideration of substantial direct 
effects on one or more Indian tribes. We 
conclude that our proposed action on 
NGS will have tribal implications and 
may have substantial indirect effects on 
tribes, but will not impose substantial 
direct compliance costs on Indian tribal 
governments. We also conclude that this 
rule is appropriate under the CAA 
because NGS is a facility that is subject 
to BART. 



In our proposed rule, EPA provided a 
document that listed all written or 
telephone correspondence as well as 
consultation meetings between EPA and 
Tribes on NGS. Although the 
commenter suggests that EPA’s 
telephone call to the President of the 



Navajo Nation one day prior to the 
signature of the ANPR in August 2009 
was our first communication with the 
Nation on the subject, we note that the 
timeline includes a meeting between 
EPA and the Navajo Nation that 
occurred two months prior to the ANPR 
to discuss EPA’s plans to move forward 
on an ANPR related to our ongoing 
BART analyses for FCPP and NGS.147 
EPA further notes that the ANPR was 
not a proposed rule. The ANPR was an 
Advanced Notice of Proposed 
Rulemaking where we provided the 
public advance notice of our intention 
to develop rulemakings for FCPP and 
NGS. EPA included some initial 
analysis of two of the BART factors and 
stated that the ‘‘specific purpose of this 
ANPR is for EPA to collect additional 
information.’’ 148 Subsequent to the 
publication of the ANPR in the Federal 
Register on August 28, 2009, and prior 
to our proposed rule on NGS, EPA held 
four consultation meetings with tribes 
in 2009, eight consultation meetings 
with tribes in 2010, eight consultation 
meetings in 2011, and ten consultation 
meetings with tribes in 2012.149 Of these 
meetings, at least eight were held as 
group consultation sessions where all 
tribes in Arizona were invited to 
participate and were provided the 
opportunity to request individual 
consultation meetings as well.150 



The Navajo Nation, the Hopi Tribe, 
the Gila River Indian Community, the 
Tohono O’odham Nation, the Ak-Chin 
Indian Community, the Pascua Yaqui 
Tribe, the Fort McDowell Yavapai 
Nation, and the Yavapai-Apache Nation, 
and the Inter Tribal Council of Arizona 
submitted comments to EPA on the 
ANPR. EPA summarized and provided 
responses to comments received from 
tribal governments in the TSD for our 
proposed rule on NGS.151 The primary 
concerns expressed by the tribal 
governments related to the economic 
importance of NGS and the relationship 
of NGS with CAP and Indian Water 



Settlement Agreements. The Navajo 
Nation also commented on specific 
aspects of the five-factor analysis for 
BART, and the Hopi Tribe submitted an 
economic study it had commissioned 
that expresses concern that regulatory 
actions would force NGS to close. In our 
proposed rule and in our development 
of our proposed framework for BART 
Alternatives, including the credit for 
early installation of LNB/SOFA, EPA 
recognized the importance of NGS to 
tribes in Arizona, both in contributing to 
the economies of the Navajo Nation and 
Hopi Tribe, and in serving as a source 
of electrical power for CAP and a source 
of revenue to the Lower Colorado River 
Basin Development Fund, as related to 
water settlement agreements with 
numerous tribes in Arizona. Based on 
this recognition, EPA put forth 
additional options for greater flexibility 
in the compliance timeframe and 
invited stakeholders to develop and 
submit additional BART Alternatives to 
EPA for consideration. 



Following the publication of our 
proposed rule on February 5, 2013, EPA 
engaged in 17 consultation meetings 
with tribes prior to the January 2014 
close of the public comment period.152 
Of these meetings, at least two were 
held as group consultation sessions 
where all tribes in Arizona were invited 
to participate and were provided the 
opportunity to request individual 
consultation meetings as well.153 EPA 
received comment letters on our 
proposal and Supplemental Proposal 
from the Navajo Nation, the Gila River 
Indian Community, the Tohono 
O’odham Nation, the Ak-Chin Indian 
Community, the Tonto Apache Tribe, 
the San Carlos Apache Tribe, and the 
Kaibab Band of Paiute Indians.154 At the 
request of two tribes for additional time 
beyond January 6, 2014 to submit 
comments, EPA agreed that we would 
consider comments from tribal 
governments submitted after the close of 
the comment period. The White 
Mountain Apache Tribe submitted 
comments on February 5, 2014.155 In 
addition, in response to their request to 
EPA for information related to NGS, we 
provided responsive documents to the 
Hopi Tribe on January 7, 2014.156 As 
shown in additional correspondence, 
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157 See document titled ‘‘2014_0131 Letter from 
Chairman Honanie.pdf’’ and document titled 
‘‘2014_0206 EPA Response to Chairman Honanie_
Hopi Tribe.pdf’’ in the docket for this rule. 



158 The EPA policy on Consultation and 
Coordination with Indian Tribes is posted on the 
following Web site: http://www.epa.gov/tribal/
consultation/consult-policy.htm. 



159 See Appendix A (List of Written Comments) 
to the RTC and the docket for this rulemaking. 



the Hopi Tribe requested additional 
time to submit comments, and EPA 
again agreed to consider late comments 
from the Hopi Tribe.157 EPA did not 
receive any further comments from the 
Hopi Tribe. 



Several tribes also expressed concern 
that the Technical Work Group included 
only two tribes, the Navajo Nation and 
the Gila River Indian Community, and 
excluded numerous other tribes that 
also have a significant economic interest 
in NGS. EPA recognizes that many 
tribes were not included in the 
development of the TWG Agreement. 
EPA was not involved in the formation 
of the TWG or any of the negotiations 
between the members of the TWG in 
developing the TWG Agreement. In 
addition, our evaluation of the TWG 
Agreement was for the sole purpose of 
determining whether Appendix B to the 
TWG Agreement meets our framework 
for a ‘‘better than BART’’ Alternative. 
Therefore, although EPA agrees that 
many tribes have economic interest in 
NGS and CAP, EPA does not have any 
role in the distribution of funds 
described in the TWG Agreement. 



Based on numerous consultation 
meetings between high-level officials 
from EPA and elected tribal leaders, 
beginning in 2009 and extending into 
2013, and our development of flexible 
options for BART Alternatives in 
response to comments from tribes, EPA 
considers our consultation on NGS to be 
consistent with EO 13175 and EPA’s 
policy to engage in early and 
meaningful consultation with tribes.158 
EPA will provide notification of our 
Final Rule, in writing, to all tribal 
governments that submitted comments 
to EPA on our Proposed Rule or 
Supplemental Proposal and will provide 
our written responses to their specific 
comments. All written correspondence 
from tribal governments to EPA 
regarding NGS and our proposed BART 
determination is available in the docket 
for this rulemaking.159 



V. Summary of Final Action 



On February 5, 2013, EPA issued a 
proposed BART analysis of NOX 
controls at NGS. Based on that analysis, 
EPA proposed a NOX emission limit of 
0.055 lb/MMBtu for all three units 
within five years of a Final Rule. Our 



proposed rule also set out a framework 
for evaluating BART alternatives at 
NGS. EPA proposed a ‘‘better than 
BART’’ alternative (Alternative 1), 
consistent with this proposed 
framework, requiring compliance with a 
NOX emission limit of 0.055 lb/MMBtu 
on one unit per year in 2021, 2022, and 
2023. EPA invited stakeholders to 
submit additional alternatives, 
consistent with our proposed framework 
for ‘‘better than BART’’ alternatives, to 
EPA for consideration. 



On July 26, 2013, a stakeholder group, 
known as the TWG, submitted an 
agreement among seven diverse entities 
(TWG Agreement) that included an 
additional BART alternative (Appendix 
B to the TWG Agreement). In general, 
this alternative includes closure of one 
unit at NGS, or curtailment of net 
generating capacity by an equivalent 
amount, in 2019 and compliance with 
an emission limit of 0.07 lb/MMBtu on 
two units at NGS in 2030. The TWG 
Agreement also included a provision 
requiring the owners of NGS to cease 
conventional coal-fired generation at 
NGS by the end of 2044. EPA 
independently evaluated Appendix B to 
the TWG Agreement to determine 
whether it complied with the framework 
we put forth in our Proposed Rule, as 
well as the statutory and regulatory 
requirements in the CAA and the RHR. 



On October 22, 2013, EPA published 
a Supplemental Proposal. Our 
Supplemental Proposal contained a 
detailed evaluation of Appendix B to 
the TWG Agreement along with a 
discussion of our legal rationale for 
proposing to approve requirements 
consistent with the TWG Agreement as 
a ‘‘better than BART’’ alternative. Our 
Supplemental Proposal and this Final 
Rule refer to our regulations that are 
generally consistent with Appendix B to 
the TWG Agreement as the ‘‘TWG 
Alternative.’’ The Supplemental 
Proposal (i.e., the TWG Alternative) 
included regulatory requirements to 
achieve substantial NOX reductions over 
time, as well as a cap in cumulative 
NOX emissions from NGS over 2009– 
2044 (2009–2044 NOX Cap) to ensure 
that lifetime emissions from NGS under 
the TWG Alternative do not exceed 
lifetime emissions that would have 
otherwise occurred under our proposed 
BART determination for NGS (BART 
Benchmark). 



Based on our review of all comments 
we received on the Proposed Rule and 
Supplemental Proposal, EPA is taking 
action to finalize requirements 
consistent with the TWG Agreement, as 
a ‘‘better than BART’’ Alternative (TWG 
Alternative) put forth in our 
Supplemental Proposal. EPA is also 



taking final action to determine that a 
BART Benchmark, consistent with our 
proposed BART determination, is 
appropriate for establishing the 2009– 
2044 NOX Cap under the TWG 
Alternative. EPA is not finalizing our 
proposed BART determination for NGS 
in the regulatory requirements of this 
Final Rule, and EPA is not taking action 
to finalize Alternative 1, the ‘‘better than 
BART’’ Alternative we put forth in our 
Proposed Rule. 



This Final Action is expected to result 
in over an 80 percent reduction in NOX 
emissions and to significantly reduce 
the impact of NGS on visibility at 11 
mandatory Class I Federal areas. EPA’s 
action to finalize requirements 
consistent with the TWG Agreement as 
a ‘‘better than BART’’ alternative for 
NGS will ensure that lifetime NOX 
emissions from NGS do not exceed the 
BART Benchmark. 



VI. Administrative Requirements 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



This action will finalize a source- 
specific FIP for a single generating 
source. This type of action is exempt 
from review under Executive Orders 
12866 (58 FR 51735, October 4, 1993) 
and 13563 (76 FR 3821, January 21, 
2011). 



B. Paperwork Reduction Act 



This action does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. Under the 
Paperwork Reduction Act, a ‘‘collection 
of information’’ is defined as a 
requirement for ‘‘answers to . . . 
identical reporting or recordkeeping 
requirements imposed on ten or more 
persons. . . .’’ 44 U.S.C. 3502(3)(A). 
Because the final FIP applies to a single 
facility, Navajo Generating Station, the 
Paperwork Reduction Act does not 
apply. See 5 CFR 1320(c). 



Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
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information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 



An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR Part 9. 



C. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RFA) 



generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 



For purposes of assessing the impacts 
of today’s rule on small entities, small 
entity is defined as: (1) A small business 
as defined by the Small Business 
Administration’s (SBA) regulations at 13 
CFR 121.201; (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 
than 50,000; and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. 



After considering the economic 
impacts of this action on small entities, 
I certify that this final action will not 
have a significant economic impact on 
a substantial number of small entities. 
The Navajo Generating Station is not a 
small entity and the FIP for Navajo 
Generating Station being finalized today 
does not impose any compliance 
requirements on small entities. See Mid- 
Tex Electric Cooperative, Inc. v. FERC, 
773 F.2d 327 (D.C. Cir. 1985). We 
recognize that several tribes located in 
Arizona have expressed concerns 
regarding potential indirect effects of 
this Final Rule; however, these indirect 
effects are not direct compliance costs 
or requirements on small entities. 



D. Unfunded Mandates Reform Act 
(UMRA) 



This rule will impose an enforceable 
duty on the private sector owners of 
Navajo Generating Station. However, 
this rule does not contain a Federal 
mandate that may result in expenditures 
of $100 million (in 1996 dollars) or 
more for State, local, and tribal 
governments, in the aggregate, or the 



private sector in any one year. EPA’s 
estimate for the total annual cost to 
install and operate SCR on all three 
units at NGS if it had been required to 
comply with BART does not exceed 
$100 million (in 1996 dollars) in any 
one year. Because we are finalizing 
requirements consistent with Appendix 
B to the TWG Agreement, which 
provides more flexibility than EPA’s 
proposed BART determination and 
would, at most, require installation and 
operation of SCR on two units, rather 
than three units at NGS, EPA expects 
the total annual cost of implementing 
the TWG Alternative to also not exceed 
$100 million (in 1996 dollars). Thus, 
this rule is not subject to the 
requirements of sections 202 or 205 of 
UMRA. This action is also not subject to 
the requirements of section 203 of 
UMRA because it contains no regulatory 
requirements that might significantly or 
uniquely affect small governments. This 
rule will not impose direct compliance 
costs on the Navajo Nation, and will not 
preempt Navajo law. This final action 
will reduce the emissions of NOX from 
a single source, the Navajo Generating 
Station. 



E. Executive Order 13132: Federalism 
This action does not have federalism 



implications. It will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or in the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. This final action 
requires emission reductions of NOX at 
a specific stationary source located in 
Indian country. Thus, Executive Order 
13132 does not apply to this action. 



F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 



Subject to the Executive Order 13175 
(65 FR 67249, November 9, 2000) EPA 
may not issue a regulation that has tribal 
implications, that imposes substantial 
direct compliance costs, and that is not 
required by statute, unless the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by tribal governments, or 
EPA consults with tribal officials early 
in the process of developing the 
proposed regulation and develops a 
tribal summary impact statement. EO 
13175 defines ‘‘policies that have tribal 
implications’’ to refer to regulations or 
other actions that have substantial direct 
effects on one or more Indian tribes. 



EPA has concluded that this Final 
Action will have tribal implications 
based on the direct relationship between 



NGS and the Navajo Nation. In addition, 
EPA anticipates that the following direct 
and indirect effects may result from the 
TWG Alternative and Reclamation’s 
ownership interest in NGS: Decreased 
revenues to the Hopi Tribe and the 
Navajo Nation associated with the 
closure of one unit or curtailment of 
electricity generation in 2019; and 
increased water costs to tribes 
associated with the installation of 
controls to meet an emission limit of 
0.07 lb/MMBtu in 2030. However, it 
will neither pre-empt Tribal law nor 
impose substantial direct compliance 
costs on tribal governments (no tribal 
government is an owner or participant 
in NGS and therefore no tribal 
government will be required to pay 
direct costs of compliance). We note 
that the Navajo Nation has the option to 
purchase up to a 170 MW share of NGS 
in 2019. EPA understands that the 
Navajo Nation has not yet made its 
decision and therefore, currently, no 
tribal government is a Participant in 
NGS. 



The owners of NGS, together with the 
Navajo Nation, the Gila River Indian 
Community, and several other 
stakeholders, submitted the TWG 
Agreement to EPA that would provide 
compliance flexibility to the owners and 
result in greater reasonable progress 
than BART toward the national 
visibility goal. This TWG Alternative 
involves closure or curtailment of 
production on one unit of NGS and 
installation of add-on pollution controls 
to the remaining two units. EPA issued 
a Supplemental Proposal proposing to 
find that the TWG Alternative met the 
requirements of the CAA and RHR. 
Today, EPA is finalizing requirements 
consistent with the TWG Agreement. 
Because the TWG Alternative involves 
the closure or curtailment of production 
on one unit and an associated decline in 
the amount of coal mined and 
combusted, to the extent that taxes or 
royalties paid to the Hopi Tribe and the 
Navajo Nation by the operators of 
Navajo Generating Station and the 
Kayenta Mine, are tied to the amount of 
coal that is mined or the amount of 
electricity that is generated at NGS, the 
revenues to the Hopi Tribe and Navajo 
Nation may be expected to decline. In 
addition, under the TWG Alternative, 
when the installation of add-on 
pollution controls occurs in 2030, EPA 
expects the CAWCD variable OM&R 
water rate to increase, affecting tribes 
with allocations of CAP water. 



EPA consulted with tribal officials 
early in the process of developing this 
regulation to permit them to have 
meaningful and timely input into its 
development. EPA first put forth an 
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160 See Joint Federal Agency Statement Regarding 
Navajo Generating Station, dated January 4, 2013, 
in the docket for this proposed rulemaking. 



161 See Factor 2 analysis, 78 FR 8281–8284 
(February 5, 2013). 



162 Id. 
163 Id. at 8291. 
164 Id. at 8289. 



165 As described in our Supplemental Proposal 
(78 FR 62512, October 22, 2013), the seven elements 
of the TWG Agreement were (1) a description of a 
‘‘Reasonable Progress Alternative to BART’’ 
(Appendix B to the TWG Agreement); (2) a study 
of options by Reclamation for replacing the federal 
share of energy being generated from NGS with low- 
emitting energy; (3) commitments by Interior to 
reduce or offset emissions of carbon dioxide (CO2) 
by three percent per year and facilitate the 
development of clean energy resources; (4) 
commitments by Interior to mitigate potential 
impacts from EPA’s final BART rule to Affected 
Tribes; (5) a commitment by Interior to carry out the 
Phase 2 Study by the National Renewable Energy 
Laboratory (NREL) for the purposes of studying 
options for the future of NGS; (6) a commitment by 
SRP to make funds available for a Local Benefit 
Fund for community improvement projects within 
100 miles of NGS or the Kayenta Mine; and (7) a 
summary of obligations of the Parties to the 
Agreement and miscellaneous legal provisions. 



166 See document titled ‘‘Updated Timeline of All 
Tribal Consultations on NGS for Final Rule.docx’’ 
in the docket for this rulemaking. 



167 See document titled ‘‘Updated Timeline of all 
Tribal Consultation on NGS_for Final Rule.pdf’’ in 
the docket for the rule. 



168 Id. 



ANPR on August 28, 2009 to accept 
comment on preliminary information 
provided by FCPP and NGS and to begin 
the consultation process with the 
Federal Land Managers and affected 
tribes. 



EPA received numerous comments on 
the ANPR from tribes and tribal 
organizations, including the Navajo 
Nation, Hopi Tribe, Gila River Indian 
Community, Ak-Chin Indian 
Community, Tohono O’odham Nation, 
Pascua Yaqui Tribe, Fort McDowell 
Yavapai Nation, Yavapai-Apache 
Nation, and the Inter Tribal Council of 
Arizona. Comments from the Navajo 
Nation on NGS and from the Hopi Tribe 
focused on the significant contribution 
of coal-related royalties, taxes, and 
employment at NGS and the Kayenta 
Mine to the economies of the Navajo 
Nation and the Hopi Tribe. Comments 
from the Gila River Indian Community, 
the Tohono O’odham Nation, and other 
tribes located in Arizona focused on the 
importance of continued operation of 
NGS as a source of power to CAP, in 
order for the federal government to meet 
obligations under existing water 
settlement agreements. The importance 
to tribes of continued operation of NGS 
and affordable water costs cannot be 
overemphasized. 



Given the extent of federal and tribal 
interests in NGS and the federal 
government’s trust responsibility to 
Indian tribes, on January 4, 2013, EPA, 
DOI, and DOE signed a joint federal 
agency statement committing to 
collaborate on several short- and long- 
term goals, including analyzing and 
pursuing strategies for providing clean, 
affordable and reliable power, affordable 
and sustainable water, and sustainable 
economic development to key 
stakeholders who currently depend on 
NGS.160 The partner agencies have 
already begun to work together with 
stakeholders to identify and undertake 
actions that support implementation of 
BART, including seeking funding to 
cover expenses for pollution control or 
other necessary upgrades for the federal 
portion of NGS. The agencies have also 
begun work to jointly support a phase 
2 report to analyze a full range of clean 
energy options for NGS. Finally, the 
agencies intend to work with 
stakeholders to develop a roadmap for 
achieving long-term, innovative clean 
energy solutions for NGS. 



In our February 5, 2013 Proposed 
Rule, EPA exercised discretion to 
include in our analysis of Factor 2 
(Energy and Non-Air Quality Impacts), 



an examination of the viability of 
continued operation of NGS if new NOX 
controls are required, to address the 
concern expressed by numerous tribes 
that a BART determination requiring 
SCR would force NGS to close. Our 
analysis showed that although SCR 
would increase the cost of electricity 
generation at NGS, installing and 
operating SCR at NGS would still be less 
costly than replacing NGS with power 
purchased from elsewhere in the 
West.161 However, we also recognized 
that the timing of regulatory compliance 
is an important consideration given 
potential ownership changes and other 
requirements related to the extension of 
the NGS lease and other rights-of-way 
agreements. As part of our Factor 2 
analysis, we also estimated potential 
water rate increases to tribes.162 As 
discussed in our proposed rule, EPA 
considers the potential economic 
impacts to tribes to argue for flexibility 
in the compliance timeframe for NGS. 



In addition to our proposed BART 
determination for NGS, EPA also 
proposed a framework for evaluating 
alternatives to BART that provide 
options for flexibility in achieving 
emission reductions at NGS. EPA 
proposed an alternative to BART 
consistent with our proposed framework 
and invited stakeholders to submit other 
alternatives to BART that reduce NOX 
emissions at NGS while providing long- 
term, sustainable benefits for tribes.163 
We noted that the extended timeframe 
for compliance would not, in itself, 
avoid or mitigate increases in water 
rates for tribes located in Arizona; 
however, it would provide time for the 
collaborating federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover the expenses for the 
federal portion of pollution control at 
NGS.164 



Following our Proposed Rule, the 
TWG, which included the Navajo 
Nation, the Gila River Indian 
Community, and the Interior, together 
with four additional groups, submitted 
their agreement (TWG Agreement) that 
contained an additional BART 
alternative for consideration (Appendix 
B to the TWG Agreement). Although 
EPA was not part of the TWG, we note 
that the TWG Agreement included 
seven elements, including elements 
directly or indirectly related to tribes, 
i.e., commitments by Interior to mitigate 
potential impacts from EPA’s final 



BART rule to Affected Tribes and a 
commitment by SRP to make funds 
available for a Local Benefit Fund for 
community improvement projects 
within 100 miles of NGS or the Kayenta 
Mine.165 



EPA has met with tribes on numerous 
occasions to discuss the significance of 
NGS to tribal economies and tribal 
water interests in Arizona.166 
Consultations with tribes included 
potential economic impacts associated 
with a BART determination for NGS, as 
well as potential impacts from EPA’s 
Mercury and Air Toxics Standards 
(MATS) rulemaking. 



In recognition of the unusual 
complexity of regulating NGS, 
representatives from EPA, including the 
Assistant Administrator and the Deputy 
Assistant Administrator for the Office of 
Air and Radiation and the Regional 
Administrator for Region 9, visited NGS 
and affected communities in the area. 
EPA officials have also met with 
additional stakeholders, at various 
locations, including EPA offices in San 
Francisco, California and Washington, 
DC, and offices of individual tribal 
governing councils and the Inter Tribal 
Council of Arizona. 



Following the publication of our 
proposed rule on February 5, 2013, EPA 
engaged in 17 consultation meetings 
with tribes prior to the January 2014 
close of the public comment period.167 
Of these meetings, at least two were 
held as group consultation sessions 
where all tribes in Arizona were invited 
to participate and were provided the 
opportunity to request individual 
consultation meetings as well.168 EPA 
received comment letters on our 
proposal and Supplemental Proposal 
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169 See comment numbers 0340, 0317, 0387, 0402, 
0419, and 0421 in the docket for the rule. 



170 See comment number 0440 in the docket for 
the rule. 



171 See document titled ‘‘2014_0107 EPA Letter to 
Chairman Honanie with Enclosure 1.pdf’’ in the 
docket for this rule. 



172 See document titled ‘‘2014_0131 Letter from 
Chairman Honanie.pdf’’ and document titled 
‘‘2014_0206 EPA Response to Chairman Honanie_
Hopi Tribe.pdf’’ in the docket for this rule. 



173 EPA’s policy on Consultation and 
Coordination with Indian Tribes is posted on the 
following Web site: http://www.epa.gov/tribal/
consultation/consult-policy.htm. 



from the Navajo Nation, the Gila River 
Indian Community, the Tohono 
O’odham Nation, the Ak-Chin Indian 
Community, the Tonto Apache Tribe, 
the San Carlos Apache Tribe, and the 
Kaibab Band of Paiute Indians.169 At the 
request of two tribes for additional time 
beyond January 6, 2014 to submit 
comments, EPA exercised our discretion 
to accept comments from tribal 
governments after the close of the 
comment period. The White Mountain 
Apache Tribe submitted comments on 
February 5, 2014.170 In addition, in 
response to their request to EPA for 
information related to NGS, we 
provided responsive documents to the 
Hopi Tribe on January 7, 2014.171 As 
shown in additional correspondence, 
the Hopi Tribe requested additional 
time to submit comments, and EPA 
continued to exercise our discretion to 
accept late comments from the Hopi 
Tribe.172 Our separate response to 
comments document contains a 
summary of all substantive comments 
and EPA’s responses to those comments. 



Several tribes expressed concern that 
the Technical Work Group included 
only two tribes, the Navajo Nation and 
the Gila River Indian Community, and 
excluded numerous other tribes that 
also have a significant economic interest 
in NGS. Several tribes also asserted that 
the Proposed Rule and Supplemental 
Proposal have disproportionate impacts 
on tribes with CAP water settlements 
and urged EPA to develop an alternative 
regulation that does not place an 
additional burden on Indian tribes. 
Another tribe requested that a portion of 
the funds identified in the TWG 
Agreement be designated to their tribe. 



EPA recognizes that many tribes did 
not participate in the development of 
the TWG Agreement. EPA was not 
involved in the formation of the 
Technical Work Group or any of the 
negotiations between the members of 
the TWG in developing the TWG 
Agreement. In addition, our evaluation 
of the TWG Agreement was for the sole 
purpose of determining whether the 
TWG Alternative (Appendix B to the 
TWG Agreement) meets our framework 
for a ‘‘better than BART’’ Alternative. 
Therefore, although EPA agrees that 
many tribes have economic interests in 



NGS and CAP, EPA did not have a role 
in the TWG Agreement and does not 
have any role in the distribution of 
funds described in the TWG Agreement. 



EPA recognizes that our final action 
will have tribal implications. Because 
we are taking action to finalize 
requirements consistent with the TWG 
Agreement, EPA anticipates that 
increases in CAP water costs as a result 
of the installation of new air pollution 
controls at NGS would not occur until 
2030. In addition, as stated elsewhere, 
EPA has committed to collaborating 
with other federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover the expenses for the 
federal portion of pollution control at 
NGS. 



In summary, EPA has taken numerous 
steps, as described in the preceding 
paragraphs, to evaluate the potential 
impacts on Tribes and to identify and 
provide the flexibility for others to 
develop alternative approaches that 
would meet the requirements of the 
CAA and the RHR while being as 
sensitive as possible to concerns raised 
by Tribes. Through the Joint Federal 
Agency Statement on NGS, the federal 
government has recognized its 
obligations through its trust 
responsibility and through its specific 
historical and ongoing involvement 
with NGS and water rights settlements 
with Tribes. That agreement reflects our 
commitment to ongoing engagement 
with affected Tribes and to the pursuit 
of a long-term solution for electricity 
generation that is protective of the 
economic interests of Tribes and public 
health and the environment. 



Based on numerous consultation 
meetings between high-level officials 
from EPA and elected tribal leaders, 
beginning in 2009 and extending into 
2013, and our development of flexible 
options for BART Alternatives in 
response to comments from tribes, EPA 
considers our consultation on NGS to be 
consistent with EO 13175 and EPA’s 
policy to engage in early and 
meaningful consultation with tribes.173 



G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



Executive Order 13045: Protection of 
Children from Environmental Health 
Risks and Safety Risks (62 FR 19885, 
April 23, 1997), applies to any rule that: 
(1) Is determined to be economically 
significant as defined under Executive 



Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 



This rule is not subject to Executive 
Order 13045 because it requires 
emissions reductions of NOX from a 
single stationary source. Because this 
action only applies to a single source 
and is not a rule of general applicability, 
it is not economically significant as 
defined under Executive Order 12866, 
and does not have a disproportionate 
effect on children. However, to the 
extent that the rule will reduce 
emissions of NOX, which contributes to 
ozone formation, the rule will have a 
beneficial effect on children’s health by 
reducing air pollution that causes or 
exacerbates childhood asthma and other 
respiratory issues. 



H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



This action is not subject to Executive 
Order 13211 (66 FR 28355 (May 22, 
2001)), because it is not a significant 
regulatory action under Executive Order 
12866. 



I. National Technology Transfer and 
Advancement Act 



Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA), Public Law 104– 
113, 12 (10) (15 U.S.C. 272 note) directs 
EPA to use voluntary consensus 
standards (VCS) in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. VCS are 
technical standards (e.g., materials 
specifications, test methods, sampling 
procedures and business practices) that 
are developed or adopted by the VCS 
bodies. The NTTAA directs EPA to 
provide Congress, through annual 
reports to OMB, with explanations 
when the Agency decides not to use 
available and applicable VCS. 



Consistent with the NTTAA, the 
Agency conducted a search to identify 
potentially applicable VCS. For the 
measurements listed below, there are a 
number of VCS that appear to have 
possible use in lieu of the EPA test 
methods and performance specifications 
(40 CFR Part 60, Appendices A and B) 
noted next to the measurement 
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174 See, for example, document number 0232 in 
the ANPR docket at EPA–R09–OAR–2009–0598, 
and document numbers 0008 and 0009 in the 
docket for this rule at EPA–R09–OAR–2013–0009. 



175 See, for example, document number 0150, 
0152, 0166, 0173, 0302, and 0303 in the docket for 
this rule. 



176 See document number 0122 in the docket for 
this rulemaking. 



177 See document numbers 0182, 0183, and 0184 
in the docket for this rulemaking. 



178 EPA engaged with the government of the Hopi 
Tribe to search for an oral interpreter between 
English and the Hopi language, but the Hopi Tribe 
was unable to locate anyone to provide those 
services. 



179 See document 0219 in the docket for this 
rulemaking. 



requirements. It would not be practical 
to specify these standards in the current 
rulemaking due to a lack of sufficient 
data on equivalency and validation and 
because some are still under 
development. However, EPA’s Office of 
Air Quality Planning and Standards is 
in the process of reviewing all available 
VCS for incorporation by reference into 
the test methods and performance 
specifications of 40 CFR Part 60, 
Appendices A and B. Any VCS so 
incorporated in a specified test method 
or performance specification would 
then be available for use in determining 
the emissions from this facility. This 
will be an ongoing process designed to 
incorporate suitable VCS as they 
become available. 



J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 



Executive Order 12898 (59 FR 7629, 
February 16, 1994), establishes federal 
executive policy on environmental 
justice. Its main provision directs 
federal agencies, to the greatest extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. 



EPA has determined that this final 
rule will not have disproportionately 
high and adverse human health or 
environmental effects on minority or 
low-income populations because it 
increases the level of environmental 
protection for all affected populations 
without having any disproportionately 
high and adverse human health or 
environmental effects on any 
population, including any minority or 
low-income population. 



EPA recognizes that numerous 
commenters have stated that this 
rulemaking has environmental justice 
implications because NGS, which is 
among the largest coal-fired power 
plants in the country, is located on the 
Navajo Nation. Commenters have also 
expressed concern that the documents 
associated with this rule are too 
technical for community members to 
understand. Some commenters have 
also argued that EPA should apply the 
same standard to NGS as other coal- 
burning power plants (e.g., Four Corners 
Power Plant), and that the extended 
compliance timeframe for NGS is an 
environmental justice issue. 



Fair treatment and meaningful 
involvement are critical components of 



environmental justice and EPA takes 
fair treatment and meaningful 
involvement seriously. We provided 
numerous opportunities for tribal 
governments, environmental and tribal 
non-governmental organizations, and 
other interested stakeholders to provide 
input in the development of our 
Proposed Rule, Supplemental Proposal, 
and Final Rule for NGS. 



As discussed in more detail in the 
RTC, EPA began our public involvement 
process for a BART determination for 
NGS in 2009, when we published an 
Advanced Notice of Proposed 
Rulemaking (ANPR). During 2009 
through 2012, EPA met with various 
stakeholders, including tribal 
governments and Navajo environmental 
groups to discuss NGS and hear 
concerns related to a BART 
determination for this facility.174 During 
the 11-month comment period for our 
Proposed Rule, EPA continued to meet 
with stakeholders to discuss our 
proposed BART determination for NGS 
and our framework for ‘‘better than 
BART’’ alternatives.175 



On July 26, 2013, the TWG submitted 
the TWG Agreement to EPA for 
consideration. EPA posted the TWG 
Agreement to our docket on the same 
day to provide the public an 
opportunity to review it.176 On 
September 25, 2013, EPA posted a 
Supplemental Proposal, along with 
supporting documents, to the docket to 
allow for early review by interested 
parties.177 The Supplemental Proposal 
was published in the Federal Register 
on October 22, 2013. The comment 
period for the Supplemental Proposal 
closed on the same day as the BART 
proposal, on January 6, 2014. The 
Supplemental Proposal also included 
notice of five open house and public 
hearing events EPA scheduled 
throughout Arizona in November 2013. 
The open houses allowed members of 
the public an opportunity to talk with 
representatives from EPA and ask 
questions. EPA held events at the 
LeChee Chapter House, located on the 
Navajo Nation, as well as in Page, 
Arizona, and provided oral 
interpretation services between English 
and Diné (the Navajo language). EPA 
also held an event at the Hopi Day 



School, located in Kykotsmovi, the seat 
of the Hopi tribal government.178 
Finally, we also held events in Phoenix 
and in Tucson, Arizona, to allow 
stakeholders in central and southern 
Arizona, representing CAP water 
interests and several tribes receiving 
CAP water, the opportunity to provide 
comment and talk with representatives 
from EPA. 



EPA understands that the TSD and 
Federal Register notices include 
technical information that may be 
difficult to understand. EPA provided 
Fact Sheets and handouts, written in 
plain language, at the open house and 
public hearing events.179 EPA 
representatives were also present at the 
events to discuss and explain our 
Proposals. 



EPA recognizes that some 
commenters may view the timeframe for 
compliance under EPA’s framework for 
BART Alternatives as an environmental 
justice issue. We note that the Navajo 
Nation and other Tribes expressed 
concern with the potential economic 
impacts of this rulemaking. The 
flexibility we provided has allowed for 
a balance between these considerations. 



We further note that the LNB/SOFA 
credit, an important component of the 
timeframe under our ‘‘better than 
BART’’ framework, was based on real, 
actual emission reductions beginning in 
2009 that were voluntary and not 
required by any rule or regulation. We 
also note that the TWG Alternative, 
which calls for closure of one unit in 
2019 (or equivalent curtailment), will 
result not only in reductions of NOX, 
but also reductions of several other 
pollutants, including SO2, PM, CO2, and 
hazardous air pollutants. Although the 
compliance date of emission limit for 
two units (achievable with the 
installation of SCR) under the TWG 
Alternative is in 2030, over 2009 to 
2044, the TWG Alternative will result in 
greater NOX reductions than would have 
been achieved under BART, will result 
in step-wise reductions of NOX and 
additional pollutants that affect 
visibility or human health, and will 
provide an enforceable mechanism to 
ensure that NGS ceases conventional 
coal-fired electricity generation at NGS 
by the end of 2044. All of these 
measures will increase the level of 
environmental protection for 
communities affected by NGS. 
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K. Congressional Review Act 



The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. Section 804 
exempts from section 801 the following 
types of rules (1) rules of particular 
applicability; (2) rules relating to agency 
management or personnel; and (3) rules 
of agency organization, procedure, or 
practice that do not substantially affect 
the rights or obligations of non-agency 
parties. 5 U.S.C. 804(3). EPA is not 
required to submit a rule report 
regarding today’s action under section 
801 because this action is a rule of 
particular applicability. This rule 
finalizes a source-specific FIP for a 
single generating source. 



L. Petitions for Judicial Review 



Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by October 7, 2014. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. See CAA 
section 307(b)(2). 



List of Subjects in 40 CFR Part 49 



Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Indians, 
Intergovernmental relations, Reporting 
and recordkeeping requirements. 



Dated: July 28, 2014. 
Gina McCarthy, 
Administrator. 



Title 40, chapter I of the Code of 
Federal Regulations is amended as 
follows: 



PART 49—INDIAN COUNTRY: AIR 
QUALITY PLANNING AND 
MANAGEMENT 



■ 1. The authority citation for part 49 
continues to read as follows: 



Authority: 42 U.S.C. 7401, et seq. 



■ 2. Section 49.5513 is amended by 
adding paragraph (j) to read as follows: 



§ 49.5513 Federal Implementation Plan 
Provisions for Navajo Generating Station, 
Navajo Nation. 



* * * * * 
(j)(1) Applicability. Regional Haze 



Best Available Retrofit Technology 
limits for NOX for this plant are in 
addition to the requirements of 
paragraphs (a) through (i) of this section. 
The provisions of this paragraph (j) are 
severable, and if any provision of this 
paragraph (j), or the application of any 
provision of this paragraph (j) to any 
owner/operator or circumstance, is held 
invalid, the application of such 
provision to other owner/operators and 
other circumstances, and the remainder 
of this paragraph (j), will not be affected 
thereby. Nothing in this paragraph (j) 
allows or authorizes any Unit to emit 
NOX at a rate that exceeds its existing 
emission limit of 0.24 lb/MMBtu as 
established by EPA permit AZ 08–01 
issued on November 20, 2008. 



(2) Definitions. Terms not defined 
below have the meaning given to them 
in the Clean Air Act or EPA’s 
regulations implementing the Clean Air 
Act and in paragraph (c) of this section. 
For purposes of this paragraph (j): 



(i) 2009–2029 NOX Cap means a limit 
on emissions from Units 1, 2, and 3 of 
no more than 416,865 tons of NOX. 



(ii) 2009–2044 NOX Cap means a limit 
on emissions from Units 1, 2, and 3 of 
no more than 494,899 tons of NOX. 



(iii) Boiler operating day means a 24- 
hour period between 12 midnight and 
the following midnight during which 
any fuel is combusted at any time in the 
steam-generating unit. It is not 
necessary for fuel to be combusted the 
entire 24-hour period. 



(iv) Coal-fired unit means any of Units 
1, 2, or 3 at Navajo Generating Station. 



(v) Continuous Emission Monitoring 
System or CEMS means the equipment 
required by 40 CFR part 75 and this 
paragraph (j). 



(vi) Departing Participant means 
either Los Angeles Department of Water 
and Power or Nevada Energy, also 
known as NV Energy or Nevada Power 
Company. 



(vii) Emission limitation or emission 
limit means the federal emissions 
limitation required by this paragraph. 



(viii) Existing Participant means the 
existing owners of NGS: Los Angeles 
Department of Water and Power; 
Nevada Energy, also known as NV 
Energy or Nevada Power Company; Salt 
River Project Agricultural Improvement 
and Power District; Arizona Public 
Service Company; and Tucson Electric 
Company, together with the United 
States, acting through the Bureau of 
Reclamation. 



(ix) lb means pound(s). 



(x) Low-NOX Burners and Separated 
Over-Fire Air or LNB/SOFA means 
combustion controls installed on each 
Unit between 2009 and 2011. 



(xi) Navajo Nation means the Navajo 
Nation, a federally recognized Indian 
Tribe. 



(xii) NGS or Navajo Generating 
Station means the steam electric 
generating station located on the Navajo 
Reservation near Page, Arizona, 
consisting of Units 1, 2, and 3, each 750 
MW (nameplate rating), the switchyard 
facilities, and all facilities and 
structures used or related thereto. 



(xiii) NOX means nitrogen oxides 
expressed as nitrogen dioxide (NO2). 



(xiv) Owner/operator means any 
person(s) who own(s) or who operate(s), 
control(s), or supervise(s) one more of 
the Units of the Navajo Generating 
Station. 



(xv) MMBtu means million British 
thermal unit(s). 



(xvi) Operating hour means any hour 
that fossil fuel is fired in the unit. 



(xvii) Unit means any of Units 1, 2, or 
3 at Navajo Generating Station. 



(xviii) Valid data means CEMs data 
that is not out of control as defined in 
40 CFR part 75. 



(3) ‘‘Better than BART’’ alternative for 
NOX. Total cumulative NOX emissions 
from Units 1, 2, and 3, from January 1, 
2009 to December 31, 2044, may not 
exceed the 2009–2044 NOX Cap. The 
owner/operator must implement the 
applicable operating scenario, under 
paragraph (j)(3)(i) of this section, to 
ensure NOX emission reductions 
sufficient to maintain total cumulative 
NOX emissions from Units 1, 2, and 3 
below the 2009–2044 NOX Cap. 



(i) Operating scenarios to comply with 
2009–2044 NOX Cap. The owner/ 
operator must comply with one of the 
following operating scenarios based on 
the applicability provisions in 
paragraph (j)(3)(ii) of this section. 



(A) Alternative A1. (1) By December 
31, 2019, the owner/operator must 
permanently cease operation of one 
coal-fired Unit; and 



(2) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on each of the two 
remaining coal-fired Units. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(B) Alternative A2. (1) By December 
31, 2019, the owner/operator must 
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permanently cease operation of one 
coal-fired Unit; and 



(2) By December 31, 2019, the owner/ 
operator may increase net generating 
capacity of the remaining two coal-fired 
Units by a combined total of no more 
than 189 MW. The actual increase in net 
generating capacity shall be limited by 
the sum of 19 MW and the ownership 
interest, in net MW capacity, purchased 
by the Navajo Nation by December 31, 
2019. Nothing in paragraph (j) of this 
section alters any regulatory 
requirements, including those for pre- 
construction permitting, associated with 
any increase in the net generating 
capacity of the Unit(s). 



(3) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on each of the two 
remaining coal-fired Units. 



(4) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(C) Alternative A3. (1) By December 
31, 2019, the owner/operator must 
reduce the net generating capacity of 
NGS by no less than 561 MW. The 
actual reduction in net generating 
capacity of NGS shall be determined by 
the difference between 731 MW and the 
ownership interest, in net MW capacity 
and limited to 170 MW, purchased by 
the Navajo Nation by December 31, 
2019. 



(2) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on two Units. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(D) Alternative B. (1) Total cumulative 
NOX emissions from Units 1, 2, and 3 
may not exceed the 2009–2044 NOX Cap 
or the 2009–2029 NOX Cap. 



(2) The owner/operator must cease 
operation of Units 1, 2, and 3 if total 
cumulative emissions of NOX from 
Units 1, 2, and 3, based on annual 
reports required under paragraph 
(j)(4)(ii) of this section, exceed the 
2009–2029 NOX Cap at any time prior 
to December 31, 2029. The owner/
operator may restart operation of Units 
1, 2, and 3 after January 1, 2030, as long 



as total cumulative emissions of NOX 
from Units 1, 2, and 3, based on annual 
reports required under paragraph 
(j)(4)(ii) of this section, do not exceed 
the 2009–2044 NOX Cap. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii)), exceed the 2009– 
2044 NOX Cap at any time prior to 
December 31, 2044. 



(ii) Applicability of alternatives. (A) 
Alternative A1 applies if by December 
31, 2019, one of the following occurs: 



(1) Both of the Departing Participants 
retire their ownership interests in NGS 
by December 31, 2019, and the Navajo 
Nation does not purchase an ownership 
interest in NGS; or 



(2) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, and the Navajo 
Nation does not purchase an ownership 
interest in NGS; or 



(3) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, and the Navajo 
Nation does not purchase an ownership 
interest in NGS. 



(B) Alternative A2 applies if by 
December 31, 2019, one of the following 
occurs: 



(1) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has 
increased net generating capacity of the 
two remaining Units by a combined 
total of no more than 189 MW; or 



(2) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has 
increased net generating capacity of the 
two remaining Units by a combined 
total of no more than 189 MW. 



(C) Alternative A3 applies if by 
December 31, 2019, one of the following 
occurs: 



(1) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has not 
increased net generating capacity of the 
Units at NGS; or 



(2) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, the Navajo Nation 



has purchased an ownership interest in 
NGS, and the owner/operator has not 
increased net generating capacity of the 
Units at NGS. 



(D) Alternative B applies if, by 
December 31, 2019, if one of the 
following occurs: 



(1) Any of the Departing Participants 
sell their ownership interests in NGS to 
a Party other than the Navajo Nation 
that is not an Existing Participant, or 



(2) Any of the Departing Participants 
remains as a participant in NGS. 



(iii) By December 22, 2044, the 
owner/operator shall permanently cease 
conventional coal-fired electricity 
generation by all coal-fired Units at 
NGS. 



(4) Reporting and implementation 
requirements for BART. (i) No later than 
December 1, 2019, the owner/operator 
must notify EPA of the applicable 
Alternative for ensuring compliance 
with the 2009–2044 NOX Cap. 



(ii) Beginning in 2015, and annually 
thereafter until the earlier of December 
22, 2044 or the date on which the 
owner/operator ceases conventional 
coal-fired electricity generation by all 
coal-fired Units at NGS, the owner/
operator must report to EPA, the annual 
heat input, the annual emissions of 
sulfur dioxide, carbon dioxide, and NOX 
from the previous full calendar year. In 
addition, the owner/operator must also 
report total cumulative emissions of 
NOX from NGS to assure compliance 
with the 2009–2044 NOX Cap and the 
2009–2029 NOX Cap (if applicable). The 
owner/operator must make this report 
available to the public, either through a 
link on its Web site or directly on its 
Web site. The report must be made 
available within 30 days of the 
submittal deadline associated with the 
annual emission inventory required by 
the Part 71 Operating Permit for NGS. 



(iii) No later than December 31, 2020, 
the owner/operator must submit an 
application to revise its existing Part 71 
Operating Permit to incorporate the 
requirements and emission limits of the 
applicable Alternative to BART under 
paragraph (j)(3) of this section. The Part 
71 Operating Permit for NGS must 
incorporate practically enforceable 
limits for NOX of 0.24 lb/MMBtu, on a 
30-day rolling average basis, for each 
Unit equipped with LNB/SOFA, and 
0.07 lb/MMBtu, on a rolling average 
basis of 30 boiler operating days, for 
each Unit equipped with SCR, as 
federally enforceable permit conditions. 



(iv) In addition to the requirements of 
paragraphs (j)(4)(i), (ii) and (iii) of this 
section, if Alternative B applies, the 
owner/operator must submit annual 
Emission Reduction Plans to the 
Regional Administrator. 
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(A) No later than December 31, 2019 
and annually thereafter through 
December 31, 2028, the owner/operator 
must submit an Emission Reduction 
Plan containing anticipated year-by-year 
emissions from Units 1, 2, and 3 
covering the period from 2020 to 2029 
that will assure that the operation of 
NGS will result in emissions of NOX 
that do not exceed the 2009–2029 NOX 
Cap. The Emission Reduction Plan may 
contain several potential operating 
scenarios and must set forth the past 
annual actual emissions and the 
projected emissions for each potential 
operating scenario. Each potential 
operating scenario must demonstrate 
compliance with the 2009–2029 NOX 
Cap. The Emission Reduction Plan shall 
identify emission reduction measures 
that may include, but are not limited to, 
the installation of advanced emission 
controls, a reduction in generation 
output, or other operating strategies 
determined by the owner/operator. The 
owner/operator may revise the potential 
operating scenarios set forth in the 
Emission Reduction Plan, provided the 
revised plan ensure that NOX emissions 
remain below the 2009–2029 NOX Cap. 



(B) No later than December 31, 2029 
and annually thereafter, the owner/
operator shall submit an Emission 
Reduction Plan containing year-by-year 
emissions covering the period from 
January 1, 2030 to December 31, 2044 
that will assure that the operation of 
NGS will result in emissions of NOX 
that do not exceed the 2009–2044 NOX 
Cap. The Emission Reduction Plan shall 
identify emission reduction measures 
that may include, but are not limited to, 
the installation of advanced emission 
controls, a reduction in generation 
output, or other operating strategies 
determined by the owner/operator. The 
owner/operator may revise the potential 
operating scenarios set forth in the 
Emission Reduction Plan, provided the 
revised plan ensure that NOX emissions 
remain below the 2009–2044 NOX Cap. 



(C) The requirement to submit annual 
Emission Reduction Plans beginning no 
later than December 31, 2019, shall be 
incorporated into the Part 71 Operating 
Permit for NGS as federally enforceable 
permit conditions. 



(5) Continuous emission monitoring 
system (CEMS). (i) At all times, the 
owner/operator of each unit must 
maintain, calibrate, and operate a 
CEMS, in full compliance with the 
requirements found at 40 CFR part 75, 
to accurately measure NOX, diluent, and 
stack gas volumetric flow rate from each 
unit. All hourly valid data will be used 
to determine compliance with the 
emission limitations for NOX in 
paragraph (j)(3) of this section for each 



unit. If the CEMs data is not valid, that 
CEMs data shall be treated as missing 
data and not used to calculate the 
emission average. CEMs data does not 
need to be bias adjusted as defined in 
40 CFR part 75. Each required CEMS 
must obtain valid data for at least 90 
percent of the unit operating hours, on 
an annual basis. 



(ii) The owner/operator of each unit 
shall comply with the quality assurance 
procedures for CEMS found in 40 CFR 
part 75. In addition to these Part 75 
requirements, relative accuracy test 
audits shall be calculated for both the 
NOX pounds per hour measurement and 
the heat input measurement. The 
calculation of NOX pounds per hour and 
heat input relative accuracy shall be 
evaluated each time the CEMS undergo 
relative accuracy testing. 



(6) Compliance determination for NOX 
emission limits. (i) Compliance with the 
NOX emission limits under paragraphs 
(j)(3)(i) of this section shall be 
determined on a rolling average basis of 
thirty (30) Boiler Operating Days on a 
unit by unit basis. Compliance shall be 
calculated in accordance with the 
following procedure: Sum the total 
pounds of NOX emitted from the Unit 
during the current Boiler Operating Day 
and the previous twenty-nine (29) Boiler 
Operating Days; sum the total heat input 
to the Unit in MMBtu during the current 
Boiler Operating Day and the previous 
twenty-nine (29) Boiler Operating Days; 
and divide the total number of pounds 
of NOX by the total heat input in 
MMBtu during the thirty (30) Boiler 
Operating Days. A new 30 Boiler 
Operating Day rolling average shall be 
calculated for each new Boiler 
Operating Day. Each 30 Boiler Operating 
Day rolling average shall include all 
emissions that occur during periods 
within any Boiler Operating Day, 
including emissions from startup, 
shutdown, and malfunction. 



(ii) If a valid NOX pounds per hour or 
heat input is not available for any hour 
for a Unit, that heat input and NOX 
pounds per hour shall not be used in the 
calculation for that 30 boiler operating 
day period. 



(7) Recordkeeping. The owner/
operator of each Unit must maintain the 
following records until the earlier of 
December 22, 2044 or the date that 
conventional coal-fired operation of all 
units at NGS permanently ceases: 



(i) All CEMS data, including the date, 
place, and time of sampling or 
measurement; parameters sampled or 
measured; and results as required by 
Part 75 and as necessary to calculate 
each units pounds of NOX and heat 
input for each hour. 



(ii) Each Boiler Operating Day rolling 
average emission rate for NOX 
calculated in accordance with paragraph 
(j)(6)(i) of this section. 



(iii) Each unit’s 30 Boiler Operating 
Day pounds of NOX and heat input. 



(iv) Records of quality assurance and 
quality control activities for emissions 
measuring systems including, but not 
limited to, any records required by 40 
CFR part 75. 



(v) Records of the relative accuracy 
calculation of the NOX lb/hr 
measurement and hourly heat input. 



(vi) Any other records required by 40 
CFR part 75. 



(8) Reporting. All reports and 
notifications under this paragraph (j) 
must be submitted to the Director, 
Navajo Environmental Protection 
Agency, P.O. Box 339, Window Rock, 
Arizona 86515, and to the Director of 
Enforcement Division, U.S. EPA Region 
IX, at 75 Hawthorne Street, San 
Francisco, CA 94105. 



(i) The owner/operator must notify 
EPA within two weeks after completion 
of installation of NOX control 
technology on any of the units subject 
to this section. 



(ii) Within 30 days after the first 
applicable compliance date in 
paragraph (j)(3) of this section and 
within 30 days of every second calendar 
quarter thereafter (i.e., semi-annually), 
the owner/operator must submit a report 
that lists for each calendar day, 
calculated in accordance with paragraph 
(j)(6) of this section, total lb of NOX and 
heat input (as used to calculate 
compliance per paragraph (j)(6) of this 
section, for each unit’s last 30 boiler 
operating days. The owner/operator 
must include the results of the last 
relative accuracy test audit and the 
calculated relative accuracy for lb/hr 
NOX and heat input performed 45 days 
prior to the end of that reporting period. 
The end of the year report shall also 
include the percent valid data for each 
NOX, diluent, and flow monitor used in 
the calculations of compliance with 
paragraph (j)(6) of this section. 



(9) Enforcement. Notwithstanding any 
other provision in this implementation 
plan, any credible evidence or 
information relevant as to whether the 
unit would have been in compliance 
with applicable requirements if the 
appropriate performance or compliance 
test had been performed, can be used to 
establish whether or not the owner or 
operator has violated or is in violation 
of any standard or applicable emission 
limit in the plan. 



(10) Equipment operations. At all 
times, including periods of startup, 
shutdown, and malfunction, the owner/ 
operator shall, to the extent practicable, 
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maintain and operate the unit including 
associated air pollution control 
equipment in a manner consistent with 
good air pollution control practices for 
minimizing emissions. Determination of 
whether acceptable operating and 
maintenance procedures are being used 



will be based on information available 
to the Regional Administrator, or their 
designee, which may include, but is not 
limited to, monitoring results, review of 
operating and maintenance procedures, 
and inspection of the unit. 



(11) Affirmative defense. The 
affirmative defense provisions of 
paragraphs (c)(2) and (i) of this section 
do not apply to this paragraph (j). 
[FR Doc. 2014–18228 Filed 8–7–14; 8:45 am] 



BILLING CODE 6560–50–P 
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From: Lee, Anita
To: Bohning, Scott
Cc: Lyons, Ann
Subject: NGS cert index
Date: Friday, November 07, 2014 3:05:41 PM
Attachments: Certified Admin Record Index NGS 11072014.xlsx


Hi Scott,
 
I left you a VM about this. Just following up that we need to have an index of our record for NGS
 ready next Thurs. Attached is the current draft (I am still working on it).
 
We will need to list out the modeling files for the proposal and final action. I  am thinking that
 perhaps we can say something like “X number of Y kind of files”, rather than listing each file
 individually?
 
Please call Ann if you have any questions =) I’ll be back in the office next Thursday.
 
Thank you!
Anita
 
Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958
 








From: Lee, Anita
To: Hoag, Katherine; Gutierrez, Roberto
Subject: FW: NGS Final Action was signed today!
Date: Monday, July 28, 2014 12:10:00 PM
Attachments: 2014 0728 NGS Final prepublication signed.pdf


Apparently I am delirious today. I forgot to include you guys on the email below!


Thank you for your parts in getting NGS done! Woohoo!


From: Lee, Anita 
Sent: Monday, July 28, 2014 12:00 PM
To: Gerardo Rios; Nelson, Cheryl; Chen, Eugene; Jawgiel, Steven; Bohning, Scott; 'steve frey'; Webb,
 Thomas
Subject: NGS Final Action was signed today!


Hi Guys,


Just wanted to let you know that the Administrator signed the Final Action for NGS today.


I wanted to say thank you to you all for your involvement and work (and sweat and tears) – it has
 been a tremendous team effort and it is totally unreal that this is finally done! (of course it isn’t
 actually done – lawsuits!)


Oh, and FYI. The only surviving lawsuit on the Four Corners FIP (challenge to final action arguing we
 needed to consult with FWS on ESA) was dismissed last week. So, FCPP BART FIP* actually is truly
 done!


* Well . . . the FIP is done, but the caveat is that the FIP necessitated a PSD permit, so Lisa B is
 working on that one =)


Ha, it never ends!


Hope you all are doing well!


Anita


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


Release attachment in full














The EPA Administrator, Gina McCarthy, signed this final rule on 7/28/14, and EPA is submitting it for publication in the Federal Register (FR). 
While we have taken steps to ensure the accuracy of this Internet version of the rule, it is not the official version of the rule. Please refer to the 
official version in a forthcoming FR publication, which will appear on the Government Printing Office's FDsys website 
(http://fdsys.gpo.gov/fdsys/search/home.action) and on Regulations.gov (http://www.regulations.gov) in Docket No. EPA‐R09‐OAR‐2013‐0009. 
Once the official version of this document is published in the FR, this version will be removed from the Internet and replaced with a link to the 
official version. 



6560-50-P 



ENVIRONMENTAL PROTECTION AGENCY 



40 CFR Part 49 



[EPA-R09-OAR-2013-0009; FRL-9914-62-Region 9] 



Approval of Air Quality Implementation Plans; Navajo Nation; 



Regional Haze Requirements for Navajo Generating Station; Final 



Rule 



AGENCY: Environmental Protection Agency (EPA). 



ACTION: Final rule. 



SUMMARY: The Environmental Protection Agency (EPA) is 



promulgating a source-specific Federal Implementation Plan (FIP) 



requiring the Navajo Generating Station (NGS), a coal-fired 



power plant located on the Navajo Nation near Page, Arizona, to 



achieve reductions in oxides of nitrogen (NOX) required under the 



Best Available Retrofit Technology (BART) provisions of the 



Clean Air Act (CAA) and the Regional Haze Rule (RHR). On 



February 5, 2013, EPA issued a proposed BART determination for 



NGS and an alternative to BART. In a supplemental proposal on 



October 22, 2013, EPA proposed to approve a new alternative 



plan, based on an agreement developed by a group of stakeholders 



known as the Technical Work Group (TWG). EPA is finalizing the 



alternative to BART described in our supplemental proposal. This 



rule is consistent with the TWG Agreement, including a lifetime 



cap in total emissions of NOX from NGS over 2009-2044 (2009-2044 
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accuracy of this version, but it is not the official version. 
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NOX Cap). Our final action will achieve greater emissions 



reductions than BART and is expected to significantly reduce the 



impact of NGS on visibility at 11 mandatory Class I Federal 



areas. The operator of NGS must implement one of several 



alternative operating scenarios to achieve the necessary 



emission reductions to comply with the 2009-2044 NOX Cap. 



DATES: Effective date: This rule is effective on [insert date 60 



days from date of publication in the Federal Register]. 



FOR FURTHER INFORMATION CONTACT: Anita Lee, EPA Region 9, (415) 



972-3958, lee.anita@epa.gov. 



SUPPLEMENTARY INFORMATION:  EPA has established a docket for 



this action under Docket ID No. EPA-R09-OAR–2013-0009. The index 



to the docket for this action is available electronically at 



http://www.regulations.gov and in hard copy at EPA Region 9, 75 



Hawthorne Street, San Francisco, California. While documents in 



the docket are listed in the index, some information may be 



publicly available only at the hard copy location (e.g. 



copyrighted material, voluminous or oversized documents, etc.), 



and some may not be publicly available in either location (e.g. 



Confidential Business Information (CBI)). To inspect the hard 



copy materials, please schedule an appointment during normal 



business hours with the contact listed in the FOR FURTHER 



INFORMATION CONTACT section. A reasonable fee may be charged for 



copies. 
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Throughout this document, “we”, “us”, and “our” refer to 



EPA. 
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G.  Executive Order 13045: Protection of Children from 



Environmental Health Risks and Safety Risks 



H.  Executive Order 13211: Actions Concerning Regulations 



That Significantly Affect Energy Supply, Distribution, or Use 
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J.  Executive Order 12898: Federal Actions to Address 



Environmental Justice in Minority Populations and Low-Income 



Populations 



K.  Congressional Review Act 
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I. Executive Summary 



 EPA is taking final action pursuant to the CAA and the RHR 



to require Units 1, 2, and 3 at NGS to reduce emissions of NOX in 



order to reduce the impact NGS has on visibility at 11 mandatory 



Class I Federal areas. We are finalizing an alternative to BART 



based on agreed-upon recommendations developed by a group of 



diverse stakeholders known as the Technical Work Group (TWG). 



Our final action limits emissions of NOX from NGS by establishing 



a long-term facility-wide cap on total NOX emissions from 2009 to 



2044 and requires the implementation of one of several 



alternative operating scenarios to ensure that the 2009-2044 cap 



is met. Generally, the alternative operating scenarios require 



the closure of one unit at NGS (or the curtailment of 



electricity generation by a similar amount) in 2019, and 
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compliance with a NOX emission limit that is achievable with the 



installation of selective catalytic reduction (SCR) on two units 



in 2030. 



As part of our final action, EPA is also setting a source-



specific BART Benchmark against which to compare the TWG 



Alternative to ensure that it will achieve greater reasonable 



progress than BART. The BART Benchmark is consistent with the 



BART determination we proposed on February 5, 2013, requiring 



all three units at NGS to meet an emission limit achievable with 



SCR within five years of a final rule. EPA is not finalizing our 



proposed BART determination for NGS in the regulatory 



requirements of this Final Rule. 



EPA’s action to finalize an alternative to BART consistent 



with the TWG Agreement will achieve greater NOX emission 



reductions at lower cost than BART in exchange for flexibility 



in the timeframe for achieving NOX reductions. When fully 



implemented, this Final Rule requires over an 80 percent 



reduction in NOX emissions from NGS and is expected to 



significantly reduce the impact of NGS on visibility at 11 



mandatory Class I Federal areas. 



II. Background for the Final Rule 



A. History of NGS 



NGS is a coal-fired power plant located on the Navajo 



Nation Indian Reservation near Page, Arizona. The facility 
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consists of three 750 megawatt (MW) coal-fired electric utility 



steam generating units with a total capacity of 2250 MW 



constructed from 1974 to 1976. The three units at NGS are co-



owned by six entities: the United States Bureau of Reclamation 



(Reclamation) (24.3 percent); Salt River Project (21.7 percent), 



which also serves as the facility operator; Los Angeles 



Department of Water and Power (21.2 percent); Arizona Public 



Service (14 percent); NV Energy (11.3 percent); and Tucson 



Electric Power (7.5 percent). 



Federal participation in NGS was authorized in the Colorado 



River Basin Project Act of 1968 as a preferred alternative to 



building hydroelectric dams in the Grand Canyon for the purpose 



of providing power to the Central Arizona Project (CAP).1 The CAP 



is a 336-mile water distribution system that delivers about 1.5 



million acre-feet (AF) per year of Colorado River water from 



Lake Havasu in western Arizona to non-Indian agricultural (NIA) 



water users in central Arizona, Indian tribes located in 



Arizona, and municipal water users in Maricopa, Pinal, and Pima 



Counties in Arizona. The CAP water is used to meet the terms of 



a number of Indian water-rights settlements in central Arizona 



and to reduce groundwater usage in the region. A portion of 



 



1 For more detail and for citations or references to the information provided 
in this Background section, please see the Proposed Rule at 78 FR 8274 
(February 5, 2013). 
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Reclamation’s share of electricity from NGS powers the pumps 



that move CAP water to its destinations along the distribution 



system. 



Several tribes located in Arizona, including the Gila River 



Indian Community, the Ak-Chin Indian Community, the Tohono 



O’odham Nation, the San Carlos Apache Tribe, the White Mountain 



Apache Indian Tribe, the Fort McDowell Yavapai Nation, the Salt 



River Pima-Maricopa Indian Community, the Navajo Nation, the 



Yavapai-Apache Nation, the Hopi Tribe, the Pascua Yaqui Tribe, 



the Yavapai-Prescott Tribe, and the Tonto Apache Nation, have 



CAP water allocations or contracts. In exchange for allocations 



of CAP water at reduced cost and access to funds for the 



development of water infrastructure, the tribes with water 



settlement agreements have released their claims to other water 



in Arizona. Excess NGS power owned by Reclamation that is not 



used by CAP is sold and profits are deposited into the Lower 



Colorado River Basin Development Fund (Development Fund) to 



support the tribal water settlement agreements. The U.S. 



Department of the Interior (DOI or Interior), through 



Reclamation, plays an important role in the implementation of 



these settlement agreements and the management of the 



Development Fund. 



The coal used by NGS is supplied by the Kayenta Mine, 



operated by Peabody Energy and located on reservation lands of 
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both the Navajo Nation and the Hopi Tribe. Taxes and royalties 



from NGS and the Kayenta Mine are paid to the Navajo Nation and 



Hopi Tribe, contributing to the annual revenues for both 



governments. EPA understands that the process is underway to 



renew site leases for NGS and the Kayenta Mine, as well as 



associated rights of way agreements and contracts with the 



Navajo Nation and Hopi Tribe. 



Given the extent of federal and tribal interests in NGS, on 



January 4, 2013, EPA, DOI, and the Department of Energy (DOE) 



signed a joint federal agency statement (Joint Statement) 



committing to collaborate on several short- and long-term goals, 



including analyzing and pursuing strategies for providing clean, 



affordable, and reliable power, affordable and sustainable 



water, and sustainable economic development to key stakeholders 



who currently depend on NGS.2 The Joint Statement also recognizes 



the trust responsibility of the Federal government to Indian 



tribes. 



B. Summary of Statutory and Regulatory Framework for Addressing 



Visibility and Sources Located in Indian Country 



In our Proposed Rules, we provided a detailed discussion of 



the statutory and regulatory framework for addressing visibility 



 



2 See document title “2013_0104 Joint Federal Agency Statement on NGS” within 
document number 0005 in the docket for this proposed rulemaking at EPA-R09-
OAR-2013-0009, which can be found at www.regulations.gov. 
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impairment in the mandatory Class I Federal Areas, addressing 



sources located in Indian country under the statute and the 



Tribal Authority Rule (TAR), and developing BART determinations 



pursuant to the CAA and the BART Guidelines set forth in 



Appendix Y to 40 CFR Part 51.3 Here, we provide a brief summary 



of the statutory and regulatory framework. 



Title I, part C, subpart II of the CAA Amendments of 1977 



establishes a visibility protection program that sets forth “as 



a national goal the prevention of any future, and the remedying 



of any existing, impairment of visibility in mandatory class I 



Federal areas which impairment results from man-made air 



pollution.”4 EPA promulgated regional haze regulations 



implementing the program on April 22, 1999.5 Consistent with the 



statutory requirement in 42 U.S.C. 7491(b)(2)(a), EPA’s 1999 



regional haze regulations include a provision that States must 



require certain major stationary sources to procure, install, 



and operate BART. This provision covers sources in listed 



industrial categories with the potential to emit 250 or more 



tons per year of an air pollutant that were “in existence on 



August 7, 1977, but which ha[ve] not been in operation for more 



than fifteen years as of such date.” These sources are 



 



3 See 78 FR 8274 (February 5, 2013) and 78 FR 62509 (October 22, 2013). 
4 See 42 U.S.C. 7419A(a)(1). 
5 See 64 FR 35765 (April 22, 1999). 
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considered to be “BART-eligible.”6 NGS meets these criteria and 



is a BART-eligible source.7 



BART-eligible sources that are reasonably anticipated to 



cause or contribute to visibility impairment are “subject” to 



the BART requirements.8 Generally speaking, a BART-eligible 



source with a predicted visibility impact of 0.5 deciviews (dv) 



or more in a Class I area is considered to “contribute” to 



visibility impairment.9 NGS contributes to visibility impairment 



at 11 surrounding Class I areas in excess of this threshold, and 



is thus subject to BART. 



In determining BART, States are required to take into 



account five factors identified in the CAA and EPA’s 



regulations.10 Those factors are: (1) the costs of compliance, 



(2) the energy and non-air quality environmental impacts of 



compliance, (3) any pollution control equipment in use or in 



existence at the source, (4) the remaining useful life of the 



source, and (5) the degree of improvement in visibility which 



may reasonably be anticipated to result from the use of such 



 



6 See 40 CFR 51.308(e)(1). 
7 See 74 FR 44314 (August 28, 2009); 78 FR 8279 (February 5, 2013); see also 
56 FR 50172 (October 3, 1991) addressing BART for SO2 based on Reasonably 
Attributable Visibility Impairment. 
8 See 70 FR 39104 at 39161 (July 6, 2005). 
9 Id. 
10 42 U.S.C. 7491(g)(2) and 40 CFR 51.308(e)(1)(A)(ii)(A). 
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technology.11 EPA’s guidelines for evaluating BART provide more 



detail and are set forth in Appendix Y to 40 CFR Part 51. 



In 1998, EPA promulgated the Tribal Authority Rule (TAR) 



relating to implementation of CAA programs in Indian country.12 



In the TAR, EPA determined that it has the discretionary 



authority to promulgate “such federal implementation plan 



provisions as are necessary or appropriate to protect air 



quality” consistent with CAA sections 301(a) and 301(d)(4) when 



a tribe has not submitted or EPA has not approved a Tribal 



Implementation Plan (TIP).13 EPA has previously promulgated FIPs 



under the TAR to regulate air pollutants emitted from NGS.14 



Under the CAA, compliance with emission limits determined 



to be BART must be achieved as expeditiously as practicable but 



not later than 5 years after the effective date of the final 



BART determination (See CAA 169A(b)(2)(A) and (g)(4)). As 



discussed in greater detail in our Proposed Rule, EPA recognizes 



that the circumstances related to NGS create unusual and 



 



11 40 CFR 51.308(e)(1)(ii)(A). 
12 See 40 CFR part 49; see also 59 FR 43956 (August 25, 1994) (proposed rule); 
63 FR 7254 (February 12, 1998) (final rule); Arizona Public Service Company 
v. EPA, 211 F.3d 1280 (DC Cir. 2000), cert. den., 532 U.S. 970 (2001) 
(upholding the TAR). 
13 See 40 CFR 49.11(a). 
14 See 56 FR 50172 (October 3, 1991). In 1999, EPA proposed a FIP for NGS to 
fill the regulatory gap that existed because Arizona State permits and SIP 
rules are not applicable or enforceable in the Navajo Nation, and the Tribe 
had not sought approval of a TIP covering the plant. 64 FR 48731 (September 
8, 1999). EPA then re-proposed the FIP with some additional conditions in 
September 2006. 71 FR 53631 (September 12, 2006). EPA finalized that NGS FIP 
on March 5, 2010. 75 FR 10174. 
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significant challenges for a 5-year compliance schedule.15 Based 



on those challenges and our discretion under the TAR for 



implementing CAA requirements in Indian country, we considered 



other options that are consistent with the CAA and RHR, and that 



provide for a more flexible, extended compliance schedule. 



EPA’s BART regulations allow an alternative in lieu of 



BART, provided the alternative results in greater reasonable 



progress than would have been achieved through installation of 



BART.16 Generally, an alternative is considered to be approvable 



provided it results in greater emissions reductions and the 



geographic distribution in emissions from the alternative is not 



substantially different than the distribution of the emissions 



under BART.17 For a state that is subject to the submittal 



deadlines in the RHR, the regulations provide that alternatives 



to BART must ensure that all necessary emission reductions occur 



 



15 Because of its complicated history and its location on the Navajo Nation, 
NGS faces numerous unique complexities and the unusual requirement to comply 
with NEPA for lease and other rights-of-way approvals, which apply only to 
NGS and Four Corners Power Plant, the other coal-fired power plant located on 
the Navajo Nation. EPA also understands the importance of the continued 
operation of NGS and the Kayenta Mine to the Navajo Nation and Hopi Tribe as 
a source of direct revenues through lease payments and coal royalties, as 
well as the importance of Reclamation’s share of NGS to supply water to many 
tribes located in Arizona in accordance with several water settlement acts. 
EPA also recognizes that Reclamation may have fewer options compared to the 
other owners for financing pollution control or other large capital 
improvement projects at NGS. SRP expressed concern that the owners of NGS may 
choose to retire the facility if faced with the financial risk of making a 
large capital investment within 5 years without also having certainty that 
the lease and contract re-negotiations would conclude in a timely and 
favorable manner. 
16 40 CFR 51.308(e)(2). 
17 40 CFR 51.308(e)(3). 
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within the period of the first long-term strategy for regional 



haze (i.e., by 2018) for states that were required to submit 



regional haze SIPs in December 2007.18 Thus, if states had 



submitted timely regional haze SIPs in 2007 with BART compliance 



deadlines in 2012, the RHR provided more than 5 additional years 



for the implementation of alternatives to BART. 



C. Summary of Proposed Rule and Supplemental Proposal 



EPA published an advanced notice of proposed rulemaking 



(ANPR) concerning BART for NGS and the Four Corners Power Plant 



in August 2009.19 On February 5, 2013, EPA’s proposed BART 



determination for NGS was published in the Federal Register and 



provided a thorough discussion of the statutory and regulatory 



framework for addressing visibility through application of BART 



for sources located in Indian country, and of the factual 



background for our BART determination at NGS.20 The proposal 



analyzed the five BART factors and proposed to find that BART 



for NGS was installation of emissions controls to meet a NOX 



emission limit of 0.055 lb/MMBtu based on a rolling average of 



30 boiler operating days (30-BOD average).21 However, in 



recognition of the important role that NGS and the Kayenta Mine 



play in providing employment and revenue to the Navajo Nation 



 



18 40 CFR 51.308(e)(2)(iii). 
19 See 74 FR 44314 (August 28, 2009). 
20 See 78 FR 8274 (February 5, 2013). 
21 Id. at 8288. 
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and Hopi Tribe, and the role of Reclamation’s share of 



electricity generated by NGS in fulfilling water settlement 



agreements with numerous tribes located in Arizona, we proposed 



that the potential economic impacts to tribes argue for 



thoughtful consideration of how flexibility in the compliance 



timeframe could be provided consistent with the air quality 



goals of the CAA.22 Therefore, as discussed in our Proposed Rule, 



EPA proposed to exercise our authority and discretion under 



section 301(d)(4) of the CAA and 40 CFR Part 49.11(a) to propose 



an appropriate timeframe for alternative measures to BART under 



the RHR for NGS. We provided a thorough discussion of the legal 



rationale for setting the compliance schedule for alternative 



measures in our Proposed Rule.23 



Our Proposed Rule included a framework for evaluating 



alternatives to BART.24 As part of the framework, EPA proposed a 



NOX emission credit for the previous early and voluntary 



installation of low-NOX burners with separated over-fire air 



(LNB/SOFA) over the 2009-2011 timeframe (LNB/SOFA credit). We 



proposed that the LNB/SOFA credit supported setting a compliance 



timeframe based on the flexibility under section 301(d)(4) of 



the CAA and 40 CFR 49.11(a).25 EPA proposed to find that an 



 



22 Id. at 8284. 
23 Id. at 8289. 
24 Id. at 8290-92. 
25 78 FR 62509 at 62511 (October 22, 2013). 
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alternative is “better than BART” if the total emissions over 



2009-2044 from the alternative measure, minus the LNB/SOFA 



credit, are less than the total emissions under our proposed 



BART determination for the same period (i.e., the BART 



Benchmark). Consistent with this framework, EPA proposed an 



alternative to BART, requiring compliance with an emission limit 



of 0.055 lb/MMBtu on one unit per year in 2021, 2022, and 2023 



(Alternative 1). We calculated that total emissions under 



Alternative 1 over 2009-2044, minus the LNB/SOFA credit, would 



be less than emissions based on the BART Benchmark. Thus, we 



proposed to find that Alternative 1 was “better than BART”. EPA 



recognized that there may be interest in additional flexibility 



beyond the 2021-2023 timeframe. EPA evaluated two additional 



compliance schedules but did not propose to approve them as 



“better than BART” alternatives because total emissions over 



2009-2044 under these compliance schedules exceeded the BART 



Benchmark. However, we noted that potential technologies or 



other options for achieving additional emission reductions could 



bridge the NOX emission reduction deficit for alternatives to 



BART with compliance schedules that do not, by themselves, meet 



the BART Benchmark.26 We invited stakeholders to submit 



 



26 78 FR 8274 at 8291 (February 5, 2013). 
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additional BART alternatives, consistent with our proposed 



framework, for EPA’s consideration. 



On July 26, 2013, a stakeholder group, known as the 



Technical Work Group on NGS (TWG), submitted an agreement that 



had been established among the seven diverse entities in the 



TWG. We refer to the July 26, 2013, document as the “TWG 



Agreement.” The TWG is composed of representatives from Central 



Arizona Water Conservation District (CAWCD), the Environmental 



Defense Fund (EDF), the Gila River Indian Community (Gila River 



or the Community), the Navajo Nation (Navajo), Salt River 



Project (SRP) on behalf of itself and the other non-federal 



owners, DOI, and Western Resource Advocates (WRA). Although EPA 



attended the opening session of a “kick-off” meeting for the TWG 



on March 21, 2013, at which we described our Proposed Rule, EPA 



did not otherwise participate in the TWG and was not involved in 



any of the discussions leading to submittal of the TWG 



Agreement. 



Appendix B to the TWG Agreement contained TWG’s 



recommendation for an alternative to BART. In general, the 



alternative plan in the TWG Agreement included closure of one 



unit at NGS, or curtailment of net generating capacity by an 



equivalent amount, in 2019 and compliance with a NOX emission 



limit of 0.07 lb/MMBtu on two units at NGS beginning in 2030. 



The TWG Agreement also included a provision requiring the 
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owner/operator of NGS to cease conventional coal-fired 



generation at NGS by the end of 2044. 



EPA independently evaluated Appendix B to the TWG Agreement 



to determine whether it complied with the framework we put forth 



in our Proposed Rule, as well as the statutory and regulatory 



requirements in the CAA and the RHR. On October 22, 2013, EPA 



published a Supplemental Proposal describing the TWG Agreement 



and requesting comment.27 Our Supplemental Proposal contained a 



detailed evaluation of Appendix B to the TWG Agreement along 



with a discussion of our legal rationale for proposing to 



approve requirements consistent with the TWG Agreement as 



meeting the requirements for an alternative to BART. Throughout 



this notice, we refer to the regulations we proposed in our 



Supplemental Proposal that are consistent with Appendix B of the 



TWG Agreement as the “TWG Alternative.” Thus, in this notice, 



the term TWG Alternative refers to EPA’s independent regulatory 



requirements for NGS consistent with the TWG Agreement, rather 



than to Appendix B of the TWG Agreement. 



In our Supplemental Proposal, we proposed to revise the 



numerical value of the BART Benchmark from our Proposed Rule. We 



also proposed a 2009-2044 NOX Cap based on the revised numerical 



value of the BART Benchmark. In our Proposed Rule, we calculated 



 



27 See 78 FR 62509 (October 22, 2013). 
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the BART Benchmark to be 358,974 tons of NOX. As discussed in our 



Supplemental Proposal, we proposed three changes to the BART 



Benchmark: (1) correction of a transcription error; (2) 



correction of the date that EPA anticipated would be 5 years 



following the effective date of the final rule (i.e., July 1, 



2019 instead of January 1, 2018); and (3) application of the 



LNB/SOFA credit to the BART Benchmark, rather than alternatives 



to BART, to represent emissions under BART if LNB/SOFA had been 



installed concurrently with selective catalytic reduction (SCR) 



to reduce NOX emissions.28 Based on these changes, EPA proposed a 



2009-2044 NOX Cap of 494,899 tons. Although EPA revised our 



accounting method for the LNB/SOFA credit in our Supplemental 



Proposal, EPA provided a demonstration that the method EPA used 



in our Proposed Rule to compare our proposed BART determination 



against BART alternatives was equivalent to the method in the 



Supplemental Proposal.29 The application of the LNB/SOFA credit 



to the BART Benchmark in the Supplemental Proposal represented 



what total emissions over 2009-2044 would have been under our 



proposed BART determination if the operator of NGS had elected 



to install LNB/SOFA concurrently with SCR, i.e., within 5 years 



of a final rule, rather than in 2009-2011. Calculation of the 



BART Benchmark and 2009-2044 NOX Cap in this manner is easier to 



 



28 Id. Tables 1 and 3 at 62515-6. 
29 Id. Table 2 and footnote 32 at 62515. 
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apply and enforce in the context of a cap in NOX emissions 



because the LNB/SOFA credit is built into the BART Benchmark 



rather than subtracted each year from actual cumulative 



emissions.30 



In addition to the enforceable 2009-2044 NOX Cap, our 



Supplemental Proposal defines the operating scenarios that would 



be required depending on the final outcome of NGS ownership 



after the expiration of the current lease term at the end of 



2019. In the TWG Agreement, the owners of NGS committed to 



maintain emissions from NGS below the 2009-2044 NOX Cap 



regardless of post-2019 ownership of NGS and the applicable 



operating scenario. As a result, the operating scenarios in the 



TWG Alternative include specific actions for achieving emission 



reductions in 2019 and in 2030. The TWG Alternative also 



provides for an operating scenario that is less well-defined in 



terms of specific actions but establishes a second NOX emissions 



 



30 In contrast, in our Proposed Rule, we calculated the BART Benchmark and 
emissions under BART alternatives using the actual early installation dates 
for LNB/SOFA and then applied the LNB/SOFA credit to BART alternatives for 
comparison against the BART Benchmark. Although this method would have 
resulted in a lower numerical value for the 2009-2044 NOX Cap, the LNB/SOFA 
credit (representing the early emission reductions achieved over 2009-2018) 
would have instead been subtracted from the calculations of cumulative 
emissions under the BART alternative. Although this is functionally 
equivalent to the method used in the Supplemental Proposal, this method would 
make annual comparisons of actual cumulative emissions under the BART 
alternative against the BART Benchmark more complicated because it would have 
required adjustments every year to total emissions to subtract out the 
LNB/SOFA credit. By accounting for the LNB/SOFA credit in the BART Benchmark, 
the actual annual emissions from NGS can be directly compared to the BART 
Benchmark without any further adjustments. 
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cap over the period of 2009-2029 (2009-2029 NOX Cap) that is 



equivalent to emission reductions that would be achieved by a 



more well-defined operating scenario. The 2009-2029 NOX Cap would 



apply in addition to the 2009-2044 NOX Cap. The Supplemental 



Proposal included requirements for annual emission reporting to 



EPA that would also be made publicly available as part of the 



compliance demonstration for the TWG Alternative. 



D. Summary of Legal Rationale for Compliance Flexibility 



In our February 5, 2013, proposal for NGS, EPA proposed an 



alternative to BART that we referred to as Alternative 1. EPA 



proposed to find that consideration of a compliance schedule 



beyond 2018 for Alternative 1 at NGS was appropriate for a 



number of reasons, including the importance of NGS to numerous 



Indian tribes located in Arizona and the federal government’s 



reliance on NGS to meet the requirements of water settlements 



with several tribes. Providing this timeframe for compliance 



would not, in itself, avoid or mitigate increases in water rates 



for tribes located in Arizona; however, it would provide time 



for the collaborating federal agencies to explore options to 



avoid or minimize potential impacts to tribes, including seeking 



funding to cover expenses for the federal portion of pollution 



control at NGS. 



In developing this framework, EPA proposed to exercise its 



authority and discretion under section 301(d)(4) of the CAA, 42 
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U.S.C. 7601(d)(4) and the TAR, 40 CFR 49.11(a), and proposed an 



appropriate timeframe for an alternative measure under the RHR 



for NGS. EPA considered this timeframe to be consistent with the 



general programmatic requirements. Under the RHR, States and 



regulated sources had almost 20 years from the issuance of the 



rule in 1999 to design and implement alternative measures to 



BART. For numerous reasons, including the myriad stakeholder 



interests and complex governmental interests unique to NGS, we 



are only now addressing the BART requirements for NGS. 



Our proposal to require emission reductions beyond 2018 was 



supported by CAA section 301(d)(4) and the TAR codified at 40 



CFR 49.11(a). The TAR reflects EPA’s commitment to promulgate 



“such Federal implementation plan provisions as are necessary or 



appropriate to protect air quality” in Indian country where a 



tribe either does not submit a Tribal Implementation Plan (TIP) 



or does not receive approval of a submitted TIP (emphasis 



added). 



The use of the term “provisions as are necessary or 



appropriate” indicates EPA’s determination that it may only be 



necessary or appropriate to promulgate a FIP of limited scope. 



The United States Court of Appeals for the Tenth Circuit has 



previously endorsed the application of this approach in a 



challenge to the FIP for the Four Corners Power Plant, stating: 



“[40 CFR 49.11(a)] provides the EPA discretion to determine what 
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rulemaking is necessary or appropriate to protect air quality 



and requires the EPA to promulgate such rulemaking.”31 The court 



went on to observe: “Nothing in section 49.11(a) requires EPA . 



. . to submit a plan meeting the completeness criteria of [40 



CFR part 51] Appendix V.”32 While the decision in  the Tenth 



Circuit focused on 40 CFR part 51, Appendix V, EPA believes the 



same considerations apply to the promulgation of a FIP intended 



to address the objectives set forth in 40 CFR 51.308(e)(2). In 



particular, EPA has discretion to determine if and when a FIP 



addressing the objectives set forth in 40 CFR 51.308(e)(2) 



should be promulgated, which necessarily includes discretion to 



determine the timing for complying with the requirements of any 



such FIP.  



III. Summary of Final FIP Provisions 



EPA is finalizing our finding that it is necessary or 



appropriate to promulgate a source-specific FIP requiring NGS to 



achieve NOX emission reductions required by the BART provisions 



of the CAA and RHR. EPA is determining that our proposed NOX 



emission limit of 0.055 lb/MMBtu, based on our analysis of the 



relevant factors, establishes the appropriate BART Benchmark for 



determining “better than BART.” Further, we are finalizing our 



assessment that the TWG Alternative, which establishes an 



 



31 See Ariz. Public Serv. Co. v. EPA, 562 F.3d 1116 (10th Cir. 2009). 
32 Id. 
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enforceable 2009-2044 cap on NOX emissions from NGS over the life 



of the facility is “better than BART.” Finally, we are 



finalizing the TWG Alternative as the FIP requirements for NGS. 



EPA is promulgating four possible operating scenarios under 



the TWG Alternative (see Table 1). The operator of NGS must 



implement one of the four enforceable operating scenarios in 



order to comply with the 2009-2044 NOX Cap. The applicable 



operating scenario will depend on the outcome of ownership 



changes related to LADWP, NV Energy, and Navajo Nation, as well 



as whether the operator of NGS can increase capacity (by no more 



than 189 MW) to accommodate ownership changes, without 



triggering New Source Review permitting requirements, as 



described in Table 1. Once the ownership outcomes are finalized, 



the operator of NGS must implement the applicable Alternative as 



shown in Table 1. For example, if LADWP and NV Energy both 



retire their ownership shares of NGS and the Navajo Nation does 



not elect to purchase an ownership share of NGS, TWG Alternative 



A1 applies and the operator of NGS must implement Alternative A1 



and may not elect to implement Alternatives A2, A3, or B. By 



December 1, 2019, the operator of NGS must notify EPA of the 



applicable Alternative (i.e., TWG Alternative A1, A2, A3, or B). 



In addition to the enforceable 2009-2044 NOX Cap, 



Alternatives A1, A2, and A3 each has enforceable emission 



reduction measures in 2019 and 2030 (see Table 1). Under 
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Alternative B, in addition to the enforceable 2009-2044 NOX Cap, 



the operator of NGS must also ensure that cumulative NOX 



emissions over 2009-2029 comply with the 2009-2029 NOX Cap. The 



2009-2029 NOX Cap is calculated based on emissions that would 



have been emitted over that period under Alternative A1. Under 



all Alternatives, if, based on required annual reports submitted 



by the operator of NGS to EPA, cumulative emissions of NOX from 



NGS exceed the 2009-2044 NOX Cap at any time prior to December 



31, 2044, the operator of NGS must permanently cease operation 



of NGS. In addition, under Alternative B, if cumulative 



emissions of NOX exceed the 2009-2029 NOX Cap prior to 2029, the 



operator of NGS must temporarily cease operation of all units at 



NGS.33 Under all Alternatives, the operator must permanently 



cease operation of all units at NGS by December 22, 2044. 



Under all TWG Alternatives, the operator of NGS must report 



to EPA annual emissions and heat input data and must make this 



information publicly available on its website. In addition, 



under TWG Alternative B, the operator must also submit to EPA 



annual Emission Reduction Plans projecting year-by-year 



emissions covering the 2020-2029 and 2030-2044 periods so that 



there is a plan for operation of NGS that ensures that 



 



33 The combination of the 2009-2044 and 2009-2029 NOX Caps under TWG 
Alternative B means that if NGS exceeds the 2009-2029 NOX Cap prior to 2029 it 
must cease operation, but the operator may re-start operation after 2030 as 
long as cumulative emissions have not yet exceeded the 2009-2044 NOX Cap. 
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cumulative emissions of NOX do not exceed the 2009-2029 NOX Cap 



and the 2009-2044 NOX Cap. Although year-by-year emissions 



projected in the annual Emission Reduction Plans are not 



enforceable (i.e., emissions in a given year are not required to 



match projections for that year in an Emission Reduction Plan), 



the requirement to submit Emission Reduction Plans is 



enforceable, and provides the operator with a framework for 



planning for future emissions reductions. The requirement also 



provides EPA and the public the opportunity to monitor and 



evaluate progress of emission reductions under TWG Alternative 



B. 
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Table 1: Summary of the Major Regulatory Provisions of the TWG Alternative 
Applicability  



(Step 1) 
 If LADWP and NV Energy both exit NGS without selling their ownership 



interests (i.e., retire shares), or both exit by selling to an existing NGS 
participant; or one retires shares and the other sells to an existing NGS 
participant; and 



 If LADWP or NV Energy 
sells to a 3rd party, or 
does not exit NGS; 



 (Step 2)  If Navajo Nation does 
not purchase ownership 
share by 12/31/19; 



 If Navajo Nation 
purchases up to 170 MW 
by 12/31/19; and 



 If Navajo Nation 
purchases up to 170 MW 
by 12/31/19; and 



 n/a 



 (Step 3)  n/a  If Participants 
increase capacity 
without triggering 
permit requirements; 



 If Participants cannot 
increase capacity 
without triggering 
permitting); 



 n/a 



Applicable 
Alternative 



Then TWG Alternative 
A1 applies 



Then TWG Alternative 
A2 applies 



Then TWG Alternative 
A3 applies 



Then TWG Alternative B 
applies 



Applicable 
Requirements 



 Comply with 2009-2044 NOX Cap of 494,899 tons 
 Permanently cease operation of all units if cumulative emissions before 2044 exceed 2009-2044 NOX Cap 



 Owner/operator permanently ceases conventional coal-fired generation by December 22, 2044 
Additional 
Emission Cap 



 n/a  Comply with 2009-2029 
NOX Cap of 416,865 tons 



Specific 
Requirements* 



 By 12/31/19 
permanently close 1 
unit 



 By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units 



 By 12/31/19 
permanently close 1 
unit 



 By 12/31/19 operator 
may increase capacity 
by no more than 189 MW 



 By 12/31/30 meet 0.07 
lb/MMBtu on 2 units 



 By 12/31/19 reduce net 
generating capacity by 
no less than 561 MW 



 By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units 



 Temporarily cease 
operation if cumulative 
emissions before 2029 
exceed 2009-2029 NOX Cap 



Reporting   By December 1, 2019, notify EPA of applicable Alternative (A1, A2, A3, or B) 
 Submit annual report summarizing heat input and annual and cumulative emissions of NOX 
 Make annual report publicly available on website 
 Submit application to revise Part 71 Operating Permit by December 31, 2020 



Additional 
Reporting 



 n/a  By 12/31/19 and 
annually thereafter 
submit Emission 
Reduction Plans to 
project year-by-year 
emissions to assure 
compliance with NOX Caps 



* All units must comply with the existing NOX emission limit of 0.24 lb/MMBtu established in a 2008 
permitting action. See discussion in Proposed Rule at 78 FR at 8284 (February 5, 2013). This limit applies 
to each unit unless otherwise stated.
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In our final rule, EPA has included several revisions to 



the proposed regulatory text (40 CFR 49.5513(j)) put forth in 



the Supplemental Proposal. The substantive revisions include: 



1. Revision to §49.5513(j)(3) to clarify that EPA is 



finalizing a “better than BART” Alternative; 



2. Additions to §49.5513(j)(3) to specify that the operator 



must temporarily cease operation of NGS if cumulative 



emissions of NOX exceed the 2009-2029 NOX Cap of 416, 



865 tons at any time prior to December 31, 2029 (under 



Alternative B), and must permanently cease operation of 



NGS if cumulative emissions of NOX exceed the 2009-2044 



NOX Cap of 494,899 tons at any time prior to December 



31, 2044 (under all Alternatives); 



3. Additions to §49.5513(j)(3)(i)(A)(2), (B)(3), and 



(C)(2), to specify that the NOX emission limit of 0.07 



lb/MMBtu is to be calculated based on a rolling average 



basis of 30 boiler operating days; 



4. Correction to §49.5513(j)(3)(ii)(D), to specify that 



Alternative B shall also apply if either of the 



Departing Participants (i.e., LADWP or NV Energy) 



remains as a participant in NGS; 



5. Addition of §49.5513(j)(3)(iii), consistent with the TWG 



Agreement, to require the owners of NGS to cease its 
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operation of conventional coal-fired generation at NGS 



no later than December 22, 2044;34 



6. Addition to §49.5513(j)(4)(ii), to change the annual 



reporting date to begin in 2015 instead of the specific 



date of January 31, 2015, and specify that the report 



must be submitted to EPA and also made publicly-



available within 30 days of the submittal deadline 



associated with the annual emission inventory required 



by the Part 71 Operating Permit for NGS; 



7. Addition to §49.5513(j)(4)(iii), to clarify that the 



Part 71 Operating Permit for NGS shall incorporate 



practically enforceable limits for NOX of 0.24 lb/MMBtu, 



on a 30‐day rolling average basis, for each Unit 



equipped with LNB/SOFA, and 0.07 lb/MMBtu, on a rolling 



average basis of 30 boiler operating days, for each Unit 



equipped with SCR, as federally enforceable permit 



conditions; and 



 



34 See page 14 of the TWG Agreement (section IV.F). This section of the TWG 
Agreement also states that “[a]t its election, consistent with the Lease 
Amendment, the Navajo Nation may continue plant operations at NGS after 
December 22, 2044 consistent with EPA approval.” EPA is not including this 
provision into the regulatory requirements at §49.5513(j)(3)(iii), however, 
EPA expects that NGS would be substantially modified if the Navajo Nation 
elects to continue operation of the facility after NGS ceases conventional 
coal-fired generation in 2044, and that NGS must then meet all applicable 
regulatory and permitting requirements in existence at that time. 
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8. Addition of §49.5513(j)(4)(iv)(C), to specify that the 



requirement to submit annual Emission Reduction Plans 



beginning no later than December 31, 2019, must be 



incorporated into the Part 71 Operating Permit for NGS 



as a federally enforceable permit condition. 



9. Revision to §49.5513(j)(7) to require the owner or 



operator of NGS to maintain records that document 



compliance with the NOX Cap (e.g., daily emissions and 



heat input data) for the life of the facility, rather 



than at least five years. 



10. Deletion of §49.5513(j)(7)(vi) that required record-



keeping of all major maintenance activities conducted on 



emission units, air pollution control equipment, and 



CEMS because record-keeping of maintenance activities 



are not needed to ensure compliance with the 2009-2029 



and 2009-2044 NOX Caps. 



11. Revision to §49.5513(j)(11) to state that the 



affirmative defense provisions of paragraphs §49.5513 



(c)(2) and §49.5513(i) do not apply to paragraph 



§49.5513(j).35 



 



35 We note that in our Supplemental Proposal, we reported the affirmative 
defense provisions as paragraphs (c)(1) and (g)(3) in error. The correct 
citations are to paragraph (c)(2) and paragraph (i) of 40 CFR 49.5513. 
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Revision (1) above is necessary to clarify that EPA is 



finalizing a “better than BART” alternative in lieu of BART. 



The BART Benchmark used to assess the “better than BART” 



alternative is based on our proposed BART determination for NGS, 



and the “better than BART” alternative is consistent with our 



Supplemental Proposal of the TWG Alternative. Revision (3) above 



is necessary because EPA inadvertently did not specify the 



averaging period associated with the emission limits for NOX in 



our Supplemental Proposal. Revisions (2) and (4) through (10) 



above are in response to comments submitted to EPA on our 



Supplemental Proposal. Revision (11) above amends a proposed 



provision in our Supplemental Proposal that limited the 



applicability of the existing affirmative defense provisions for 



startups, shutdowns, and malfunctions (from the previous FIP for 



NGS codified at 40 CFR 49.5513(c)(2) and 40 CFR 49.5513(i)) to 



malfunctions.36 In this Final Action, we are revising (j)(11) to 



make clear that the existing affirmative defense provisions do 



not apply to the emission limits established in the TWG 



Alternative. 



Following the close of the public comment period, the United 



States Court of Appeals for the D.C. Circuit issued a decision 



 



36 See final action for the previous FIP for NGS at 75 FR 10179 (March 5, 
2010). 
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concerning various aspects of the NESHAP for Portland cement 



plants issued by EPA in 2013, including the affirmative defense 



provision of that rule.37 The court found that EPA lacked 



authority to establish an affirmative defense for private civil 



suits and held that under the CAA, the authority to determine 



civil penalty amounts lies exclusively with the courts, not EPA. 



The court did not address whether such an affirmative defense 



provision could be properly included in a SIP. However, the 



court’s holding makes it clear that the CAA does not authorize 



promulgation of such a provision by EPA. In particular, the 



court’s decision turned on an analysis of CAA sections 113 



(Federal enforcement) and 304 (Citizen suits). These provisions 



apply with equal force to a civil action brought to enforce the 



provisions of a FIP. The logic of the court’s decision thus 



applies to the promulgation of a FIP and precludes EPA from 



including an affirmative defense provision in a FIP. Therefore, 



we are not including an affirmative defense provision in the 



final FIP. 



We note that, if a source is unable to comply with emission 



standards as a result of a malfunction, EPA may use case-by-case 



enforcement discretion, as appropriate. Further, as the D.C. 



 



37 NRDC v. EPA, 2014 U.S. App. LEXIS 7281 (D.C. Cir.), in the docket for this 
rulemaking. 
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Circuit recognized, in an EPA or citizen enforcement action the 



court has the discretion to consider any defense raised and 



determine whether penalties are appropriate.38 



IV. Summary of Major Issues Raised by Commenters 



The public comment period for our Proposed Rule opened on 



February 5, 2013. On two occasions, we extended the comment 



period on our Proposed Rule at the request of stakeholders, with 



a final closing date of January 6, 2014. Although we posted the 



pre-publication version of our Supplemental Proposal to the 



docket and to our website on September 25, 2013, the public 



comment period for the Supplemental Proposal officially began 



when it was published in the Federal Register on October 22, 



2013.39 We accepted public comments on our Supplemental Proposal, 



concurrently with our Proposed Rule, until January 6, 2014. Our 



Supplemental Proposal also included notice of five public 



hearings, one on the Navajo Nation, one on the Hopi reservation 



and three in the State of Arizona. The public hearings occurred 



during the week of November 12, 2013. In all, 194 oral 



testimonies were presented at the public hearings. 



 



38 Id. at 24 (arguments that violations were caused by unavoidable technology 
failure can be made to the courts in future civil cases when the issue 
arises). 
39 See document number 0182 (Pre-publication version of Supplemental Proposal 
for NGS Signed on September 25, 2013), posted to docket on September 25, 2013 
and publication of Supplemental Proposal in Federal Register at 78 FR 62509 
(October 22, 2013). 
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We received over 77,000 written comments. Of these, over 



76,800 comments came from private individuals who submitted 



substantially similar comments by email or postcard. We received 



an additional 300 unique written comments (not including 



duplicates, requests for extension of the public comment period, 



or requests for additional hearings) from a variety of 



individuals and entities, including tribal governments, 



environmental or public interest advocacy groups, water interest 



groups, groups representing industry or commerce, the operator 



and participants in NGS and the Kayenta Mine, elected officials, 



and state and local governments. 



In this notice, EPA is providing an abbreviated summary of 



the major comments and EPA’s responses to those comments, 



grouped together by subject matter. The complete response to 



comments document (RTC) includes the full summary of all 



substantive comments and EPA’s full responses to those comments. 



The RTC is included in the docket for this rulemaking.40 We are 



not responding to comments unrelated to our Proposed Rule or 



Supplemental Proposal for NGS in this notice or in the RTC. 



A. General Comments from Public Hearings 



 



40 See document titled “EPA Responses to Comments on Final Rule for NGS” in 
the docket for this rule. 
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Comment: Contribution of NGS to the local and state economy and 



support for TWG Alternative 



 Many commenters at the public hearings preferred the TWG 



Alternative because they believe that EPA’s proposed BART 



determination would force NGS and the Kayenta Mine to close, 



causing economic harm to an area where the majority of residents 



are low-income and where opportunities for employment are 



limited. Many commenters stressed that NGS employs over 500 



people and the Kayenta Mine has over 400 employees, and the loss 



of these jobs would only exacerbate the unemployment rate in the 



area, which currently ranges from 47 percent to 60 percent. 



 A number of commenters noted that NGS supplies more than 



90 percent of the energy used by Central Arizona Water 



Conservation District (CAWCD), which operates the Central 



Arizona Project (CAP), which transfers water from the Colorado 



River throughout Arizona. A few commenters urged EPA to uphold 



its federal trust obligations and ensure that tribal communities 



continue to have access to affordable water, and advised EPA to 



make a decision consistent with the legal rights that the Gila 



River Indian Community and other stakeholders negotiated and 



that Congress granted under the Arizona Water Settlements Act of 



2004. 



 A few commenters support the TWG Alternative because they 



believe it is a fair compromise created by a diverse group of 
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stakeholders that provides a path for future operation at NGS by 



allowing for potential ownership changes and by providing an 



extension to install SCR technology, while still ensuring that 



the total emission reductions of NOX will be greater than those 



achieved under EPA’s proposed BART determination. 



Response: 



 EPA recognizes the contribution of NGS and the Kayenta Mine 



to the economy of the Navajo Nation, the Hopi Tribe, the city of 



Page, and the state of Arizona. In our Proposed Rule, EPA 



discussed the history of NGS and the relationship between NGS, 



the Central Arizona Project, and numerous tribes located in 



Arizona.41 EPA notes that NGS is a facility that is subject to 



the BART requirement of the RHR, and emissions from NGS affect 



visibility at 11 national parks and wilderness areas in the 



Southwest. The analyses in our Proposed Rule and Supplemental 



Proposal determined that additional controls at NGS are cost-



effective, will significantly reduce the contribution of NGS to 



visibility impairment at numerous Class I areas, and should not 



cause NGS to retire. However, for a number of reasons, including 



the importance of NGS to numerous Indian tribes located in 



Arizona and the federal government’s reliance on NGS to meet the 



requirements of water settlements with several tribes, EPA also 



 



41 See 78 FR 8274, at 8275 (February 5, 2013). 
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outlined a framework for considering “better than BART” 



alternatives that ensures emission reductions while providing 



additional flexibility to the operator of NGS.42 



 EPA agrees with comments that the TWG Agreement represents 



a compromise between diverse stakeholders, although we recognize 



that the members of the TWG did not invite all affected 



stakeholders to participate in their discussions. The TWG 



Alternative provides certainty for future operation of NGS, 



flexibility in the compliance timeframe, and more emission 



reductions of NOX than would have been achieved under EPA’s 



proposed BART determination. Based on our analysis in our 



Supplemental Proposal and consideration of all comments 



received, EPA is taking action to finalize requirements 



consistent with the TWG Agreement we put forth in our 



Supplemental Proposal, i.e., the TWG Alternative. 



Comment: Impact of air pollutants from NGS on public health and 



welfare and support for proposed BART determination 



 Several commenters favor EPA’s proposed BART determination 



for NGS because they believe that emissions from NGS cause 



health problems in the area, including respiratory illness and 



heart disease. One commenter cited a Clean Air Task Force study 



which states that NGS is responsible for approximately 



 



42 Id. and 78 FR 62509 (October 22, 2013). 
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$127 million in health costs every year. Many of these 



commenters urged EPA to conduct health studies to determine the 



actual impact to health in these communities. 



 Some commenters favor stringent controls because they 



believe that emissions from NGS adversely affect native plant 



species and harm traditional dry land farming. Others assert 



that emissions from NGS can be linked to high levels of mercury 



found in fish species located in nearby lakes. Many commenters 



expressed concerns over the well-being of the Navajo Aquifer. A 



number of commenters favor stringent controls because they 



believe that emissions produced from NGS contribute to climate 



change. 



 In contrast, a few commenters questioned the extent to 



which emissions from NGS impact public health and the 



environment, asserting that the haze is a result of emissions 



from natural sources (e.g., volcanoes, wind/dust storms, and 



forest fires) and pollution produced from nearby cities (i.e., 



Phoenix, Los Angeles, and Las Vegas). Another commenter asserted 



that EPA’s website states that vehicles are the largest 



producers of NOX emissions in the country and concludes that EPA 



is ignoring mobile sources and unfairly targeting stationary 



sources. 



 Some commenters preferred EPA’s proposed BART determination 



over the TWG Alternative because they believe that the 
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alternative is based on a false premise. They asserted that the 



closure of a single unit is not equivalent to cleaning up all 



three units because the reduction in capacity will ultimately 



require new electricity generation elsewhere because the demand 



for power does not change. 



Response: 



Protection of human health and the environment is EPA’s 



mission and forms the basis for many Agency actions, including 



establishing the National Ambient Air Quality Standards (NAAQS), 



and promulgation of regulations such as the New Source 



Performance Standards (NSPS) and the National Emission Standards 



for Hazardous Air Pollutants (NESHAP). In addition to Clean Air 



Act requirements to protect human health, in the 1977 Clean Air 



Act Amendments, Congress declared as a national goal the 



prevention of any future, and the remedying of any existing, 



impairment of visibility in mandatory class I Federal areas 



which impairment results from manmade air pollution (See CAA 



§169A). 



EPA agrees that visibility-impairing pollutants are among 



the same pollutants that affect human and ecosystem health; 



however, health studies are beyond the scope of this BART 



analysis. Similarly, hazardous air pollutants (HAPs), such as 
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mercury, are not visibility-impairing pollutants and therefore 



are beyond the scope of this BART analysis.43 



EPA agrees that climate change is an important issue.44 



However, the RHR addresses pollutants that impair visibility and 



is not intended to address pollutants that contribute to climate 



change. EPA has developed various programs and activities to 



address emissions of greenhouse gases.45 On June 2, 2014, EPA 



signed a proposal to cut greenhouse gas emissions from coal-



fired power plants by up to 30 percent by 2030.46 Although 



regulation of greenhouse gases is conducted under separate 



statutory requirements from regional haze, EPA is mindful that 



this BART determination for NGS is not the only regulatory 



program that affects this facility and the region. 



EPA agrees with comments that mining and combustion of coal 



affect the environment. EPA notes that Reclamation has started 



its process to develop an Environmental Impact Statement (EIS) 



required under the National Environmental Protection Act (NEPA) 



for activities resulting from the continued operation of NGS and 



the Kayenta Mine.47 The on-going NEPA process provides numerous 



 



43 Emissions of HAPs from various source categories are addressed generally 
through the NESHAP. EPA addressed mercury emissions from power plants 
specifically in the final Mercury and Air Toxics Standard (MATS). 77 FR 9304 
(February 16, 2012). 
44 http://www.epa.gov/climatechange/basics/. 
45 http://www.epa.gov/climatechange/EPAactivities.html. 
46 See http://www2.epa.gov/carbon-pollution-standards. 
47 For more information, please see www.ngskmc-eis.net. 
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opportunities and the appropriate forum to raise concerns 



related to the impacts of mining and use of water from the 



Navajo Aquifer. We further note that representatives of DOI 



attended all the public hearings on NGS held by EPA and are 



aware of the issues raised by commenters during the BART process 



regarding mining and the Navajo Aquifer. 



EPA disagrees with the assertion that EPA is unfairly 



targeting stationary sources of emissions and ignoring the 



significant contribution of motor vehicle emissions. Consistent 



with title II of the CAA, the EPA Office of Transportation and 



Air Quality protects public health and air quality by, among 



other things, regulating air pollution from motor vehicles, 



engines, and the fuels to operate them.48 New cars and sport 



utility vehicles sold today have emission levels of 



hydrocarbons, NOX, and carbon monoxide that are 98 – 99 percent 



lower than new vehicles sold in the 1960s on a per mile basis.49 



Similarly, standards established for heavy-duty highway and non-



road sources require emission rate reductions on the order of 90 



percent or more for particulate matter and NOX. In 2014, EPA 



finalized new vehicle emission standards and reduced the fuel 



sulfur content of gasoline to achieve additional reductions in 



 



48 http://www.epa.gov/otaq/. 
49 See, e.g., 76 FR 74854, at 74900 (December 1, 2011). 
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tailpipe and evaporative emissions from passenger cars, light-



duty vehicles, medium-duty passenger cars, and some heavy-duty 



vehicles starting in 2017.50 



EPA agrees that forest fires and volcanic eruptions, when 



they occur, can impact visibility to a greater extent than 



anthropogenic sources of emissions. However, Congress directed 



EPA to develop rules to address on-going emissions from 



stationary sources subject to BART to remedy the existing 



impairment of visibility in Class I areas and restore visibility 



to natural conditions. 



EPA disagrees with assertions that the TWG Alternative is 



based on a false premise because the closure or curtailment of 



one unit would just result in electricity being produced 



elsewhere. Closure of one unit at NGS or the curtailment of an 



equivalent amount of electricity generation is possible based on 



LADWP and NV Energy’s intended divestiture from NGS. Consistent 



with state law in California and Nevada, additional electricity 



needed to replace lost generation from NGS, associated with 



LADWP and NV Energy’s divestiture, would come from energy 



 



50 See Fact Sheet for Tier 3 Standards available at 
http://www.epa.gov/otaq/documents/tier3/420f14010.pdf 
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sources that emit less air pollution than a conventional coal-



fired power plant operating with SCR on all units.51 



Comments regarding specific aspects of the TWG Alternative 



are discussed in Section 9.0 of the RTC. 



Comment: Environmental and Social Justice 



 Several commenters consider the presence of NGS and several 



other power plants in and around the Navajo Nation to represent 



an environmental and economic justice issue. One commenter noted 



that a Navajo water hauler in Kaibeto, a Navajo community near 



Page, pays 10 to 20 times more for water, or $13,000 per acre 



foot, than municipal CAP water users in Glendale or a farmer in 



Tempe, who pay $551 and $41 per acre feet, respectively. 



 Several commenters opined that the leaders of the Navajo 



Nation and EPA have not protected the interests of the local 



population. A few expressed concerns over how the alternatives 



were written, noting that many tribal residents do not 



understand the technical language used in the documents and 



therefore cannot adequately comment on the validity of the 



alternatives proposed. Some commenters argued that pollution can 



be controlled using existing technology and EPA should apply the 



same standard to NGS as other coal-burning power plants (e.g., 



 



51 See RTC and references therein. 
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Four Corners Power Plant). A few commenters argued that 



extending the compliance timeframe for NGS demonstrates that the 



federal government considers itself exempt from federal law. 



Several argued that tribal communities do not have the funds to 



develop proposals and/or conduct environmental assessments and 



urged that EPA uphold federal trust responsibilities and create 



an equal playing field. 



Response: 



 EPA defines Environmental Justice as “the fair treatment 



and meaningful involvement of all people regardless of race, 



color, national origin, or income with respect to the 



development, implementation, and enforcement of environmental 



laws, regulations, and policies. EPA has this goal for all 



communities and persons across the country. It will be achieved 



when everyone enjoys the same degree of protection from 



environmental and health hazards and equal access to the 



decision-making process to have a healthy environment in which 



to live, learn, and work.”52 



 EPA takes fair treatment and meaningful involvement 



seriously and provided numerous opportunities for tribal 



governments, environmental and tribal non-governmental 



organizations, and other interested stakeholders to provide 



 



52 http://www.epa.gov/environmentaljustice/. 
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input in the development of our Proposed Rule, Supplemental 



Proposal, and Final Rule for NGS. EPA began our public 



involvement process for a BART determination for NGS in 2009, 



when we published an Advanced Notice of Proposed Rulemaking 



(ANPR). Although we initially provided a 30-day public comment 



period, at the request of tribal governments and other 



interested stakeholders, we extended the comment period for 



tribes another 30 days to October 28, 2009 and, to allow 



additional time for government-to-government consultation on 



NGS, agreed to accept comments from tribes until March 1, 2010. 



EPA received over 6,000 comments on the ANPR.53 During 2009 



through 2012, EPA met with various stakeholders, including 



tribal governments and tribal environmental groups, to discuss 



NGS and hear concerns related to a BART determination for this 



facility.54 We initially provided a 90-day comment period for the 



Proposed Rule on February 5, 2013, and at the request of various 



stakeholders, we provided several extensions of the public 



comment period, which closed on January 6, 2014. During the 11-



month comment period, EPA continued to meet with stakeholders, 



 



53 See page 25 of the TSD to the February 5, 2013 Proposed Rule. 
54 See, for example document number 0232 in the ANPR docket at EPA-R09-OAR-
2009-0598, and document numbers 0008 and 0009 in the docket for this rule. 
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at their request, to discuss our proposed BART determination for 



NGS and our framework for “better than BART” alternatives.55 



On July 26, 2013, the TWG submitted Appendix B to the TWG 



Agreement to EPA for consideration. EPA posted the TWG Agreement 



to our docket on the same day to provide the public an 



opportunity to review it.56 On September 25, 2013, EPA posted our 



Supplemental Proposal, along with supporting documents, to the 



docket to allow for pre-publication review by interested 



parties.57 The Supplemental Proposal was published in the Federal 



Register on October 22, 2013. The comment period for the 



Supplemental Proposal closed on the same day as the BART 



proposal, on January 6, 2014. The Supplemental Proposal also 



included notice of five open house and public hearing events EPA 



scheduled throughout Arizona in November 2013. The open houses 



allowed members of the public an opportunity to talk with 



representatives from EPA and ask questions. EPA held events at 



the LeChee Chapter House, located on the Navajo Nation, as well 



as in Page, Arizona, and provided oral interpretation services 



between English and Diné (the Navajo language). EPA also held an 



event at the Hopi Day School, located in Kykotsmovi, the seat of 



 



55 See, for example, document number 0150, 0152, 0166, 0173, 0302, and 0303 in 
the docket for this rule. 
56 See document number 0122 in docket for this rule. 
57 See document numbers 0182, 0183, and 0184 in the docket for this rule. 
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the Hopi tribal government.58 Finally, we also held events in 



Phoenix and in Tucson, Arizona, to allow stakeholders in central 



and southern Arizona, representing CAP water interests and 



several tribes receiving CAP water, the opportunity to provide 



comment and talk with representatives from EPA. Although EPA 



understands that the TSD and Federal Register notices include 



technical information that may be difficult to understand, EPA 



provided Fact Sheets and handouts, written in plain language, at 



the open house and public hearing events.59 EPA representatives 



were also present at the events to discuss and explain our 



Proposals. EPA recognizes that many tribal communities do not 



have the funds to develop alternative proposals or hire experts 



on their behalf; however, this does not diminish such 



communities’ ability to participate in the rulemaking process in 



a meaningful way as EPA takes seriously its responsibility to 



explain its proposal to all interested parties and assesses all 



comments, regardless of the form of the comment or whether or 



not the commenter has a technical background. 



As stated in our Proposed Rule and Supplemental Proposal, 



EPA has determined that these proposed rules, if finalized, will 



 



58 EPA engaged with the government of the Hopi Tribe to search for an oral 
interpreter between English and the Hopi language, but the Hopi Tribe was 
unable to locate anyone to provide those services. 
59 See document 0219 in the docket for this rule. 
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not have disproportionately high and adverse human health or 



environmental effects on minority or low-income populations 



because they increase the level of environmental protection for 



all affected populations (i.e., require emission reductions from 



NGS).60 EPA recognizes that some commenters may view the 



timeframe for compliance under EPA’s framework for BART 



Alternatives as an environmental justice issue. We note that the 



LNB/SOFA credit, an important component of the extended 



timeframe, was based on real, actual emission reductions 



beginning in 2009 that were voluntary and not required by any 



rule or regulation. We also note that the TWG Alternative, which 



calls for closure of one unit in 2019 (or equivalent 



curtailment) will result not only in greater reductions of NOX 



than would have been achieved under BART, but also reductions of 



several other pollutants, including SO2, PM, CO2, and mercury. 



Thus, although the TWG Alternative includes a compliance 



timeframe for achieving additional reductions in 2030, over 



2009-2044, the TWG Alternative will result in reductions of 



additional pollutants that affect visibility or human health, 



and will provide an enforceable mechanism to ensure that the 



 



60 See discussions under Executive Order 12898 in 78 FR at 8793 (February 5, 
2013) and 78 FR at 62520 (October 22, 2013). 
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owner/operator of NGS ceases conventional coal-fired electricity 



generation at NGS by the end of 2044. 



EPA recognizes that numerous commenters expressed 



frustration regarding social inequities related to costs and 



benefits of coal mining and combustion and water availability 



and cost. We recommend participating in the EIS process for NGS 



and Kayenta Mine to raise any concerns related to costs, 



benefits, and the environmental and social justice of coal 



mining and coal combustion at the Kayenta Mine and NGS. 



B. Comments on Factor 1 – Cost of Controls 



Comment: EPA underestimated SCR costs 



 Several commenters asserted that EPA underestimated the 



cost of compliance by improperly reworking cost estimates 



developed for SRP by Sargent and Lundy (S&L) in 2010 and 



disregarding real costs that would be incurred. One commenter 



quoted the BART Guidelines and the final RHR to assert that 



although the use of the Control Cost Manual is encouraged, it is 



not mandated, and that EPA has discretion to use additional 



sources of cost information. The commenter believes, therefore, 



that the SRP estimates for the excluded cost items are 



appropriate to use because they are more precise than the 



generic statements that EPA relied upon in the Control Cost 



Manual. 



Response: 
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 EPA disagrees with the comment that we improperly reworked 



and underestimated the SCR cost estimates. We note, however, 



that even if we had relied only on the cost estimate provided by 



SRP, EPA still would have concluded that SCR is cost-effective 



at NGS. 



EPA used a hybrid approach for our cost analysis that 



relied primarily on the cost estimates provided by SRP, but also 



followed the BART Guidelines to determine whether S&L included 



cost estimates for services or equipment associated with SCR 



that were not allowed under the EPA Control Cost Manual. The 



BART guidelines state “[i]n order to maintain and improve 



consistency, cost estimates should be based on the OAQPS Control 



Cost Manual, where possible”.61 The capital cost estimate EPA 



presented in the proposed rulemaking for SCR plus LNB/SOFA ($541 



million total for Units 1-3) is only 8 percent lower than the 



SRP cost estimate ($589 million). SRP’s cost estimate would not 



have changed our conclusion that SCR is cost-effective at NGS. 



As discussed in the TSD to the proposed rulemaking, EPA 



made four adjustments to SRP’s cost estimates for SCR, namely, 



to exclude “Owners Construction Management, O&M Support and 



Contract Service,” “Owners Legal Support and Insurance,” and 



 



61 The OAQPS Control Cost Manual is now referred to as the EPA Control Cost 
Manual. 
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“Allowance for Funds Used During Construction,” and to use an 



interest rate of 7 percent.62 Our detailed, line-by-line analysis 



was included in the docket for this proposed rulemaking and 



provided an explanation for why we retained, modified, or 



rejected each line item.63 Please see the RTC for additional 



discussion of these four adjustments to the S&L cost analysis. 



In our proposed rule, we presented total capital and total 



annual cost estimates from EPA and SRP, as well as average and 



incremental cost-effectiveness values based on EPA and SRP 



assumptions for total annual cost and total annual NOX 



reductions. Based on SRP’s analysis, average cost-effectiveness 



of SCR+LNB/SOFA at NGS was less than $3,000 per ton and 



incremental cost-effectiveness of SCR+LNB/SOFA (compared to 



SNCR+LNB/SOFA) was approximately $5,300 per ton.64 EPA stated 



that the cost-effectiveness values calculated by both EPA and 



SRP for SCR+LNB/SOFA are lower than or within the range of other 



BART evaluations where EPA or a state has determined that SCR is 



BART (ranging from approximately $2,000 to $6,000 per ton). 



EPA has accordingly determined that SCR is cost-effective at 



NGS.65 Therefore, even if EPA accepted the S&L cost estimates 



 



62 See Table 12 of the TSD to the February 5, 2013 Proposed Rulemaking, 
available as document number 0014 in the docket for this rule. 
63 See MS Excel document titled “EPA cost analysis for NGS” within document 
number 0004 in the docket for this rule. 
64 See Table 3 of our Proposed Rule, 78 FR at 8281 (February 5, 2013). 
65 See our Proposed Rule at 78 FR at 8281 (February 5, 2013). 
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submitted by SRP, as commenters suggest, EPA would still have 



determined that SCR is cost-effective for NGS. 



Comment: EPA overestimated SCR costs 



 One commenter asserted that EPA overestimated the cost of 



installing SCR at NGS. Although the commenter supported EPA’s 



adjustments to the S&L cost estimates, the commenter asserted 



that further revisions are appropriate. The commenter stated 



that EPA overestimated the following costs: outage costs 



associated with installation and “preinstallation” work; 



catalyst costs; and auxiliary power. In addition, the commenter 



asserted that EPA overestimated annual costs by assuming 20 



years as the basis for amortizing costs and using an inflated 



interest rate of 7 percent. 



Although the commenter concurs with EPA’s conclusion that 



SCR plus LNB/SOFA is cost-effective at $2,240 per ton of NOX 



removed, the commenter re-calculated cost-effectiveness to be 



$1,412 per ton for Unit 1, $1,331 per ton for Unit 2, and $1,497 



per ton for Unit 3. 



Response: 



EPA disagrees with the commenter that any revisions to 



EPA’s estimate of SCR costs are necessary. Even if some of the 



costs projected by S&L and used by EPA may be overestimated 



(e.g., the commenter points primarily to capital recovery, 



catalyst replacement costs, and costs for lost power 
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generation), EPA disagrees that we must correct every issue of 



concern raised by the commenters in order to support our 



determination of the BART Benchmark. EPA made four specific 



corrections to the estimates provided by S&L and SRP to make the 



cost calculation methodology consistent with methodologies used 



for BART cost calculations nationally.66 As noted in other 



responses even if we consider the average and incremental cost 



effectiveness of SCR using SRP and S&L’s full cost projections, 



EPA would still determine that SCR at NGS is cost-effective. The 



cost-effectiveness values cited by the commenter, below $1,500 



per ton, certainly suggest that SCR could be even more cost-



effective than the values we relied upon in our proposal, but 



this would not change our overall determination that SCR is 



cost-effective for NGS. 



Comment: Updated SCR cost estimate from SRP 



 SRP contracted with S&L in 2013 to review and update the 



SCR cost estimates that were prepared in 2010. S&L escalated 



costs for inflation, and incorporated other minor adjustments to 



reflect a lower NOX design target. SRP’s revised capital cost 



estimates for SCR installation on all three units total $650 



 



66 See, e.g., Final Regional Haze Plan for Arizona (Phase 1) at 77 FR 72512 at 
72531 (December 5, 2012); Final Regional Haze Plan for North Dakota at 77 FR 
20894 at 20916-17 (April 16, 2012); Final Regional Haze Plan for New Mexico 
at 76 FR 52388 at 52399-400 (August 22, 2011); Final Regional Haze Plan for 
Wyoming at 79 FR 5032 at 5082 (January 30, 2014). 
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million (in 2013 dollars) compared to SRP’s 2010 cost estimate 



of $544 million. 



Response: 



 EPA reviewed the updated 2013 cost estimates developed by 



S&L and provided by SRP.67 In its 2013 cost report, S&L explains 



that it escalated labor and material costs, and updated cost 



estimates based on a revised design target of 0.03 lb/MMBtu (so 



that the SCR system is deployed as a 3+1 system rather than a 



2+2 catalyst layer system), and other design features, including 



a low-load temperature control system to operate SCR at lower 



loads. S&L escalated several costs at rates above 6.7 or 8 



percent (e.g., freight, scaffolding). S&L did not make any 



revisions to the components of variable annual costs, including 



maintenance labor, auxiliary power, steam, and catalyst 



replacement. To be consistent with the cost estimates in our 



Proposed Rule, EPA accepted most of the line item costs as 



adjusted by S&L and made the same four adjustments to the 2013 



cost estimates as we had applied to the 2010 cost estimates. 



These changes result in an 8 percent difference in total capital 



costs of SCR between EPA’s 2013 estimate and SRP’s 2013 estimate 



and a 21 percent difference in the total annual costs of SCR 



between the 2013 estimates from EPA and SRP (see Table 2). 



 



67 See RTC and references therein. 
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Table 2: Cost Estimates for SCR in 2010 and 2013 Dollars 



 
Total Capital 
Cost in 2010$ 



Total Capital 
Cost in 2013$ 



Total Annual 
Cost in 2010$ 



Total Annual 
Cost in 2013$ 



EPA Estimate $496 million $598 million $59 million $69 million 
SRP Estimate $544 million $650 million $75 million $88 million 



 



 In our proposed BART determination, EPA also presented the 



average and incremental cost-effectiveness of controls, based on 



the combination of combustion controls (LNB/SOFA) and post-



combustion controls (i.e., SNCR or SCR). Therefore, cost-



effectiveness values presented in our Proposed Rule were based 



on total annual cost of SCR in combination with annual cost of 



LNB/SOFA (SCR+LNB/SOFA), SNCR in combination with LNB/SOFA 



(SNCR+LNB/SOFA) or LNB/SOFA alone.68 Based on the updated 2013 



cost estimates for SCR, Table 3 shows the average and 



incremental cost-effectiveness of controls, in both 2010 and 



2013 dollars, based on EPA and SRP assumptions for total annual 



cost and annual NOX reductions achieved by SCR. See RTC for 



further detail on cost-effectiveness of SNCR+LNB/SOFA and 



LNB/SOFA. 



 



Table 3: Cost Effectiveness of Controls in 2010 and 2013 dollars 



 
2010 $ 2013 $ 



EPA SRP EPA SRP 
SCR+ 



LNB/SOFA 
Total Annual Cost* 



$67.5 
million 



$80.2 
million 



$74.4 
million 



$92.6 
million 



 



68 78 FR at 8281, February 5, 2013. 
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Annual NOx reduced 
(tpy) 



28,573 26,180 28,573  26,180 



NOx Limit (lb/MMBtu) 0.055 0.080 0.055 0.080 
Average Cost 



Effectiveness ($/ton) 
$2,369  $3,069  $2,605  $3,537 



Incremental Cost 
Effectiveness (vs. 
LNB/SOFA) ($/ton) 



$3,522  $4,889  $3,899  $5,695 



Incremental Cost 
Effectiveness (vs. 



SNCR+LNB/SOFA) 
($/ton) 



$3,239  $5,357  $3,798  $6,647 



* EPA’s cost effectiveness calculations represent SCR in combination with 
LNB/SOFA, rather than SCR alone. 



 



Based on the revised 2013 cost estimates for SCR+LNB/SOFA, 



the revised average cost-effectiveness of SCR+LNB/SOFA is 



roughly 10 percent higher (based on EPA’s estimates) than the 



average cost-effectiveness values reported in our Proposed Rule, 



and roughly 15 percent higher based on SRP’s estimates.69 The 



2013 values for average cost-effectiveness of SCR+LNB/SOFA based 



on EPA and SRP estimates are still comparable to the range of 



values determined cost-effective for SCR in other BART 



determinations. For these reasons, EPA continues to consider 



SCR+LNB/SOFA as cost-effective at NGS. 



Comment: Cost-Effectiveness of Presumptive BART 



 One commenter stated that in establishing presumptive 



limits in the BART Guidelines, EPA recognized that SCR is not 



 



69 For informational purposes, EPA included the incremental cost-effectiveness 
values of SCR+LNB/SOFA (estimated in 2010 and 2013) compared to LNB/SOFA and 
SNCR+LNB/SOFA, but we note that a comparison of the percent change in 
incremental cost-effectiveness between 2010 and 2013 is not informative 
because SRP did not provide updated cost estimates (in 2013 dollars) for the 
other control technologies. 
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cost-effective and that combustion controls such as LNB/SOFA 



represent the most cost-effective control options for most 



boiler types. The commenter pointed out that in establishing 



presumptive limits, EPA considered controls that cost less than 



$1,500 per ton to be cost-effective, and that the cost-



effectiveness for SCR at NGS, which ranges from $3,000 to $6,000 



per ton based on 2010 estimates, is well above this threshold. 



The commenter concluded that EPA should have rejected SCR and 



proposed LNB/SOFA as BART for NGS. 



Response: 



EPA disagrees with the assertion that the BART Guidelines 



established a threshold for cost-effectiveness against which all 



future BART determinations must compare. In developing the 



presumptive NOX limits for BART in 2005, EPA did not set the 



cost-effectiveness values estimated for combustion controls as 



the threshold for determining whether a given control technology 



was or was not cost-effective. If EPA had intended the cost-



effectiveness values estimated in 2005 to represent a threshold 



for BART, it is reasonable to assume that the BART Guidelines 



would have included those cost-effectiveness values as 



thresholds in Appendix Y, and would have required future cost 



estimates to be presented in 2005 dollars for appropriate 



comparison to the thresholds. The BART Guidelines do not set a 



numerical definition for “cost-effective”, and the analysis of 
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presumptive limits uses cost-effectiveness as a means to broadly 



compare control technologies, not as a threshold for rejecting 



controls for an individual unit or facility that exceed the 



average cost-effectiveness of combustion controls. In addition, 



as discussed in the RTC, a value of $1,500 per ton is not an 



appropriate or relevant value for determining cost-



effectiveness. 



Comment: Indirect costs should also be considered under Factor 1 



 The Gila River Indian Community asserted that EPA conducted 



the analysis of cost-effectiveness incorrectly by not including 



the indirect costs of the requirements and only considering the 



direct cost of the requirements. The commenter stated that EPA 



did not give sufficient consideration to the high costs to 



tribes associated with indirect impacts of its proposed BART 



determination. 



Response: 



 EPA disagrees with the assertion that our cost-



effectiveness analysis was incorrect because it did not include 



indirect costs in the assessment of the costs of compliance. The 



BART Guidelines, which States and EPA must follow in BART 



determinations for fossil-fuel fired power plants greater than 
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750 MW,70 focus on the direct costs of the pollution control 



equipment and other capital and annual costs associated with the 



control technology alternatives. The BART Guidelines do not 



require consideration of the cost of potential indirect effects 



of BART control options when assessing the costs of compliance. 



Therefore, EPA disagrees that our analysis for Factor 1 was 



incorrect or incomplete because it did not include indirect 



costs to tribes. EPA further notes that under Factor 2, the 



energy and non-air quality environmental impacts analysis, the 



BART Guidelines specifically require the energy impact analysis 



to consider direct energy impacts (e.g., parasitic load from 



certain control technologies) and to generally exclude indirect 



energy impacts of controls (e.g., energy to produce raw 



materials for construction of control equipment) unless the 



indirect impact is unusual or significant. 



However, because of the unique relationship between NGS, 



tribes, and tribal water settlement agreements, and to inform 



our government-to-government consultation with tribes, EPA did 



consider potential indirect effects of control options to tribes 



under Factor 2. EPA quantified the impact to electricity rates 



and CAP water rates, and also assessed whether installation of 



 



70 40 CFR 51.308(e)(1)(ii)(B). 
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SCR would result in electricity generation costs at NGS that 



exceed the cost to purchase power on the wholesale market. 



Therefore, although EPA appropriately did not consider indirect 



costs in our analysis of Factor 1, EPA did include consideration 



of indirect impacts to tribes and other entities in our analysis 



of Factor 2. 



C. Comments on Factor 2 – Energy and Non-Air Quality 



Environmental Impacts, including Economic Impacts 



Comment: EPA’s Affordability Analysis relied on invalid 



assumptions 



One commenter submitted a report, prepared by Management 



Information Services, Inc. (MISI report), asserting that EPA 



made several assumptions that underestimated the cost of 



continuing to operate NGS with additional controls, including 



the assumption that no new capital would be deployed at NGS over 



the next 25 years, the assumption that the increase in the 



annual NGS lease cost would be $15 million per year (which is 



lower than actual increase in lease cost of $43 million per year 



that was released after publication of our Proposed Rule), and 



the use of EPA’s capital cost estimates for SCR instead of the 



cost estimated by S&L. 



Other commenters asserted that EPA underestimated the cost 



of closing NGS and purchasing power on the wholesale market, by 
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not accounting for costs associated with stranded investments 



and decommissioning NGS. 



Response: 



EPA recognizes the economic importance of NGS to the State 



of Arizona, the Navajo Nation, and the Hopi Tribe. The purpose 



of the Affordability Analysis in our docket was to determine 



whether the control options for BART would have a detrimental 



impact on the competitiveness of NGS in the western power 



market, affecting whether the NGS owners would continue to 



operate NGS or replace NGS generation with less expensive market 



power. The Affordability Analysis indicated that, even if SCR 



installation was required on all three units at NGS, power 



produced at NGS would remain less expensive than the cost to 



replace power through wholesale purchases. Because utilities 



will generally provide power to their customers in a least-cost 



manner and because NGS, with the installation and operation of 



SCR, remained the less expensive option, EPA determined that the 



operation and installation of SCR, in and of itself, was not 



likely to force NGS to close. 



 In response to multiple comments expressing concern related 



to simplifying assumptions or outdated data, EPA updated the 



Affordability Analysis with the most current power market price 



curves from the U.S. Energy Information Administration (EIA) and 



recent forward power market prices in March 2014 and other more 
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current modeling variables. These revisions are discussed in 



more detail in the RTC as well as in additional supporting 



documents.71 The updated model results, comparing the net present 



value (NPV) of electricity generation costs with air pollution 



controls installed compared to the costs to purchase an 



equivalent amount of power on the wholesale market, are 



summarized in the RTC. Overall, the combined changes do not 



change the conclusions from the original Affordability Analysis 



that installing and operating SCR at NGS would be less costly 



than closing NGS and purchasing replacement power from the 



wholesale market. 



Comment: EPA’s failure to appropriately consider the impacts to 



non-Indian agricultural (NIA) water users renders its Factor 2 



analysis arbitrary, capricious, and an abuse of discretion 



One commenter stated that, as a result of errors and 



omissions, EPA’s Factor 2 analysis is arbitrary, capricious, and 



an abuse of discretion. The commenter asserted that there are 



several problems with the EPA analysis related to NIA users of 



CAP water, including erroneous assumptions, insufficient support 



for conclusions, failure to consider decreased farming 



profitability and increased unemployment, failure to acknowledge 



 



71 See RTC and references therein. 
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the inability of NIA water users to pass along cost increases as 



compared to municipal users, and other factors. 



Response: 



 EPA recognizes that CAP water is an important resource for 



NIA and other users of water in Arizona. As a result, as one of 



a number of discretionary analyses EPA conducted on the indirect 



impacts on major stakeholders, EPA calculated water rate 



increases to NIA users of CAP water and municipal and industrial 



users of CAP water. 



EPA disagrees that our discussion of impacts to NIA users of 



CAP water renders our Factor 2 analysis arbitrary, capricious, 



and an abuse of discretion. Neither the CAA nor the BART 



Guidelines require consideration of indirect costs or indirect 



impacts of controls in a BART analysis. EPA, nevertheless, 



included an evaluation of impacts to some of the major 



stakeholders in NGS in our BART analysis under Factor 2, 



including NIA users, as consistent with the statement in the 



BART Guidelines that “the energy impacts analysis may consider . 



. . whether a given alternative would result in significant 



economic disruption or unemployment” (emphasis added).72 



EPA recognizes that the information we had available to us 



about NIA users of CAP water was limited, and we acknowledged in 



 



72 See BART Guidelines at 70 FR at 39169 (July 6, 2005). 
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the TSD to our Proposed Rule that we had several questions about 



CAP and groundwater availability to NIA water users. EPA 



appreciates the clarifications and additional information 



provided by NIA users of CAP water during the comment period for 



our proposals. The additional information provided during the 



comment period about NIA users of CAP water does not change our 



conclusion under Factor 2, that the potential economic impacts 



to tribes argue for flexibility in the compliance timeframe for 



NGS, because this compliance flexibility also benefits other 



stakeholders, including the NIA users of CAP water. 



Comment: EPA must evaluate cumulative economic impact of other 



rulemakings 



 One commenter asserted that the BART proposal must take 



into account the context in which the regional haze rules are 



being implemented and conduct a cumulative impact analysis of 



all EPA rulemakings. The commenter noted that the two remaining 



copper smelters in Arizona are already subject to BART for SO2 



and they also have to make significant capital investments to 



comply with other regulatory programs and initiatives such as 



the revised SO2 NAAQS. 



Response: 



 EPA disagrees with the assertion that we must consider the 



total cost impact of all EPA regulatory requirements in a BART 



analysis. EPA recognizes that other facilities, whose water and 
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electricity rates may be affected by our BART determination for 



NGS, may also be subject to BART for their own emissions of 



visibility-impairing pollutants. As a general matter, EPA is 



mindful that facilities may be affected by multiple regulatory 



and program activities. We note that BART is a case-by-case 



determination that is based on a source-specific analysis of 



five factors, which include considerations of the unique 



circumstances of each affected facility, as required under the 



CAA. 



Comment: Impact to the Development Fund 



One commenter stated that the increased cost of electricity 



generation associated with SCR would reduce the competitiveness 



of the price of NGS power on the wholesale market and therefore 



reduce the revenue that flows into the Development Fund. 



Response: 



 As discussed in our Proposal Rule and TSD, EPA recognizes 



that any electricity owned by Reclamation based on its 24.3 



percent participation in NGS that is not used by CAP is sold and 



revenues are deposited into the Development Fund.73 This fund is 



authorized to pay the delivery portion of the cost of CAP water 



for certain Indian tribes and to pay the cost of constructing 



 



73 See Proposed Rule at 78 FR at 8282 (February 5, 2013) and TSD at pages 71-
72. 
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delivery systems to bring CAP water to certain Indian tribes.74 



EPA considers the potential economic impacts to tribes, 



including potential impacts to the Development Fund, as part of 



BART factor 2 to support the appropriateness of flexibility in 



the compliance timeframe for NGS. 



Comment: No basis for public health claim 



 One commenter asserted that EPA has no basis for claiming 



that the NOX reductions from NGS would lead to a public health 



benefit. The commenter noted that EPA establishes NAAQS at 



levels that are protective of public health and welfare with an 



adequate margin of safety that accounts for sensitive 



populations such as children and the elderly, and that EPA has 



never found that any of the areas around NGS fail to attain the 



NAAQS. The commenter asserted that EPA must conduct a health 



risk evaluation that follows the four basic steps of the risk 



assessment process: hazard identification, dose‐response, 



exposure assessment, and risk characterization. 



Response: 



 EPA agrees that the purpose of this rule is to reduce 



visibility impairment caused by emissions of NOX from NGS. EPA 



has not conducted a health risk evaluation for this rulemaking 



that attempts to characterize or quantify a public health 



 



74 See Proposed Rule at 78 FR at 8283 (February 5, 2013). 
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benefit. Because NOX is itself a criteria pollutant that affects 



public health and is also a precursor to ozone and fine 



particulate matter, which are also criteria pollutants that 



affect public health, we consider it reasonable to state that 



other benefits could exist. We also note that EPA does not agree 



that there are no health benefits from reductions in ozone and 



fine particulate matter below the level of the NAAQS. On the 



contrary, EPA’s practice of quantifying these benefits in 



regulatory impact assessments has been strongly supported by 



peer-reviewed science.75 



D. Comments on Factor 3 – Existing Controls at NGS 



Comment: EPA failed to consider existing controls 



 Based on EPA’s statement in the Proposed Rule that the 



early installation of LNB/SOFA would not influence EPA’s BART 



determination and EPA’s use of a baseline scenario in the 



visibility modeling that did not include LNB/SOFA, the operator 



of the Kayenta Mine concluded that EPA failed to consider 



existing controls. 



Response: 



 



75 See EPA, 2010, “Summary of Expert Opinions on the Existence of a Threshold 
in the Concentration-Response Function for PM2.5-related Mortality Technical 
Support Document.” Available from 
http://www.epa.gov/ttn/ecas/regdata/Benefits/thresholdstsd.pdf. 
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EPA disagrees with the assertion that we failed to consider 



existing controls. As described in our Proposed Rule and 



consistent with the BART Guidelines (directing BART 



determinations to conduct the five-factor analysis generally 



using a 2001-2003 baseline) EPA evaluated LNB/SOFA as a separate 



control technology in our BART analysis, as well as a technology 



that can be used in combination with post-combustion control 



technologies (i.e., SNCR and SCR).76 We also discussed the 



voluntary installation of LNB/SOFA in 2009-2011 under Factor 3: 



Existing Controls at NGS.77 



As discussed in section 8.5 of the RTC, EPA properly 



considered baseline emissions over the period 2001-2003 in our 



analysis of cost-effectiveness and anticipated visibility 



benefits of controls. Therefore, although we did not “consider 



existing controls” in the exact manner preferred by the 



commenter, we appropriately considered the existence of LNB/SOFA 



in Factor 3 of our BART analysis. In addition, the “better than 



BART” framework that we used to assess and finalize BART 



alternatives explicitly accounts for the existing LNB/SOFA. 



 



76 See Proposed Rule at 78 FR at 8280, 8284 and 8285 (February 5, 2013). 
77 Id. at 8284. 
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Comment: EPA should determine existing controls to be BART 



 Several commenters noted that NGS spent millions of dollars 



on LNB/SOFA to reduce NOx emissions to levels below the 



presumptive NOX emission levels in the BART Guidelines. 



 One commenter stated that installing LNB/SOFA prior to a 



requirement to do so under the RHR or any other CAA requirement 



has resulted in greater total NOX emission reductions in the 



first regional haze planning period than would be required by 



the most stringent EPA BART determination. 



Response: 



 EPA recognizes that the early and voluntary installation of 



LNB/SOFA on one unit per year in 2009-2011 at NGS resulted in 



significant emission reductions from NGS. EPA agrees that the 



early installation of LNB/SOFA on one unit per year was 



voluntary and resulted in significant NOX reductions in the first 



planning period for Regional Haze. However, based on our five-



factor analysis, we have determined that SCR+LNB/SOFA is also 



cost-effective and would result in significant additional 



visibility improvement at a number of Class I areas. We 



therefore disagree that LNB/SOFA should be determined BART for 



NGS. 



E. Comments on Factor 5 – Anticipated Visibility Benefits 



Comment: General Comments on Visibility 
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 Numerous commenters questioned the extent to which NGS 



impacts visibility at Class I areas or disputed EPA’s analysis 



that installation of SCR at NGS would improve visibility. Many 



commenters asserted that the haze is produced from emissions 



from other sources. 



Some commenters stated that the wind near and around the 



Grand Canyon blows predominantly west to east; thus, emissions 



from the NGS are pushed away from several Class I areas, not 



towards them. 



Response: 



 We are aware of the studies cited by commenters purporting 



to show that controls on NGS would yield little visibility 



improvement, and we address them in section 7.0 of the RTC. We 



are also aware of work performed by the Western Regional Air 



Partnership (WRAP) suggesting that the relative contribution of 



nitrate from point sources to visibility impacts is relatively 



small.78 The CAA and RHR require that BART be installed on 



certain old, large stationary sources as part of the overall 



approach to improving visibility at Class I areas. No control at 



an individual source will be sufficient to meet the goal of 



remedying existing impairment of visibility in mandatory class I 



 



78 See, e.g. WRAP PM Source Apportionment Technology (PSAT) results, available 
on WRAP Technical Support System, Source Apportionment web page at 
http://vista.cira.colostate.edu/TSS/Results/SA.aspx. 
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Federal areas which result from manmade air pollution, as set 



out in section 169A of the CAA. 



 On the issue of wind direction, we note that the CALPUFF 



modeling uses three years of hourly meteorological input, which 



is based on meteorological modeling as well as observational 



data from stations throughout a large area. The input includes 



wind speed and direction, and would include the particular wind 



direction patterns noted by the commenter. The more 



sophisticated meteorological treatment in CALPUFF enables it to 



track the pollutant plume from NGS, including its twists and 



turns over multiple days. We consider this approach to 



adequately account for variability in winds noted by the 



commenter. 



Comment: EPA underestimated visibility benefits of SCR 



 One commenter, an organization representing several 



environmental and Navajo non-governmental groups, stated that 



the visibility benefits of SCR are greater than those modeled by 



EPA because EPA underestimated SCR performance and because EPA 



overestimated the potential increase in sulfate emissions that 



may come with the addition of SCR controls by assuming an SO2 to 



SO3 conversion rate that is too high and using an erroneous value 



for the coal sulfur content. The commenter stated that its own 



modeling shows greater visibility improvement than demonstrated 



by EPA. 
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Response: 



 We disagree that EPA underestimated the visibility benefits 



of SCR and we note that the commenter’s assertion that the 



visibility benefits are even better would not change our 



proposed determination under Factor 5 that the anticipated 



visibility benefits of SCR+LNB/SOFA are significant and support 



our proposed BART limit for NOX, achievable with SCR+LNB/SOFA. 



Please see the RTC for a detailed discussion of EPA’s responses 



to the commenter’s specific assertions. 



Comment: EPA overestimated visibility impact of NGS by using 



background ammonia concentrations that were too high 



 Several commenters argued that EPA’s assumed ammonia 



background concentration of 1 part per billion (ppb), the 



default value recommended by the Interagency Workgroup on Air 



Quality Modeling (IWAQM), is unrealistically high compared to 



measured values in the area, resulting in artificially high 



model projections of visibility impacts, particularly in the 



winter.79 The commenter noted that the use of a constant value of 



1.0 ppb for background ammonia concentration fails to account 



 



79 Interagency Workgroup On Air Quality Modeling (IWAQM) Phase 2 Summary 
Report And Recommendations For Modeling Long Range Transport Impacts (EPA-
454/R-98-019), EPA OAQPS, December 1998, 
http://www.epa.gov/scram001/7thconf/calpuff/phase2.pdf. 
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for known variations in monthly or seasonal ammonia 



concentration. 



 One commenter cited an analysis conducted on behalf of SRP 



by AECOM and Dr. Ivar Tombach. The commenter stated that the 



Tombach study compared modeled predictions of ammonium nitrates 



using both EPA’s and AECOM’s ammonia background concentrations 



to measured ammonia values, demonstrating that the EPA’s 



assumptions over-predict actual measured values by a factor of 



10 or more in some cases. 



One commenter noted that when the IWAQM guidance was issued 



14 years ago, CALPUFF did not have the capability of 



accommodating monthly ammonia background concentrations as it 



has since been updated to do. The commenter asserted that EPA’s 



reliance on a constant value is an outdated approach. 



Response: 



EPA has already considered and addressed the same arguments 



and data provided by commenters related to background ammonia 



concentrations in other rulemakings, including our final rule 



for Four Corners Power Plant.80 As summarized briefly below, EPA 



disagrees that our use of the IWAQM default background ammonia 



concentration for arid areas of 1 ppb was inappropriate. Please 



see the RTC for the full response to this comment. 



 



80 See RTC and references therein. 
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We have carefully reviewed the comments and concluded that, 



on balance, the evidence does not support using lower values for 



background ammonia concentrations, as argued by the commenters, 



in estimating the visibility impacts from NGS. Much of the 



existing measured data cited by the commenters is from other 



states and may not be representative for evaluating visibility 



impacts from NGS.81 Further, existing data sometimes represent 



ammonia alone rather than total ammonia and ammonium. Because 



ammonium represents part of the pool of ammonia that could be 



available to interact with the SO2 and NOX emitted from 



stationary sources, it should be accounted for in the value for 



background ammonia concentrations used in the model. In several 



of the research papers cited by commenters, the amount of 



measured ammonium is comparable to and at times much greater 



than the amount of ammonia.82 Measurements made by SRP closer to 



NGS over December 2009 to April 2010, which included ammonia and 



ammonium, showed that depending on time and location, typical 



ammonia concentrations ranged from 0.2 ppb to 0.8 ppb and the 



concentration of total ammonia and ammonium ranged from 0.6 to 



1.2 ppb, which is considerably higher than the 0.2 ppb winter 



 



81 See e.g., SRP comments Appendix G, “Measurements of Ambient Background 
Ammonia on the Colorado Plateau and Visibility Modeling Implications”, 
Prepared by Salt River Project, Contributors: Ivar Tombach and Robert Paine, 
September 2010. Referred to here as “SRP monitoring report”, or Tombach & 
Paine 2010. 
82 See RTC and references therein. 
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values used in SRP’s modeling.83 Although some of the ammonium 



may not be available to interact with pollutants from NGS, the 



sum of ammonia and ammonium provides an upper bound estimate of 



background ammonia concentrations, and represents a conservative 



estimate for modeling. 



We further note that there are measurements of gaseous 



ammonia alone that show concentrations close to or greater than 



the concentration of 1 ppb, even in winter when ammonia 



concentrations are expected to be lowest. Winter measurements, 



representing 3-week averages, ranged from 1.1 ppb to 1.8 ppb at 



a monitor at the Farmington Airport in northwestern New Mexico.84 



Measurements from the winters of 2011-2013 from the AMoN network 



ranged from 1.1 to 1.3 ppb for Farmington, and 0.7 – 0.9 ppb for 



Chiricahua, in southeastern Arizona.85 



We further note that there is significant variability in 



the concentrations of ammonia measured at different times and 



places. Even the SRP monitoring report (Tombach & Paine, 2010, 



cited above) describes a surprisingly high spatial variability 



in ammonia concentrations. Because of the variability and its 



unknown causes, the data collected for SRP did not lead to a 



 



83 SRP monitoring report, or Tombach & Paine 2010, and SRP comments Appendix 
C. “Revised BART Analysis for the Navajo Generation Station Units 1-3” 
(January 2009) and Appendix I. “Visibility Modeling Using Upgraded CALPUFF 
Model” (February 2011). 
84 See RTC and references therein. 
85 Id. 
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clear picture of appropriate and representative background 



ammonia concentrations to use with CALPUFF. 



Finally, we note that using the background ammonia 



concentrations recommended by commenters does not change our 



conclusion under Factor 5 because CALPUFF modeling of SCR shows 



substantial visibility benefits even using the alternative 



assumptions.86 Using a background ammonia concentration of 1 ppb 



ammonia, EPA modeled the greatest benefit from SCR+LNB/SOFA to 



be 5.4 deciviews at Capitol Reef NP, and modeled a visibility 



benefit exceeding 1 to 2 deciviews at ten additional Class I 



areas. Using the ammonia concentration recommended by some 



commenters (ranging from 0.2 ppb in winter to 1.0 ppb in 



summer), EPA modeled the greatest benefit of SCR to be 2.3 dv, 



and modeled a visibility benefit exceeding 1 deciview at nine 



Class I areas, with three of these nine areas having a benefit 



of approximately two deciviews. Even assuming a lower ammonia 



concentration, the modeling demonstrates that the installation 



of SCR+LNB/SOFA at NGS would have a significant beneficial 



impact on visibility at a number of Class I areas. Our 



conclusion as to the appropriate BART Benchmark for NGS would 



not accordingly change. 



Comment: EPA should have used an updated version of CALPUFF 



 



86 See RTC and references therein. 
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 Several commenters asserted that EPA erred in using CALPUFF 



version 5.8 in its modeling rather than the more recent CALPUFF 



version 6.42, released by TRC. One commenter argued that CALPUFF 



version 6.42 predicts lower visibility benefits than version 



5.8. 



Response: 



We disagree with the commenters that a new CALPUFF version 



should be used for the BART determination. We relied on version 



5.8 of CALPUFF because it is the version approved by EPA through 



a public notice and comment rulemaking, in accordance with the 



Guideline on Air Quality Models (“GAQM”, 40 CFR 51, Appendix W, 



section 6.2.1.e).87 CALPUFF version 6.4 is not approved by EPA 



for regulatory purposes, and we do not agree that the changes 



made to this most recent version of CALPUFF were simple model 



updates to address bugs. A full evaluation of a new model such 



as CALPUFF version 6.4 is needed before it should be used for 



regulatory purposes as errors that are not immediately apparent 



can be introduced along with new model features. 



Comment: Closure of Mohave Project did not improve visibility 



and shows CALPUFF is unreliable 



 One commenter discussed the findings of an analysis 



conducted after the closure of the Mohave Power Project (MPP) (a 



 



87 See RTC and references therein. 
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1,580 MW coal-fired power plant) to evaluate whether the closure 



had resulted in improved visibility in Grand Canyon National 



Park.88 The commenter indicated that although CALPUFF version 5.8 



modeling predicted that the plant had a significant impact on 



visibility in the Grand Canyon, this study concluded that there 



was “virtually no evidence that the MPP closure improved 



visibility in the Grand Canyon.” The commenter asserted that 



this study raises questions about the reliability of CALPUFF. 



Response: 



We disagree that the Terhorst & Berkman (T&B) study cited 



by the commenters raises questions about CALPUFF’s reliability. 



The conclusion in the T&B study on the effect of MPP closure is 



actually similar to that from earlier analyses, which also 



predicted improvements less than the human perceptibility 



threshold of 1 dv. A response to the T&B study written by White 



et al., stated that the T&B analysis is “misleadingly presented 



as discrediting previous studies and their interpretation by 



regulators. In reality the T&B analysis validates a consensus on 



MPP’s visibility impact that was established years before its 



closure.”89 



 



88 See RTC and references therein. 
89 W.H. White, R.J. Farber, W.C. Malm, M. Nuttall, M.L. Pitchford, B.A. 
Schichtel, Comment on “Effect of coal-fired power generation on visibility in 
a nearby national park (Terhorst and Berkman, 2010)”, Atmospheric Environment 
55 (2012) 173-178. doi:10.1016/j.atmosenv.2012.02.076. Also available at: 
http://www.dri.edu/marc-pitchford?showall=&start=2. 
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White et al., explicitly addressed the purported 



disagreement between the T&B methodology and results from 



CALPUFF, pointing out that the comparison was flawed in several 



ways. First, the ambient data relied upon by T&B are collected 



only every third day; this results in an insufficient number of 



days for a valid statistical comparison to the 98th percentile 



results reported from CALPUFF. Another important flaw is that 



when T&B translated visibility extinction into deciviews, they 



used recent polluted conditions as the background for 



comparison, whereas the BART Guidelines and the CALPUFF results 



use natural conditions as background.90 When the T&B results are 



computed using natural background, they are substantially 



larger, and generally in agreement with CALPUFF results. 



F. Comments on BART Determination for NOX 



Comment: BART limit for NGS should be 0.04 lb/MMBtu 



One commenter argued that the final BART emission limit 



should be more stringent and no higher than 0.04 lb/MMBtu. The 



comment noted that permitting authorities have required lower NOX 



limits than 0.055 lb/MMBtu in recent BACT determinations based 



on SCR in combination with combustion controls. 



 



90 EPA considered and rejected comments on the proposed BART Guidelines that 
visibility impacts should be evaluated relative to current degraded 
visibility conditions and concluded that “[u]sing existing conditions as the 
baseline for single source visibility impact determinations would create the 
following paradox: the dirtier the existing air, the less likely it would be 
that any control is required.” (70 FR 39104 at 39124, July 6, 2005). 
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Response: 



EPA disagrees with the commenter that the BART Benchmark 



for NGS should be 0.04 lb/MMBtu. We note that the commenter has 



not provided any specific information to show that NGS could 



demonstrate continuous compliance with an emission limit of 0.04 



lb/MMBtu. The commenter generally argued that SCR systems are 



typically designed to achieve 90 percent removal. EPA notes that 



although an SCR system can be designed to a specific target, the 



design target is typically not equivalent to the actual emission 



limit.91 EPA proposed a limit of 0.055 lb/MMBtu achievable with 



SCR+LNB/SOFA, and using a baseline emission rate of 0.35 



lb/MMBtu, this represents a removal efficiency of 84 percent.92 



However, as noted elsewhere in the RTC, the limit of 0.055 



lb/MMBtu, which accommodates startup, shutdown, and low-load 



operation, is based on a design target of 0.03 lb/MMBtu. This 



represents a design target removal efficiency of 91 percent for 



SCR+LNB/SOFA (from a baseline of 0.35 lb/MMBtu), or 88 percent 



for SCR alone (i.e., from 0.24 lb/MMBtu). 



 



91 EPA’s Environmental Appeals Board has recognized that PSD emission limits 
must be set to allow fluctuations in operations, stating:  “To account for 
these possibilities, a permitting authority must be allowed a certain degree 
of discretion to set the emissions limitation at a level that does not 
necessarily reflect the highest possible control efficiency, but will allow 
the permittee to achieve compliance consistently.” In Re Masonite 
Corporation, 5 E.A.D. 551, 560-61 (1994). 
92 See RTC and references therein. 
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EPA disagrees with the commenter’s assertion that emission 



limits associated with BART must meet BACT or the lowest 



emission rate ever achieved with that technology at any coal-



fired power plant. The BART Guidelines state that: “[i]n 



assessing the capability of the control alternative, latitude 



exists to consider special circumstances pertinent to the 



specific source under review, or regarding the prior application 



of the control alternative”, (70 FR at 39166) and that “[t]o 



complete the BART process, you must establish enforceable 



emission limits that reflect the BART requirements . . .” (70 FR 



at 39172). The five-factor BART analysis described in the 



Guidelines is a case-by-case analysis that considers site 



specific factors in assessing the best technology for continuous 



emission controls. After a technology is determined as BART, the 



BART Guidelines require establishment of an emission limit that 



reflects the BART requirements, but does not specify that the 



emission limit must represent the maximum level of control 



achieved by the technology selected as BART. For these reasons, 



EPA is not using the lower limit recommended by the commenter in 



setting the BART Benchmark. 



Comment: BART limit for NGS should be in the range of 0.07-0.08 



lb/MMBtu 



Several commenters asserted that the NOX emission limit EPA 



proposed for NGS is unachievable. One commenter noted that the 
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averaging period for the proposed limit of 0.055 lb/MMBtu 



includes periods when the SCR is unable to operate such as 



startup, shutdown, and periods of load-cycling. The commenter 



made the following arguments: (1) the S&L analysis submitted by 



the commenter shows that the proposed emission limit is 



unachievable on a continuous basis; (2) the NOX emissions 



achieved in other SCR retrofit situations do not justify the 



proposed emission limit. 



Response:  



EPA disagrees with the commenter that the limit used in 



setting the BART Benchmark for NGS should be higher than our 



proposed limit of 0.055 lb/MMBtu, in the range of 0.07 to 0.08 



lb/MMBtu.93 



The S&L report generally argues that because the emission 



limit is established based on a 30-BOD average basis, the 



proposed emission limit of 0.055 lb/MMBtu is not consistently 



achievable at NGS. The S&L analysis is based on a design target 



of 0.03 lb/MMBtu and suggests an emission limit in the range of 



0.07-0.08 lb/MMBtu would be required to accommodate periods of 



load-cycling operation, startups, and shutdowns. S&L is 



 



93 The response included in this Final Rule is abbreviated and excludes the 
graphs and tables EPA generated to support our response. For additional 
detail, please see the RTC. 
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recommending a limit that is 2.3 to 2.7 times higher than the 



design target, or a compliance margin of 133 to 167 percent. 



 The S&L report discusses the temperature limitations 



associated with SCR and explains that at temperatures below a 



specific minimum operating temperature, a component of the SCR 



system (i.e., ammonia injection) must cease to prevent ammonium 



salt formation on the catalyst. S&L asserts that a minimum 



operating temperature of 580F is typical for retrofit SCR 



control systems installed on coal-fired electric generating 



units with similar coal sulfur content and states that this 



temperature corresponds with a gross load of approximately 650 



MW (650 gross MW, or MWg). S&L further assumes that SRP will 



likely modify the units to increase flue gas temperatures at 



lower operating loads by installing one of several options for 



low load temperature control. In their analysis, S&L assumes the 



low load temperature control would be achieved with a water-side 



bypass (to allow water to bypass the economizer tube bundles 



during low-load operation). The S&L report states “[b]ased on a 



preliminary review of the available systems, a water-side bypass 



system should be capable of increasing the temperature of the 



bulk flue gas by approximately 25F to 65F during low-load 



operation. For this evaluation, a low-load temperature control 



system capable of achieving a temperature increase of 65F during 
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low-load operations was assumed for modeling purposes.” S&L 



further estimates that this would correspond to a minimum gross 



load of 450 MWg for the SCR to operate, or operation at 55 



percent capacity. 



Using the assumption that the SCR would not operate at 



loads below 450 MWg, S&L used 2012 operations data at NGS to 



estimate emission rates at NGS assuming a design target of 0.03 



lb/MMBtu with actual steady-state operations achieving 0.04 



lb/MMBtu. S&L modeled eighteen different operating scenarios and 



identified seven scenarios, which included periods of low load 



cycling along with unit startup and shutdowns, that resulted in 



the maximum 30-BOD average for each unit and facility-wide, that 



exceeded 0.055 lb/MMBtu. The highest 30-BOD average S&L modeled 



was 0.077 lb/MMBtu for Unit 2, achieved under 3 different 



operating scenarios involving low-load cycling. 



SRP and S&L did not provide the underlying data used in the 



S&L analysis. Therefore, EPA evaluated the S&L report by 



reviewing emissions data from the EPA Air Markets Program Data 



(AMPD) for multiple years, as well as emissions data from other 



facilities that were constructed or retrofit with SCR. EPA 



sought to understand 2012 operations at NGS within the context 



of longer term operational trends at the facility, as well as 



understand the minimum operating load assumed by S&L for NGS 
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within the context of minimum operating loads at other 



facilities with SCR. 



EPA evaluated the reported hourly gross load operating data 



for Units 1-3 at NGS for the years 2001, 2003, 2010, 2011, 2012, 



and 2013.94 Emission data from AMPD show that NGS, and in 



particular, Unit 2, spent a higher percentage of operating hours 



at gross loads below 450 MWg in 2012 compared to other years. 



The 2012 gross load profiles for Unit 2 (as well as Units 1 and 



3) are characteristic of load-cycling units, with significant 



periods of time below the purported SCR minimum operating load 



of 450 MWg, particularly in the spring. Please see the RTC for 



more detail. In 2010, Unit 2 also operated for significant 



periods of time at loads below 450 MWg. However, these periods 



in 2010 occurred following the major outage on Unit 2 (following 



installation of LNB/SOFA on that unit). Although Units 1-3 at 



NGS did appear to operate as load-cycling units and operated 



below 450 MWg for significant periods of time in 2012, this type 



of operation does not appear to be characteristic of typical 



operation at NGS, based on our evaluation of previous years, as 



well as 2013. 



Based on the gross load operating profiles for six years, 



EPA estimated the rolling 30-BOD averages for each BOD to 



 



94 See RTC and references therein. 
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determine whether the operating profiles (which included actual 



startup, shutdown, and load-cycling in each year) would result 



in 30-BOD averages that would exceed 0.055 lb/MMBtu. Based on 



our analysis, EPA projected the highest 30-BOD average to be 



0.079 lb/MMBtu (Unit 2 in 2010). Using 2012 data, representative 



of load-cycling operation, EPA projected the highest 30-BOD 



average to also occur on Unit 2 (0.075 lb/MMBtu). Similarly, S&L 



projected the highest 30-BOD average in 2012 was from Unit 2, at 



0.077 lb/MMBtu. Therefore, although the scenarios modeled by S&L 



and EPA were not identical, the highest 30-BOD averages 



projected by EPA and S&L, using similar starting assumptions, 



were comparable. Our analysis, of projected SCR performance, 



which included emission and operating profiles of actual startup 



and shutdown events, and load-cycling in various years, showed 



that Unit 3 was not projected to exceed 0.055 lb/MMBtu in any of 



the evaluated years, and that there were several years within 



these six selected years that Units 1 and 2 would also not 



exceed 0.055 lb/MMBtu. 



 The analysis of projected 30-BOD average emission rates 



assumes that S&L’s value of 450 MWg (or 55 percent capacity) for 



the minimum operating load to operate SCR at NGS is correct. EPA 



notes that 450 MWg was a value that S&L assumed based on 



preliminary analysis of available low load temperature control 



systems. SRP submitted a similar S&L analysis to EPA for Units 1 
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and 3 at Coronado Generating Station (CGS).95 Units 1 and 2 at 



CGS are 430 MWg Riley-Turbo units that typically operate as 



load-cycling units. CGS burns low-sulfur coal from the Powder 



River Basin (PRB coal). With the application of low-load 



temperature controls on these units, S&L’s analysis suggests 



that the minimum operation load for SCR on Units 1 and 2 at CGS 



would be 138 MWg (or 32 percent capacity). This is significantly 



lower than the 55 percent capacity S&L assumed for NGS. S&L 



stated that the coal sulfur content will affect the minimum 



operating load for SCR. NGS does not burn PRB coal; however, NGS 



does burn low-sulfur coal from the Kayenta Mine. AECOM, SRP’s 



consultant for visibility modeling, reported the maximum sulfur 



content of the coal as 0.593 percent based on daily data for the 



2001-2003 period. For comparison, various sources reference PRB 



coal as generally low-sulfur coal with a sulfur content of less 



than 1 percent, or a mean of 0.5 percent.96 In contrast, high 



sulfur coal is typically above 3 percent.97 



EPA evaluated emission data of eight well-performing units 



burning PRB coal and generated empirical estimates for minimum 



operating loads and capacity requirements for SCR operation at 



 



95 See RTC and references therein. 
96 See, for example, publication from the U.S. Geological Survey, figure PQ-4 
and Table PQ-1, available at http://pubs.usgs.gov/pp/p1625a/Chapters/PQ.pdf. 
97 Id. 
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those facilities. Based on this analysis (see RTC for further 



detail), EPA estimated capacity requirements for SCR operation 



that ranged from 35 percent to 46 percent, with an average value 



of 40 percent. Using the average (40 percent) and the maximum 



(46 percent) capacity requirement to operate SCR, EPA projected 



that NGS would meet a limit of 0.055 lb/MMBtu (on a 30-BOD 



average) for all but 3 cases (i.e., Units 1 and 2 in 2012, and 



Unit 2 in 2010) under the 46 percent capacity requirement. Under 



the 40 percent capacity requirement to run SCR, Units 1 and 2 in 



2012 would remain below 0.055 lb/MMBtu and for Unit 2 in 2012 



the highest 30-BOD average was projected to be exactly 0.055 



lb/MMBtu. Operation of Unit 2 in 2010 was not typical of normal 



operation. Please see RTC for more detail on this analysis. 



The S&L report concludes that even with a design target for 



SCR of 0.03 lb/MMBtu, a limit of 0.07-0.08 lb/MMBtu is required 



to accommodate periods of startup, shutdown, and load-cycling 



operation. EPA agrees that load-cycling operation appears to be 



an important factor; however, EPA concludes that the critical 



S&L assumption, that the units at NGS must operate at 



approximately 55 percent capacity in order for the SCR to 



operate, was not sufficiently supported and was acknowledged by 



S&L to be an assumption based on a preliminary review of 



available low-load temperature control systems. EPA also notes 



that in the S&L revised 2013 cost analysis, S&L included costs 
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for hot water recirculation systems which “maintains SCR in 



operation at all plant operating loads” (emphasis added).98 



In summary, EPA is finalizing a BART Benchmark based on an 



emission limit for NGS of 0.055 lb/MMBtu on a rolling 30-BOD 



basis. In determining the achievability of this limit, EPA has 



conducted an analysis that considers actual periods of startup, 



shutdown, and low-load cycling. Based on the understanding that 



S&L would design the SCR system at NGS to a design target of 



0.03 lb/MMBtu, the BART limit of 0.055 lb/MMBtu represents an 



adequate compliance margin to accommodate periods of startup, 



shutdown, and load-cycling operation. 



Comment: Presumptive Limit for NOX 



 Several commenters noted that with existing LNB/SOFA 



controls, NGS emits NOX at rates below the presumptive limit of 



0.28 lb/MMBtu established by the EPA in the BART Guidelines. A 



commenter stated that to properly justify departure from the 



presumptive BART limit, EPA must evaluate the impacts of the 



presumptive BART limit in its five-factor analysis. 



Response: 



EPA disagrees with the comment that installation of 



LNB/SOFA at NGS should satisfy BART simply because it meets the 



 



98 See page 1-2 of the Sargent and Lundy report prepared for SRP, dated 
January 2, 2014, included as Appendix U to the SRP comment letter in the 
docket for this rulemaking. 
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presumptive limit for NOX of 0.28 lb/MMBtu in the BART Guidelines 



for tangential-fired boilers burning bituminous coal. 



Presumptive BART limits, and the corresponding technology upon 



which those limits are based, do not preclude states or EPA from 



setting limits that differ from those presumptions based on 



case-specific consideration of the relevant BART factors. The 



presumptive limits generally represent a minimum level of 



control for BART for various types of power plants, based on 



EPA’s assessment of the typical costs of controls and likely 



visibility benefits.99 EPA further disagrees with the assertion 



that we did not evaluate the impacts of the presumptive BART 



limit in our five-factor analysis. The presumptive BART limit of 



0.28 lb/MMBtu is based on the installation and operation of 



modern combustion controls. EPA evaluated LNB/SOFA (at a limit 



of 0.24 lb/MMBtu, which is each unit’s existing permitted NOX 



limit for operation with LNB/SOFA) in the five-factor analysis 



on which our proposed rule was based. Please see our RTC for a 



detailed discussion. 



Comment: Install SCR within 3.5 years 



 One commenter , an organization representing several 



environmental and Navajo non-governmental groups, stated that 



 



99 See 77 FR 14604, 14608-14610 (March 12, 2012) for a detailed discussion of 
the presumptive limits. 
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the CAA requirement for BART to be installed “as expeditiously 



as practicable” requires installation and full implementation of 



SCR on all three units at NGS within 3.5 years rather than five 



years. The commenter stated that EPA provided no site-specific 



factors at NGS that would require a longer-than-average 



installation time for SCR (particularly in light of the fact 



that it appears contractors in the region will not be 



overwhelmed). 



Response: 



 EPA disagrees with the commenter that a 3.5-year compliance 



deadline for the installation of SCR would be practicable for 



NGS. EPA agrees that there are numerous sources of information, 



including EPA’s response to comments on its BART determination 



for SJGS, to suggest that on average, the time required to 



design and construct an SCR system can range from 37 to 43 



months. The commenter also cites EPA documents suggesting that 



it generally takes 21 months to design, install, and test one 



SCR unit, and 35 months for SCR installation at power plants 



with multiple SCR units, and another publication that suggests 



that SCR can be installed in less than five years (i.e., 



document from The Brattle Group). Our RTC contains a detailed 



discussion of our conclusion that the Brattle Group estimate of 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 91 of 218 



 



47 months (nearly 4 years) applies to one unit, not multiple 



units at one facility.100 



In addition, although EPA cited one facility where the 



retrofit of seven units required 35 months, EPA also stated 



“ideally, longer than 35 months would allow for all the 



retrofits to occur over a period of several years so that 



facility owners can properly plan outages and suppliers can 



properly plan for resource availability.”101 



The commenter also states that “it appears contractors in 



the region will not be overwhelmed” to justify why installation 



time for SCR should not be longer than average.102 We note that 



“installation time” is one part of compliance, and that EPA must 



also consider time for design, procurement, and permitting. We 



also note that the commenter did not provide any support for its 



statement that contractors in the region will not be 



overwhelmed. We note that several EGUs in the southwest have 



compliance dates for the installation of SCR around 2018.103 



Therefore, EPA anticipates that leading up to 2018, numerous 



 



100 See May 2012 Brattle Group document, page 12 and page 17, in the docket for 
this rule. 
101 See EPA 2002 Multipollutant Strategies document, page 22, in the docket for 
this rule. 
102 See page 17 of the EarthJustice comment letter, in the docket for this 
rule. 
103 See Final BART FIP for Four Corners Power Plant an compliance dates under 
the BART Alternative at 77 FR 51620 at 51648 (August 24, 2012) and Final 
Regional Haze FIP for Arizona (phase 1) at 77 FR 72512 at 72578 (December 5, 
2012). 
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coal-fired EGUs in the region will be retrofitted with post-



combustion controls. 



In taking action to finalize a BART Benchmark, EPA is 



retaining the five year compliance period as proposed. Because 



BART compliance at NGS involves the design, procurement, and 



installation of SCR on three units and upcoming ownership 



changes at NGS as discussed in our proposed rule, EPA is 



determining that a five-year BART compliance timeframe at NGS is 



as expeditious as practicable. This is within the range cited by 



the commenter and the facility operator (i.e., average of 21 to 



47 months per unit, or 35 months to 67 months for multiple units 



at one facility) and is consistent with the CAA which requires 



BART compliance as expeditiously as practicable but no later 



than five years following the effective date of the final 



rule.104 



G. Comments on BART for PM 



Comment: Support/opposition for finding not to establish PM BART 



 Several commenters supported EPA’s statement in the 



Proposed Rule that “[b]ecause emissions of PM are well 



controlled at NGS through federally enforceable limits, EPA is 



not proposing that it is “necessary or appropriate” under the 



TAR to determine BART for PM emissions at NGS.” 



 



104 See section 169A of the CAA (§169A(b)(2)(A) and (g)(4)). 
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 Some commenters noted that implementation of the Mercury 



and Air Toxics Standards (MATS) in the near future will 



establish an additional federally enforceable limit for PM of 



0.03 lb/MMBtu. The commenters added that the BART Guidelines 



provide that one can generally rely on MACT standards for 



purposes of BART. 



 In contrast, two commenters asserted that EPA was incorrect 



to determine that it need not evaluate BART for control of PM at 



NGS. The commenter asserts that the existing PM limit of 0.06 



lb/MMBtu was not based on a BART analysis and does not reflect a 



well-controlled PM emission rate for a coal-fired EGU. 



 One commenter asserted that the electrostatic precipitators 



(ESPs) at NGS do not represent the best system of control for 



PM. The commenter believes that EPA’s determination is 



inconsistent with recent BART and BACT determinations for coal-



fired utility boilers that set emissions limits for PM of 0.015 



lb/MMBtu or lower based on the use of fabric filter baghouses. 



The commenter concluded that EPA should revise its determination 



and complete a BART analysis for PM that includes evaluation of 



fabric filter baghouses. 



Response: 



EPA agrees with the comment that it is not necessary or 



appropriate to require BART for PM emissions from NGS at this 



time. As we stated in our proposed rule: “Emissions of PM and SO2 
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are controlled by hot-side electrostatic precipitators (HS-ESPs) 



and wet scrubbers, respectively.”105 Because NGS will be required 



to comply with the PM emissions limits in the MATS rule, EPA 



continues to find that it is not necessary or appropriate at 



this time to promulgate a BART emission limit for PM from NGS. 



EPA is not determining that the existing PM emission limit for 



NGS is BART. Instead, it is EPA’s position that it is not 



necessary or appropriate under our discretionary authority under 



the TAR, promulgated at 40 CFR 49.11, to conduct a BART 



determination for PM emissions because they are currently well-



controlled and will be further reduced by compliance with the 



0.03 lb/MMBtu emission limit in the MATS rule. 



One commenter asserted that EPA should require fabric 



filter baghouses as BART for PM. EPA cannot agree or disagree 



that baghouses would be required as BART for PM because, as 



described above, we have determined that it is not necessary or 



appropriate at this time to conduct a BART determination for PM 



at NGS. 



H. Comments on BART for SO2 



Comment: Support for finding that Reasonable Progress is met for 



SO2 



 



105 78 FR at 8279 (February 5, 2013). 
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 Several commenters noted that EPA recognized in the 



Proposed Rule that the emission limits EPA established for SO2 in 



1991 were determined to achieve greater reasonable progress than 



would BART. Several commenters agreed that no additional 



emission limits or controls should be required as a result of 



BART for SO2 emissions. One commenter noted that the existing SO2 



limit at NGS is more stringent than the BART Guidelines’ 



presumptive SO2 limit. 



Response: 



EPA agrees with these comments. As EPA stated in our 



proposal in February 2013, the SO2 emissions limit established in 



EPA’s 1991 SO2 FIP was determined to be better than BART under 



the visibility regulations addressing reasonably attributable 



visibility impairment. Specifically, EPA determined that 



promulgating a SO2 emission limit of 0.10 lb/MMBtu on an annual 



average basis would result in greater cumulative SO2 emissions 



reductions and visibility improvement over time than would the 



SO2 BART limit that EPA had proposed for NGS. NGS installed a wet 



flue gas desulfurization system to reduce SO2 emissions on each 



of its boilers in 1997-1999.106. 



I. Comments on EPA’s BART Alternative 



 



106 EPA initially codified the requirements for NGS to meet an SO2 emission 
limit in an existing FIP for the State of Arizona. See 40 CFR 52.145. After 
promulgation of the TAR, EPA moved the NGS SO2 FIP to 40 CFR 49.5513 
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Comment: Support for EPA’s authority for “better than BART” 



 Several commenters discussed and supported EPA’s policy and 



legal rationale for its discretion to approve “better than BART” 



alternatives and to provide an extended period for 



implementation of such an alternative at NGS. One commenter also 



opined that the 5‐year compliance period for BART that is defined 



in section 169A(g)(4) of the CAA applies by its terms only to: 



(1) SIPs, by providing that the BART compliance date shall be no 



later than “five years after the date of approval of a plan 



revision under this section”; and (2) FIPs promulgated under CAA 



section 110(c), by providing that the BART compliance date under 



any such FIP shall be no later than “five years after . . . the 



date of promulgation of such a plan revision in the case of 



action by the Administrator under section 110(c).” The commenter 



concluded that because the FIP for NGS is not promulgated under 



section 110(c) of the CAA, the 5-year timeframe for BART does 



not apply to NGS. 



Response: 



EPA agrees with the comment in support of our action to 



find that the TWG Alternative meets the framework established in 



our Proposed Rule. EPA agrees that we have the legal authority 



under the CAA and RHR to implement a “better than BART” 
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alternative.107 EPA agrees that we have the authority under the 



CAA and the TAR to extend the compliance date that will apply to 



the “better than BART” alternative pursuant to CAA Section 



301(d)(4) and 40 CFR 49.11(a), as discussed in detail below. 



 We also note that regardless of whether the commenter is 



correct that the CAA does not require compliance with the BART 



requirements within five years for sources subject to a FIP in 



Indian country, we consider five years to be a reasonable 



timeframe for the installation and operation of SCR at NGS.  To 



the extent the commenter is correct that the timing provisions 



of section 169A(g)(4) are outside the scope of EPA’s action to 



implement a FIP in Indian country under section 301 and the TAR, 



this further supports EPA’s determination that extending the 



compliance deadline beyond 2018 for a BART alternative at NGS is 



appropriate. 



EPA also agrees with the comment that approving the TWG 



Alternative for NGS will not compromise the ultimate goal of the 



RHR based on progress toward eliminating human‐caused visibility 



impairment in Class I areas by 2064.108 The TWG Agreement 



provides that the owner/operator of NGS will cease conventional 



 



107 See 40 CFR 51.308(e)(2); CAWCD v. EPA, 990 F.2d 1531 (9th Cir. 1993); CEED 
v. EPA, 398 F.3d 653 (D.C. Cir. 2005);  UARG v. EPA, 471 F.3d 1333 (D.C. Cir. 
2006). 
108 See CAA section 169A(1)(a). 
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coal-fired generation in 2044. Because the TWG Agreement 



included this provision, we are including a provision in the 



Final Rule that requires the owner/operator of NGS to cease 



conventional coal-fired generation by December 22, 2044.109 The 



TWG Agreement further states that the Navajo Nation may elect to 



operate NGS after December 22, 2044 consistent with EPA 



approval. EPA is not including this provision in the regulatory 



requirements at §49.5513(j)(3)(iii); however, EPA expects that 



NGS would be substantially modified if the Navajo Nation were to 



elect to continue operation of the facility after NGS ceases 



conventional coal-fired generation in 2044, and that NGS would 



then need to meet all applicable regulatory and permitting 



requirements in existence at that time. In addition, any power 



generating units that may be built to replace NGS would also be 



subject to environmental review and air permitting requirements. 



Comment: General opposition to EPA’s “better than BART” 



determinations 



 One commenter stated that EPA may approve an alternative to 



BART only under certain limited circumstances, with the 



fundamental legal requirement being a demonstration that the 



 



109 See 79 FR 12944, 12950 (March 7, 2014). “While it is true that the Regional 
Haze Rule and BART Guidelines do not contemplate unit retirements as a 
potential BART option, neither rule prohibits states or EPA from considering 
a shutdown as part of a BART determination if the strategy is proposed by the 
owner of a BART-eligible source.” 
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alternative will “achieve greater reasonable progress toward 



natural visibility conditions” as supported by the clear weight 



of evidence. The commenter indicated that there are two ways EPA 



can make such a demonstration: (1) showing that the distribution 



of emissions is substantially similar under BART and the 



alternative measure, and that the alternative measure provides 



greater emissions reductions; or (2) performing modeling to 



demonstrate that visibility does not decline in any affected 



Class I area and there is an overall improvement in visibility. 



The commenter stated that the EPA may not use the first prong of 



the above test because the TWG Alternative distributes emissions 



over time differently than BART. Because the TWG Alternative 



also results in reductions of SO2 and PM, the commenter states 



that the pollutants reduced are also distributed differently. 



The commenter added that a BART alternative must ensure that all 



necessary emission reductions occur in the first planning 



period, which ends in 2018, and that any emission reductions 



resulting from the alternative measure must be surplus to 



reductions required under other provisions of the CAA. 



Response: 



EPA disagrees with the commenter’s statement that the TWG 



Alternative fails to demonstrate that it will “achieve greater 



reasonable progress toward natural visibility conditions.” As 



explained below, we disagree with the various comments 
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underlying the argument that our framework for analyzing the TWG 



Alternative is flawed. 



EPA appropriately focused on a comparison of the emissions 



reductions from BART and the TWG Alternative, rather than using 



visibility modeling to compare the two approaches. As the 



commenter noted, EPA’s regulations provide a specific two-



pronged test that may be used to demonstrate that a BART 



alternative achieves greater reasonable progress. In this 



rulemaking, EPA has applied the first prong of that test to 



demonstrate that the TWG Alternative provides for greater 



reasonable progress. The first prong of the test, set out in 40 



CFR 51.308(e), states that if the distribution of emissions is 



not substantially different under BART and the alternative, and 



“the alternative measure results in greater emission 



reductions,” the alternative may be deemed to achieve greater 



reasonable progress. Because both BART and the TWG Alternative 



apply to the same source the geographic distribution of 



emissions is similar.110 EPA therefore applied this test to 



 



110 In providing states with the flexibility to adopt alternative measures in 
lieu of BART, EPA assumed that under the BART alternative provisions, states 
would most likely adopt a trading program rather source specific BART 
controls. See, e.g., 40 CFR 308(e)(a regional haze SIP must contain BART 
limits unless the State demonstrates that “an emissions trading program or 
other alternative will achieve greater reasonable progress…”). The geographic 
distribution of emissions under a trading program is unlikely to be similar 
to that under source-specific BART. In contrast, the geographic distribution 
of emissions under a “better than BART” alternative that applies only to the 
BART source in question would be similar. 
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determine whether the TWG Alternative provided for greater 



reasonable progress, taking into account total NOX emissions over 



the 2009 to 2044 period from both BART and the TWG Alternative. 



The commenter argues, however, that the emissions must be 



temporally similar in order for this test to apply. When EPA 



added §51.308(e)(3) to the regional haze regulations in 2005, 



however, we made clear that EPA intended this test to apply 



where the geographic distribution of emissions between the BART 



and an alternative were similar.111 This approach is reasonable, 



as visibility modeling is not needed to demonstrate that a 



greater reduction in emissions from a source will result in 



greater visibility benefits than a lesser reduction in emissions 



from the same source. Accordingly, to the extent that the 



regulations are not clear that the test applies where the 



geographic distribution of emissions is similar, our 



interpretation is a reasonable one. In concluding that this test 



is the appropriate one to apply, EPA is not ignoring the 



commenter’s argument that the TWG Alternative distributes 



emissions over time very differently than would BART, and that 



in the near term, visibility would improve more rapidly if EPA 



were to require the installation of BART controls sooner. It is 



 



111 70 FR at 39136. 
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not necessary to model the visibility impacts of the TWG 



Alternative and BART, however, to reach that conclusion.112 



EPA is accordingly determining that the provisions for 



retiring capacity and installing SCR under the TWG Alternative 



achieve a similar geographic distribution of emissions and that 



the appropriate test to apply is whether the alternative 



provides for greater emissions reductions than BART. In applying 



that test, EPA considers it reasonable to consider the 



cumulative emissions under BART and the BART alternative, rather 



than to simply compare annual emissions in some future year 



under the two scenarios. This approach provides a reasonable 



 



112 Although the commenter argues that visibility modeling is required to 
demonstrate that the TWG Alternative makes greater reasonable progress, the 
commenter notes only in passing the second test set out in the regulations at 
40 CFR 51.308(e)(3) governing situations where BART and a BART alternative 
will result in dissimilar distributions of emissions. In such situations, 
greater reasonable progress may be shown if visibility modeling shows that 
(i) visibility does not decline in any Class I area, and (ii) there is an 
overall improvement in visibility by comparing the average differences 
between BART and the alternative over all affected Class I areas. Even absent 
visibility modeling, it seems clear that the TWG Alternative, which requires 
NGS to reduce emissions from current levels, will not cause visibility to 
decline in any Class I area. Visibility modeling done by EPA in response to 
comments regarding the limited benefits of SO2 and PM reductions suggests that 
the TWG Alternative also passes the second half of this test. As explained in 
the RTC, EPA modeled the visibility impacts of TWG Alternatives A1, A2, and 
A3 (the operating scenarios that include reductions in alternative 
pollutants). See RTC for further discussion. This modeling shows that the 
cumulative visibility benefits of the TWG Alternative outweigh those 
associated with BART. Although we have not modeled the visibility impacts of 
Alternative B, compliance with the 2009-2044 and 2009-2029 NOx Caps will 
require NGS to achieve emission reductions similar to those required under 
Alternative A1 because the 2009-2029 NOX Cap is based on emissions that would 
be expected to occur under Alternative A1 (closure of one unit in 2019) and 
the 2009-2044 NOX Cap applies to all alternatives under the TWG Alternative. 
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mechanism to give credit to NGS for its early reduction in NOX 



emissions from the installation of combustion controls. 



 The commenter also objects to EPA’s decision to approve a 



BART alternative that will not be fully implemented by 2018. EPA 



agrees that the regional haze rule requires BART alternatives to 



be fully implemented by states by 2018, the end of the first 



planning period for states that were required to submit regional 



haze plans.113 As noted in the Proposed Rule, given the deadline 



for the submittal of regional haze SIPs, EPA’s regulations 



accordingly built in an additional five years beyond the BART 



compliance date for the implementation of BART alternatives.114 



We note that in this action, although the TWG Alternative 



will not be fully implemented until 2044, NOx emissions from NGS 



have already declined from historical levels, and significant 



additional declines in emissions are expected in 2019 and again 



in 2030.  Nonetheless, we acknowledge that we are looking 



forward to 2044 for full implementation of the TWG alternative, 



well beyond the 2018 date in the RHR. We explained the basis for 



our proposed decision to set the compliance period for the TWG 



Alternative in the Supplemental Proposal. EPA’s reasoning on 



this issue is grounded in CAA section 301 and the TAR. The TAR 



 



113 40 CFR 51.308(e)(2)(iii). 
114 78 FR at 8288. 
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generally exempted Tribes from the CAA submittal deadlines that 



applied to States. EPA interprets the requirement in 40 CFR 



51.308(e)(2)(iii) to constitute a reasonably severable RHR 



submittal deadline that applies to States but not to Tribes. If 



the alternative measure is promulgated by the State, it must 



“submit[s] an implementation plan containing the following plan 



elements and include[s] documentation for all required analyses: 



. . . (iii) A requirement that all necessary emission reductions 



take place during the period of the first long-term strategy for 



regional haze.” Therefore, it is a required “plan element” for a 



State-only required implementation plan submittal. See 40 CFR 



51.308(b)(3)(requirements for States to submit long-term 



strategies). Because it is not mandatory for the Tribe to submit 



a long-term strategy, there is no mandatory requirement for the 



Tribe to ensure that all emissions reductions from a better than 



BART alternative occur within some deadline. 



This result is equitable as well as reasonable. States were 



required to submit SIPs in 2007, allowing 11 years for a “better 



than BART” alternative to be achieved in 2018. Because this is a 



FIP for a source in Indian country, and we are only now 



implementing the requirement in 2014, it is equitable to extend 



the compliance time as well. Please see the RTC for a more 



detailed discussion. 
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In summary, EPA is determining that the TWG Alternative is 



“better than BART” based on achieving greater NOX emissions 



reductions over a similar geographic distribution, within the 



date of the goal specified in the RHR of achieving natural 



conditions in 2064. Given the requirement for the owner/operator 



to cease conventional coal-fired generation at NGS in 2044, and 



with cumulative emissions over 2009 to 2044 being less than the 



BART Benchmark, the TWG Alternative satisfies the requirements 



of the RHR with respect to NOX BART as applied to Navajo Nation 



based on the TAR. 



Comment: EPA overestimated the BART Benchmark 



 Aside from its assertions that an approach using a BART 



Benchmark based on total emissions is not lawful under the CAA, 



one commenter (an organization representing itself and several 



other non-governmental organizations) stated that EPA’s 



assumptions in calculating a numerical value for the BART 



Benchmark included errors and improper credits. Specifically, 



the commenter asserted that: (1) EPA’s credit for the early 



installation of LNB/SOFA runs counter to the Regional Haze Rule, 



EPA’s longstanding policies, and EPA’s specific statements 



regarding the haze determination for NGS, (2) EPA’s proposal to 



delay BART due to the LNB/SOFA credit creates a dangerous 



precedent that threatens to significantly undermine the regional 



haze program, (3) EPA made a number of errors in its 
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calculations that all have the effect of artificially inflating 



the BART Benchmark. The specific errors purported by the 



commenter are outlined in more detail in the RTC. The commenter 



asserts that in total, assuming a final rule by July 1, 2014, 



their recommended revisions to the BART Benchmark would reduce 



the estimated emissions under BART during EPA’s chosen timeframe 



(2009-2044) by nearly 100,000 tons, a reduction of approximately 



26 percent. The commenter asserted that if EPA persists in using 



the emission cap framework, EPA must correct the NOX cap to 



prevent alternatives from being compared to an artificially 



inflated estimate of total NOX emissions. 



Response: 



 The commenter questions the use of LNB/SOFA credit in the 



BART Benchmark and cites three sources to support its assertion 



that the LNB/SOFA credit runs counter to the RHR and EPA’s long-



standing policies: (1) page 18 of a report written by Victoria 



Stamper (Stamper Report), which was commissioned by the 



commenter and submitted as part of its comments,115 (2) page 



35,728 of the July 1, 1999 Regional Haze Rule, and (3) section 



IV.D.4.d of the BART Guidelines.116 EPA disagrees with these 



assertions. 



 



115 See document number 0372 in the docket for this rule. 
116 Id. page 21. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 107 of 218 



 



 



The three citations provided by the commenter do not 



support its assertions that our proposal to credit NGS for the 



early installation of LNB/SOFA runs counter to the Regional Haze 



Rule or EPA’s long-standing policies. These three citations 



merely address the appropriate baseline period to use in the 



five-factor BART analysis. Page 18 of the Stamper Report 



supports our use of 2001-2003 as the baseline period for our 



BART determination for NGS and cites to 64 FR at 35,728 of the 



July 1, 1999 Regional Haze Rule that discusses EPA’s 



determination that the most appropriate baseline period would be 



over the 2001 to 2004 timeframe. The baseline period is used for 



evaluating the costs and visibility benefits of controls. The 



Stamper Report also cites Section IV.D.4.d of the BART 



Guidelines at 40 CFR Part 51 Appendix Y, that states baseline 



emissions should generally represent a realistic depiction of 



anticipated emissions for the source based on actual emissions 



from a baseline period. 



The commenter also cited the discussion in our Proposed 



Rule under Factor 3, where we described, in 2008, how the early 



installation of LNB/SOFA would not prejudice the implementation 



of more effective controls for BART. As stated previously, we 



did not use the LNB/SOFA credit to justify a less stringent 



determination of BART for NGS. The commenter characterizes the 
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credit as a shift in course from the agreements and 



understandings established in 2008 during the PSD permit process 



for the installation of LNB/SOFA. EPA disagrees. As stated in 



our Proposed Rule, citing the Ambient Air Quality Impact Report 



from the 2008 Proposed PSD Permit, EPA stated that the early 



installation of LNB/SOFA systems would not affect the baselines 



for cost or visibility improvements, and therefore will not 



influence EPA’s determination of the NOX reductions required for 



BART.117 EPA’s BART analysis for NGS was consistent with this 



statement. As previously noted, EPA used the 2001-2003 period as 



the baseline for determining cost-effectiveness and visibility 



benefits of controls, and determined, based on our analysis of 



all five factors, that SCR+LNB/SOFA is an appropriate BART 



Benchmark for NGS. 



The commenter relies on EPA’s statements about the 



appropriate baseline period to support an assertion that in a 



BART analysis, EPA should not give consideration or credit for 



controls installed after the baseline period. As stated in 



section 5.0 of the RTC, although we appropriately acknowledged 



the installation of LNB/SOFA after the baseline period at NGS 



under Factor 3 (existing controls at the facility), our analysis 



of cost-effectiveness and anticipated visibility benefits 



 



117 See 78 FR at 8284 (February 5, 2013). 
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appropriately compared SCR+LNB/SOFA against the 2001-2003 



baseline period.118 



EPA’s proposed credit for early installation of LNB/SOFA 



was not associated with our five-factor analysis or BART 



determination for NGS. Rather, EPA discussed the LNB/SOFA credit 



in our framework for evaluating alternatives to BART. 



Specifically, in discussing our framework for BART Alternatives, 



EPA calculated the cumulative NOX reductions achieved early 



because the operator of NGS elected to install LNB/SOFA on one 



unit per year over 2009-2011, instead of waiting for the 



compliance period for BART. In our Proposed Rule and 



Supplemental Proposal we used this value, the LNB/SOFA credit, 



when comparing BART Alternatives to BART. As discussed elsewhere 



in the RTC, EPA’s proposal to allow BART Alternatives to take 



credit for the early installation of LNB/SOFA at NGS is a 



reasonable use of our discretion under the TAR.119 



EPA disagrees with the assertion that this credit creates a 



dangerous precedent that threatens to significantly undermine 



the regional haze program. EPA notes that part of our rationale 



 



118 We note that in State of North Dakota v. EPA, the U.S. Court of Appeals for 
the Eighth Circuit vacated and remanded EPA’s promulgation of a FIP for Coal 
Creek Station because EPA did not consider the existing pollution control 
technologies in use at Coal Creek Station that were voluntarily installed 
after the baseline period. This document is included in the docket for this 
rule. 
119 See 78 FR at 62511 (October 22, 2013). 
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for the better than BART framework for NGS (including the credit 



for the early installation of LNB/SOFA and the adjusted 



compliance timeframe for BART Alternatives) was the potential 



impacts to numerous tribes that rely on NGS and/or CAP, as well 



as EPA’s regulations specifying that SIP submittal deadlines 



that apply to states do not apply to Tribes (or to EPA when 



implementing FIPs in Indian country). Further, EPA notes that 



the relationship between NGS and CAP is unique, the only other 



BART-eligible source in Indian country is the Four Corners Power 



Plant, and EPA has already completed the BART determination and 



FIP for this facility.120 



The commenter alleges that “EPA’s claimed reliance on 



“early” LNB/SOFA as an excuse to avoid or delay what is legally 



required is misplaced and without foundation in the facts or 



law.”121 EPA disagrees with the assertion that we are delaying 



BART. As stated elsewhere in the RTC, as well as in our Proposed 



Rule and Supplemental Proposal, EPA did not propose to “delay 



BART.” EPA proposed to provide additional flexibility in the 



compliance timeframe for alternatives to BART.122 



 



120 See 77 FR 51620 (August 24, 2012). 
121 See page 22 of the EarthJustice comment letter dated January 3, 2014 
(document 0367 in the docket for this rule). 
122 See 78 FR at 8288, column 1, describing our proposed BART determination. 
See also 78 FR at 8289, section titled “Legal Rationale for Extending 
Compliance Schedule for Alternative Measures for NGS.” 
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The commenter’s use of quotation marks around the word 



“early” implies that the LNB/SOFA modifications were not, as a 



factual matter, installed early. However, EPA notes that in 



2008, when the operator of NGS began discussions with EPA 



regarding the permitting requirements associated with the 



significant increase in carbon monoxide (CO) emissions that 



would result from the installation of LNB/SOFA, EPA had already 



begun our process for evaluating BART for NGS, but had not yet 



proposed a BART determination or put forth our ANPR. Therefore, 



no requirement existed that mandated the installation of 



LNB/SOFA at NGS. In addition, the operator of NGS was aware that 



a BART determination, that would likely involve but may not be 



limited to LNB/SOFA, was forthcoming. As noted in our Proposed 



Rule, the operator of NGS could have waited until the compliance 



date for BART to initiate any reductions in NOX emissions; 



however, the operator elected in 2008 to seek the necessary 



permit to install LNB/SOFA on one unit per year over 2009-



2011.123 Thus, because the LNB/SOFA modifications were made in 



2009-2011, NOX emissions from NGS declined from a high of over 



35,000 tons in 2002 to less than 20,000 tons after 2011.124 



 



123 See Proposed Rule at 78 FR at 8289 (February 5, 2013). 
124 See RTC and references therein. In 2011, NGS emitted 19,900 tons of NOX, in 
2012, NGS emitted nearly 16,500 tons of NOX and in 2013, nearly 17,500 tons of 
NOX. 
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Although some of the decline in total NOX emissions can be 



attributed to a decrease in capacity utilization (i.e., decline 



in heat input of approximately 13 percent when comparing 2002 to 



2013), the dominant contributor to the decline in NOX emissions 



from NGS was from the installation of LNB/SOFA over 2009-2011. 



EPA considers these emission reductions to be real reductions 



that were not required (i.e., voluntary and surplus) and were 



achieved in advance of any actual requirement to reduce 



emissions (i.e., early). 



EPA also disagrees with the assertion that we made errors 



in calculating the BART Benchmark and NOX Cap. The commenter 



argues that SCR can meet a lower emission limit than proposed by 



EPA and that EPA should have set a compliance date within 3.5 



years. As discussed in Section 8.1 of the RTC, EPA disagrees 



that the BART Benchmark should be based on an emission limit of 



0.040 lb/MMBtu and that compliance should be required in 3.5 



years. EPA is finalizing a BART Benchmark based on our 



determination requiring NGS to meet a limit of 0.055 lb/MMBtu 



within five years of the effective date of the Final Rule. 



Therefore, EPA is not revising the BART Benchmark or NOX Cap to 



assume a limit of 0.040 lb/MMBtu or a shorter compliance time 



for BART. 



 In addition, the commenter recommends that EPA use average 



heat input over the baseline period (i.e., over 2001-2003) 
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rather than the average over the pre-LNB/SOFA time period (i.e., 



average over 2001-2008) to calculate future emissions. The 



commenter notes that our calculations for cost-effectiveness use 



baseline heat input over 2001-2003 to calculate pre- and post-



control emissions (approximately 5,264 tons per year). The 



commenter asserts that this inconsistency is arbitrary. The 



commenter correctly notes that EPA used the average heat input 



over 2001-2008 (the pre-LNB/SOFA time period) to estimate 



emissions over 2009-2019 that would have occurred if the 



operator of NGS had not installed LNB/SOFA early, and emissions 



over 2019 to 2044 under BART (5,345 tons per year). The average 



heat input over the baseline period of 2001-2003 was 191,505,266 



MMBtu, while the average heat input over 2001-2008 was 



194,373,910 MMBtu. This is a difference of about 1.5 percent. 



EPA agrees that use of the same 2001-2003 baseline heat input 



value for estimating pre- and post-control emission rates is 



appropriate and consistent with the RHR and BART Guidelines, 



particularly in light of the goal of understanding the effect of 



a given control technology on emissions (i.e., assume identical 



values for baseline and future heat input to isolate the impact 



of control technologies). However, this approach does not mean 



that an average from the three-year baseline period (2001-2003) 



is most appropriate for estimating future emissions in 



determining the BART Benchmark. EPA notes that the use of 
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average heat input for 2001-2008 includes the baseline period 



recommended by the commenters and provides a larger data set, 



and therefore a more robust average value for estimating future 



emissions. EPA considers the use of an average value based on 



three years to be less robust than an average value based on 



eight years of data for representing potential future operation; 



therefore, EPA is retaining our use of the average heat input 



over 2001-2008 for estimating emissions over 2009-2044. EPA 



further notes that emission caps in permit requirements are 



typically established based on the facility’s potential to emit 



(PTE) and would thus be calculated using maximum heat input 



values. The highest observed annual heat input value was 



199,398,687 MMBtu and, if used in the NOX cap, would result in a 



significantly higher BART Benchmark. 



 The commenter also argues that in calculating the NOX cap, 



EPA should use a value that reflects an annual average for post-



control emission rates rather than a rate based on a 30-day 



average limit of 0.055 lb/MMBtu. The commenter reviewed daily 



data from 2000 to 2013 and calculated the ratio of the maximum 



30-day average rate to the annual rate for each year and 



determined an average ratio of 1.135. Based on this ratio, the 



commenter recommended that the BART emission limit of 0.055 



lb/MMBtu (on a rolling average of 30 boiler operating days) be 



reduced by a factor of 1.135 as an estimate of what the annual 
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average post-control emission rate would be at NGS (i.e., 0.048 



lb/MMBtu). EPA agrees that generally, emission rates averaged 



over an annual basis are lower than emission rates averaged over 



a 30-day basis. However, EPA did not propose setting a BART 



limit for NGS on an annual average basis and EPA did not receive 



any comments suggesting that we do so. Without an enforceable 



annual limit, EPA considers it inappropriate to assume a lower 



emission rate in our calculation of the NOX Cap. We note that the 



BART Guidelines require that BART limits for EGUs be set on a 



rolling average of 30 boiler operating days. Therefore, although 



the BART Guidelines would not preclude establishing multiple 



emission limits over different averaging periods, the BART 



Guidelines do not require it. 



 Separately, the commenter also asserts that EPA 



overestimated the 2009-2044 NOX Cap. The commenter represents 



EPA’s NOX Cap as the scenario it calls “CAP-1” with a value of 



494,899 tons. This value is consistent with the 2009-2044 NOx Cap 



EPA proposed in our Supplemental Proposal.125 The commenter 



asserts that this value is overestimated because (1) actual heat 



input data should be used to calculate the NOX Cap; and (2) the 



 



125 See Table 3 of our Supplemental Proposal at 78 FR at 62516 (October 22, 
2013). 
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LNB/SOFA could be installed in two years.126 EPA disagrees with 



these assertions. 



 The commenter argues that for the period of 2009-2013, 



actual heat input data should be used to calculate the NOX Cap 



instead of the average heat input value over 2001-2008. EPA 



acknowledges that actual heat input data is available for the 



2009-2013 period; however, EPA considers using the average value 



to be appropriate, recognizing that years of lower than average 



capacity utilization will be balanced with years of higher than 



average capacity utilization at NGS. 



The commenter also asserts that LNB/SOFA could have been 



required in two years, on a separate compliance timeframe than 



installation of SCR and that this should have been incorporated 



in our calculation of the NOX Cap. EPA is not aware of any BART 



determination that required combustion controls on a different 



schedule than post-combustion controls. Although the commenter 



correctly notes that LNB/SOFA was installed in three years (on 



one unit per year over 2009-2011), EPA notes that the operator 



began the permitting process in 2008 and installed the LNB/SOFA 



during periods of major outage for each unit, which occurs at 



 



126 See Table 3 of the report written by Nathan Miller and Raijit Sahu 
(Miller/Sahu Report) commissioned by the commenter and submitted with its 
comments. See document number 0370 in the docket for this rule. 
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NGS every six years for each unit.127 EPA expects that it would 



not have been practicable to require installation of LNB/SOFA 



within two years following the final rule because, in order to 



accommodate one year for permitting, it would have required 



major outages on all three units in the same year. Therefore, 



EPA does not consider it practicable to assume the LNB/SOFA 



would or could have been installed on a separate track from the 



SCR. 



Although the commenter makes assertions related to 



purported overestimations of the BART Benchmark and the 2009-



2044 NOX Cap separately, the commenter combines all of the 



assertions together to argue that the 2009-2044 NOX Cap should be 



373,029 tons (121,870 tons, or 25 percent, lower than EPA’s 



proposed 2009-2044 NOX Cap of 494,899 tons). As outlined above, 



EPA disagrees than any of the purported corrections suggested by 



the commenter are necessary or appropriate for projecting annual 



emissions to calculate the 2009-2044 NOX Cap. 



Comment: EPA double-counted the benefits of LNB/SOFA 



One commenter asserted that EPA double-counted the benefits 



of the early installation of LNB/SOFA, stating that EPA 



calculated cumulative emissions for the BART alternatives 



 



127 See tab titled “Outage Cycle” in the document titled “EPA Analysis of BART 
Alternatives” in document number 0004 in the docket for this rule. 
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including the benefits of early reductions, then subsequently 



applied a LNB/SOFA credit again to BART alternatives. 



Response: 



EPA disagrees with the assertion that we double-counted 



emission reductions associated with the early installation of 



LNB/SOFA. 



In our February 5, 2013 proposed rule, EPA calculated the 



value of the LNB/SOFA credit based on the difference between 



total emissions under the BART scenario where LNB/SOFA is 



installed concurrently with SCR and the actual scenario when 



LNB/SOFA was installed early. The value of this credit was then 



applied to total emissions over 2009-2044 under Alternative 1.128 



Although our calculation of emissions under Alternative 1 did 



account for actual emissions with early installation of 



LNB/SOFA, and thus applying the LNB/SOFA credit to the BART 



Alternative may appear to be double counting, it is not double-



counting because the BART Alternatives were compared against a 



BART Benchmark that also accounted for actual emissions with 



early installation of LNB/SOFA. Thus, both the BART Benchmark 



and Alternative 1 were calculated the same way (actual emissions 



accounting for early LNB/SOFA installation), and the LNB/SOFA 



 



128 See document titled “EPA Analysis of BART Alternative.xlsx” in document 
0004 in the docket for the rule. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 119 of 218 



 



credit was only applied to Alternative 1. An example of double-



counting would have been if EPA had applied the LNB/SOFA credit 



to cumulative emissions over 2009-2044 under Alternative 1 and 



then compared that value to total emissions over the same period 



under BART assuming LNB/SOFA and SCR were installed 



concurrently. 



 In our October 22, 2013 Supplemental Proposal, EPA 



approached the calculation from a different but equivalent 



perspective. The new calculation approach was used because it 



was more intuitive to apply and understand in the context of an 



enforceable cap on NOX emissions. In the Supplemental Proposal, 



the BART Benchmark was established as the total emissions over 



2009-2044 that would have occurred if LNB/SOFA and SCR were 



installed concurrently, five years following the effective date 



of the final rule. Total emissions under BART Alternatives were 



then calculated using actual emissions beginning in 2009 (i.e., 



accounting for the early installation of LNB/SOFA) and 



projections for future emissions. Thus, in the methodology used 



in the Supplemental Proposal, the LNB/SOFA credit was applied to 



the BART Benchmark and NOX Cap, rather than to the TWG 



Alternative. This method is equivalent to the one used in the 



Proposed Rule but does not give the appearance of double-



counting. In our Supplemental Proposal and supporting documents, 



EPA included calculations to show that these two methods are 
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equivalent.129 The two methods are equivalent because what 



matters in the “better than BART” context is the difference 



between total emissions under BART and total emissions under the 



BART Alternative. Whether the LNB/SOFA credit is applied to BART 



or BART Alternatives will affect the absolute value of a total 



(e.g., using the numbers in Table 2 of the Supplemental 



Proposal, the LNB/SOFA credit represents a difference of 377,008 



tons or 480,489 tons), but it does not affect the difference 



between BART and BART Alternatives. The method used in the 



Supplemental Proposal is more intuitive because BART and the 



BART Benchmark reflect total emissions over 2009-2044 that would 



have occurred if LNB/SOFA were installed concurrently with SCR, 



and the BART Alternatives reflect actual emissions without 



further credit or modification. Because no credits or 



modifications are made to actual emissions under the BART 



Alternatives, this method is the more logical accounting 



methodology for determining compliance with the 2009-2044 NOX 



Cap. 



Comment: BART Alternatives would interfere with reasonable 



progress goals in other states 



 



129 See Table 2 of the Supplemental Proposal (78 FR at 62515, October 22, 2013) 
and document number 0191 titled “Supplemental Better than BART 
Alterntives.xlsx” in the docket for this rule. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 121 of 218 



 



 One commenter stated delaying the compliance date for BART 



will allow NGS to continue emitting pollutants in excess of the 



levels modeled by the WRAP and will interfere with the ability 



of Arizona, Utah, and Colorado to meet their reasonable progress 



goals for 2018. 



Response: 



The issue raised by the commenter is outside the scope of 



our rulemaking addressing the NOX BART requirements for NGS. 



Although 40 CFR 51.308(d)(3) requires states to submit long-term 



strategies that are sufficient to ensure that the state has 



included all measures needed to achieve its share of emission 



reductions agreed to through the regional planning process, the 



Navajo Nation has not yet submitted a long-term regional haze 



strategy. In addition, EPA has not yet found it necessary or 



appropriate to address these requirements through a FIP. If EPA 



determines it is necessary or appropriate to do so, we will take 



appropriate action. 



Meanwhile, we note that for NGS, the WRAP assumed that NOX 



emissions in 2018 would equal 10,611 tons per year. NOX emissions 



under the TWG Alternative, in turn, will range from 



approximately 13,000 to 15,000 tons per year following the 



closure of one unit (or equivalent curtailment) at the end of 



2019. We also note that the closure of one unit (or equivalent 



curtailment) by the end of 2019 would reduce not only NOX, but 
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also emissions of SO2. Given the overall changes in emissions 



from the various regional haze actions since the WRAP made its 



projections, we will be better able to assess the need, if any, 



for further action once Arizona, Utah, and Colorado have 



prepared regional haze SIPs for the second planning period. 



J. Comments on the TWG Alternative and EPA’s Supplemental 



Proposal 



Comment: TWG Alternative should not be premised on SCR as BART 



One commenter argued that the 2009-2044 NOX Cap used for the 



TWG Alternative is unduly and arbitrarily stringent because it 



is based on a limit of 0.055 lb/MMBtu, which the commenter 



believes is too stringent because (1) EPA should not have 



determined that SCR is BART and (2) even if SCR were the 



appropriate basis for BART, 0.055 lb/MMBtu is not achievable. 



The commenter stated that because Arizona agricultural users 



will phase out their use of CAP Ag Pool water by December 2030 



pursuant to the 2004 Arizona Water Settlement Act (AWSA), 



capital costs that are collected in advance of SCR operation 



will be imposed on NIA users in exchange for no benefit. The 



commenter asserted that if EPA finalizes either of the “better 



than BART” alternatives without modification, it would be 



arbitrarily and capriciously apportioning compliance costs to 



NIA water users for which they are not responsible. Given EPA's 



acknowledgment of the compliance flexibility that exists with 
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respect to the TAR, the commenter believes that the failure to 



consider potential “better than BART” alternatives that would 



afford compliance flexibility to all NGS stakeholders on an 



evenhanded basis constitutes an abuse of discretion on the part 



of EPA. 



Response: 



 EPA disagrees with the assertion that the TWG Alternative 



is unduly and arbitrarily stringent because it is based on a 



BART limit of 0.055 lb/MMBtu. We consider the limit of 0.055 



lb/MMBtu to appropriate for establishing the BART Benchmark for 



NGS. EPA addressed specific comments related to the BART limit 



in section 8.1 of the RTC. We also note that the TWG Alternative 



was developed as an agreement between diverse stakeholders, 



including SRP, the operator of NGS on behalf of itself and other 



co-owners, and the CAWCD. Although both entities submitted 



comments in opposition to the proposed BART limit of 0.055 



lb/MMBtu, both parties signed the TWG Agreement that establishes 



the NOX Cap based on the proposed BART limit of 0.055 lb/MMBtu. 



The commenters indicate that their access to CAP Ag Pool 



water is expected to end in 2030, and assert that the timeframes 



for compliance with the limit of 0.07 lb/MMBtu in 2030 would 



necessitate water rate increases prior to 2030. The commenter 



asserts that it is arbitrary and capricious for NIA water users 



to pay a few years of higher CAP water rates for controls that 
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will not be operational until after their access to the CAP Ag 



Pool expires. EPA notes that the direct impact of compliance 



with the limit of 0.07 lb/MMBtu in 2030 under the TWG Agreement, 



presumably with installation and operation of SCR, would be on 



the cost of electricity generation. Increasing water rates are 



indirect impacts that result from the relationship between NGS 



and CAP. EPA does not set or determine water rates charged by 



CAWCD to the CAP Ag Pool or any other classes of CAP customers. 



EPA’s proposed and final approval of requirements consistent 



with the TWG Agreement as a “better than BART” alternative is 



based on our review of the anticipated emission reductions 



associated with the TWG Alternative compared to BART. Although 



EPA, DOI, and DOE have committed to work together on many issues 



related to NGS, including funding for the federal portion of 



capital improvements at NGS, EPA does not determine how controls 



would be financed and how and when electricity or water rates 



would be adjusted to recover costs. 



Comment: TWG Alternative does not fully meet EPA’s obligations 



to the Gila River Indian Community 



 The Gila River Indian Community said that even though it 



fully supports the TWG Alternative, it is concerned that EPA has 



not met its obligations to the Community because of the 



significant costs to NGS and associated impacts on the 



Community. Rather, the commenter views the TWG Alternative as 
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the first step in a process that will limit the impacts on the 



Community because only under the TWG Alternative will key U.S. 



commitments contained in the TWG Agreement be realized. 



Specifically, under the TWG Agreement, and as outlined by the 



commenter, DOI will work with the Community and other tribes in 



the area around NGS, to evaluate the actual impacts the 



regulatory requirements will have on NGS over time. The 



commenter specifically referred to the U.S. commitment to 



allocate $10 million annually for 10 years starting in 2020, 



from the Reclamation Water Settlements Fund to reduce impacts to 



the Development Fund. 



Response: 



EPA acknowledges the comment and is aware that costs 



associated with implementing the TWG Alternative will have 



implications for numerous Tribes, including the Gila River 



Indian Community. EPA is committed to continuing to work with 



the Department of the Interior and the Department of Energy in 



the Interagency Working Group on NGS, as laid out in the Joint 



Statement signed in January 2013 by the heads of the three 



agencies, to work with tribes to address long-term issues 



related to NGS. The provisions in the TWG Agreement that are not 



related to EPA’s authority to evaluate BART or a “better than 



BART” alternative, however, are beyond the scope of this 



rulemaking. 
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Comment: TWG Alternative is vague and unenforceable 



 One commenter stated that a BART determination must include 



clear requirements for emissions reductions and a clear timeline 



for those reductions, to ensure continuing visibility 



improvements in Class I areas. The commenter indicated that 



without specific emission limits and/or commitments to retire 



specific amounts of capacity from specific units, as of a date 



certain, it is impossible to calculate the visibility 



improvements that will result from the TWG Alternative, 



particularly TWG Alternatives A3 and B, and it will be 



impossible for individuals or EPA to assess whether NGS is on 



track to meet the emission reductions necessary to ensure 



reasonable progress toward natural visibility in affected Class 



I areas. 



Response: 



 EPA disagrees with the assertion that the TWG Alternative 



is vague and unenforceable. EPA acknowledges that the TWG 



Alternative provides flexibility in a manner that appears 



complex. This complexity is a result of the role future 



ownership outcomes will have in determining the most reasonable 



compliance options in the future. Once the ownership issues are 



resolved, the scope of options under the TWG Alternative 



narrows. Although some flexibility still remains in the TWG 



Alternative, particularly under TWG Alternative B, the options 
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for future operation of NGS are bounded by the limitations 



provided by the 2009-2044 and 2009-2029 NOX Caps. 



 Contrary to the assertions by commenters, EPA included 



proposed regulatory language in our Supplemental Proposal that 



provided specific and enforceable timelines for achieving 



emission reductions under the TWG Alternative. The proposed 



language under 40 CFR 49.5513(j)(3)(i), “Operating Scenarios to 



Comply with 2009-2044 NOX Cap,” defines the timeframes and 



requirements under TWG Alternatives A1, A2, A3, and B, all of 



which must be implemented in a manner that ensures total NOx 



emissions over 2009-2044 remain below the 2009-2044 NOx Cap. 



Specifically, §49.5513(j)(3)(i)(A) defines Alternative A1, and 



specifies the following requirements: (1) by December 31, 2019, 



the owner/operator shall permanently cease operation of one 



coal-fired unit and (2) by December 31, 2030, the owner/operator 



shall comply with a NOx emission limit of 0.07 lb/MMBtu on each 



of the two remaining coal-fired units. Alternative A1 is the 



simplest of the possible operating scenarios under the TWG 



Alternative and §49.5513(j)(3)(ii)(A) specifies that Alternative 



A1 applies under three potential future ownership possibilities. 



 TWG Alternative A2 is defined in §49.5513(j)(3)(i)(B) and 



requires (1) by December 31, 2019, the owner/operator shall 



permanently cease operation of one coal-fired unit, and (2) by 



December 31, 2019, the owner/operator may elect to increase net 
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generating capacity of the remaining two coal-fired units by a 



combined total of no more than 189 MW. The actual increase in 



net generating capacity shall be limited to the sum of 19 MW and 



the ownership interest, in net MW capacity of up to 170 MW, 



purchased by the Navajo Nation by December 31, 2019. The 



owner/operator shall ensure that any increase in the net 



generating capacity is in compliance with all pre-construction 



permitting requirements, as applicable, and (3) by December 31, 



2030, the owner/operator shall comply with a NOX emission limit 



of 0.07 lb/MMBtu on each of the two remaining coal-fired units. 



The future ownership possibilities that would trigger 



Alternative A2 are defined in §49.5513(j)(3)(ii)(B). 



 TWG Alternative A3 is defined in §49.5513(j)(3)(i)(C) and 



requires (1) by December 31, 2019, the owner/operator shall 



reduce net generating capacity of NGS by no less than 561 MW. 



The actual reduction in net generating capacity of NGS shall be 



determined by the difference between 731 MW and the ownership 



interest, in net MW capacity of up to 170 MW, purchased by the 



Navajo Nation by December 31, 2019, and (2) by December 31, 



2030, the owner/operator shall comply with a NOX emission limit 



of 0.07 lb/MMBtu on two units. The future ownership 



possibilities that would trigger Alternative A2 are defined in 



§49.5513(j)(3)(ii)(C). 
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 TWG Alternative B is defined in §49.5513(j)(3)(i)(D) and 



requires that in addition to the 2009-2044 NOX Cap, the 



owner/operator shall ensure compliance with the 2009-2029 NOX 



Cap. The 2009-2044 NOX Cap is defined in §49.5513(j)(2)(ii) as no 



more than 494,899 tons of NOX, and the 2009-2029 NOX Cap is 



defined in §49.5513(j)(2)(i) as no more than 416,865 tons of NOX. 



The 2009-2029 NOX Cap is based on closure of one unit by December 



31, 2019 and the 2009-2044 NOX Cap is based on compliance with 



the BART emission limit of 0.055 lb/MMBtu by July 1, 2019. The 



future ownership possibilities that would trigger Alternative B 



are defined in §49.5513(j)(3)(ii)(D). As described in 



§49.5513(j)(4)(iv), if TWG Alternative B is triggered, the 



owner/operator must submit annual Emission Reduction Plans that 



contain the anticipated year-by-year emissions to ensure 



compliance with the 2009-2029 and 2009-2044 NOX Caps. 



Comment: EPA did not evaluate other possible outcomes under TWG 



Alternative 



The commenter asserts that under the scenario of reduced 



capacity (three units remain open, i.e., TWG Alternative A3), 



EPA ignored other possible outcomes and simplistically assumed 



that two units would continue to operate at full capacity with 



SCR and the unit whose operation is curtailed would operate only 



with LNB/SOFA. The commenter asserts that there is no guarantee 



that the operator will choose to comply with TWG Alternative A3 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 130 of 218 



 



in this manner. The commenter also asserts that there are an 



infinite number of ways the operator could comply with the 2009-



2029 and 2009-2044 NOX Caps under TWG Alternative B. 



Response: 



Although the specific arrangement under TWG Alternative A3 



that EPA evaluated is not required, EPA disagrees that nothing 



compels the operator to comply with this operating scenario in a 



manner that reduces emissions comparably with the assumption 



that two units would operate at full capacity with SCR and the 



unit that is curtailed would operate with LNB/SOFA. EPA notes 



that under TWG Alternative A3, as well as all other TWG 



Alternatives, the owner/operator must operate the units at NGS 



so that total emissions remain below the 2009-2044 NOX Cap (as 



well as the 2009-2029 NOX Cap under Alternative B). For example, 



under TWG Alternative A3, if the operator chose to curtail all 



three units by a total of 561 MW equally and comply with a limit 



of 0.07 lb/MMBtu on two units and 0.24 lb/MMBtu on one unit, 



total emissions over 2009-2044 are not likely to comply with the 



2009-2044 NOX Cap.130 Thus, the operator would be prohibited from 



operating in this manner and would need to, for example, 



significantly curtail operations to reduce emissions further, or 



risk violating the FIP. 



 



130 See RTC and references therein. 
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As noted in our Supplemental Proposal, EPA estimated total 



NOX emissions over 2009-2044 for TWG Alternatives A1, A2, and A3 



to provide assurance that the owner/operator could reasonably 



meet the 2009-2044 NOX Cap under the specific terms of those 



alternatives. EPA does not need to determine that all operating 



possibilities that are consistent with the requirements of TWG 



Alternative A1, A2, and A3 would also meet the 2009-2044 NOX Cap. 



The regulatory requirements EPA is finalizing for the TWG 



Alternative provide specific dates on which the owner/operator 



must close a unit, curtail operations, and meet emission limits. 



While there is some flexibility in how emissions might be 



curtailed under TWG Alternative A3, the 2009-2044 NOX Cap ensures 



that the operator does not implement a strategy that results in 



substantially more emissions than would be achieved by 



installing SCR on the two units that are operated at full 



capacity and curtailing operations on the unit that was not 



retrofit with SCR. 



 The commenter further states that the two possibilities 



EPA considered in our Supplemental Proposal are not likely to be 



the outcomes under TWG Alternative B. EPA agrees that TWG 



Alternative B provides more flexibility than TWG Alternative A. 



However, EPA disagrees that TWG Alternative B is so open-ended 



that it would not be enforceable or result in emission 



reductions at NGS. We note that the 2009-2029 NOX Cap was 
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calculated based on the closure of one unit with no additional 



increase in capacity (i.e., equivalent to emissions under TWG 



Alternative A1). Thus, the operator cannot maintain the status 



quo (operation of all three units at full capacity at a limit of 



0.24 lb/MMBtu) and meet the 2009-2029 NOX Cap. We recognize that 



several commenters are concerned about the flexibility under TWG 



Alternative B. However, as discussed further in the RTC, we note 



that the range of possible operating choices for TWG Alternative 



B is substantially constrained by the requirement to comply with 



the 2009-2029 and 2009-2044 NOX Caps. 



Although we disagree with commenters that the TWG 



Alternative is vague and unenforceable, in response to the 



concerns expressed by these commenters, to provide additional 



assurance that cumulative emissions of NOX from NGS under the TWG 



Alternative will not exceed the BART Benchmark, EPA is adding 



the following provisions to the Final Rule. Under all 



Alternatives, if cumulative emissions of NOX from NGS exceed the 



2009-2044 NOX Cap prior to 2044, the operator of NGS must 



permanently cease operation of NGS. In addition, under 



Alternative B, if cumulative emissions of NOX exceed the 2009-
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2029 NOX Cap prior to 2029, the operator of NGS must temporarily 



cease operation of all units at NGS.131 



 



EPA is finalizing the requirements of the TWG Alternative, 



consistent with Appendix B of the TWG Agreement, which require, 



among other things, emission reductions in 2019 and 2030. EPA is 



also adding as an enforceable requirement, the commitment in the 



TWG Agreement for the owner/operator to cease conventional coal-



fired electricity generation at NGS by 2044. EPA considers these 



timeframes to be consistent with the stated goal of section 169A 



of the CAA. EPA has addressed comments regarding consistency 



with EPA’s regulations, including the RHR and the TAR, in 



section 8.5 of the RTC. 



Comment: Relationship between TWG Alternative and Reasonably 



Attributable Visibility Impairment 



One commenter asserted that EPA was incorrect to claim that 



the TWG Alternative would absolve NGS of obligations related to 



a Reasonably Attributable Visibility Impairment (RAVI) finding 



that may be made for NGS. 



Response: 



 



131 The combination of the 2009-2044 and 2009-2029 NOX Caps under TWG 
Alternative B means that if NGS exceeds the 2009-2029 NOX Cap prior to 2029 it 
must cease operation, but the operator may re-start operation after 2030 as 
long as cumulative emissions have not yet exceeded the 2009-2044 NOX Cap. 
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EPA disagrees that we claimed that the TWG Alternative 



would absolve NGS of obligations related to RAVI. The commenter 



cited to footnote 21 in our Supplemental Proposal.132 In that 



footnote, we acknowledged that the TWG had intended their 



alternative to satisfy both the “better than BART” requirements 



of the RHR as well as any requirements of the RAVI program. Our 



footnote merely noted that there was no outstanding petition to 



certify impairment from NGS at any Class I area and outlined the 



process and requirements for triggering a BART determination 



under RAVI. Although we stated that a BART determination under 



RAVI would likely be the same as a BART determination under 



regional haze (i.e., an analysis of the five factors listed in 



the CAA), EPA did not make any conclusions or absolve NGS of any 



obligations related to RAVI because there is currently no action 



before EPA to make an attribution finding related to NGS. 



Comment: TWG Alternative should specify the technology required 



for compliance 



The Hopi Tribe indicated that it has serious concerns with 



the proposed TWG Alternative for several reasons, including 



because the TWG Alternative does not specify the technology, 



i.e., either SCR or an equivalent that will be used to achieve 



the same level of NOX reductions as the BART proposal. The 



 



132 See Supplemental Proposal, 78 FR at 62513, footnote 21 (October 22, 2013). 
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commenter states the TWG Alternative is ambiguous because both 



scenarios are vague and do not include the same level of 



assurance that the NOX reductions will be the same as under the 



BART proposal. Also, because the time NGS would be permitted to 



operate without SCR (or equivalent alternative) would be 



adjusted under the TWG Alternative, the commenter believes the 



TWG Alternative jeopardizes the goal of the CAA and the purpose 



of this regulation. 



Response: 



Our proposed BART determination did not specify what 



technology must be used because BART is defined as an emission 



limit that represents the level of control representing BART, 



not a particular technology. Thus, our Proposed Rule and the 



Supplemental Proposal both imposed emission limits for NOx. The 



limits for BART (0.055 lb/MMBtu) and the TWG Alternative (0.07 



lb/MMBtu) are based on what is achievable using a specific 



technology. Both limits are achievable with SCR, but the 



operator may consider using newer technologies, if available, as 



long as each unit complies with its applicable emission limit by 



its compliance date. The compliance period under the TWG 



Alternative is consistent with the goal of the CAA and the 
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purpose of the RHR, which are to restore visibility in Class I 



areas to natural conditions by 2064.133 



Comment: “Arbitrary” 2044 end date 



 One commenter stated that the 2009-2044 period analyzed for 



the TWG Alternative is arbitrary because it is quite likely that 



one or more NGS units will operate beyond that time frame. The 



commenter asserted that if NGS units continue to operate for 



even 3 additional years, until 2047, the TWG Alternative permits 



outcomes that will result in greater total NOX emissions than the 



2009-2044 NOX Cap. 



Response: 



 EPA disagrees with the comment that the 2044 end date for 



the NOX Cap is arbitrary. EPA used 2044 as the end date in our 



calculations of the BART Benchmark. We selected 2009-2044 as 



most appropriate because it includes the early installation 



dates for LNB/SOFA and extends until the anticipated 2044 



termination date of the renewed site lease that was approved by 



the Navajo Nation.134 Under the TWG Agreement signed by six 



entities including the Navajo Nation and SRP, the NGS Co-Tenants 



shall cease their operation of conventional coal-fired 



generating at NGS no later than December 22, 2044. At its 



 



133 40 CFR 51.308(d). 
134 See Footnote 60 in the Proposed Rule, 78 FR at 8290 (February 5, 2013). 
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election, consistent with the Lease Amendment, the Navajo Nation 



may continue plant operations at NGS after December 22, 2044 



consistent with EPA approval.135 Thus, the Navajo Nation may seek 



to operate NGS after 2044, however, EPA expects that operation 



of NGS after the owner/operator ceases conventional coal-fired 



generation would involve substantial modification to NGS and NGS 



would be required to meet all applicable regulatory and 



permitting requirements in existence at that time. To make this 



end date federally-enforceable, EPA is adding it as a 



requirement to the regulatory language in today’s final action. 



EPA is adding the following requirement to the regulatory 



language in the Final Rule under 40 CFR 49.5513(j)(3)(iii): 



By December 22, 2044, the owner/operator 
shall permanently cease operation of all 
coal-fired units at NGS. At its election, 
the Navajo Nation may continue plant 
operation at NGS after December 22, 2044, 
consistent with EPA approval under the New 
Source Review program. 



 



Comment: Emissions under the TWG Alternative 



 One commenter, an organization representing several 



environmental and non-governmental groups, stated that neither 



EPA nor TWG have provided a comprehensive technical analysis of 



the emissions that are possible under the TWG Alternative. The 



 



135 See Section VII.F of the TWG Agreement (page 14). 
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commenter asserted that it is EPA’s responsibility to provide an 



administrative record that contains comprehensive modeling and 



analysis for any BART proposal, but EPA left this critical 



component of the alternatives analysis undone. 



 The commenter provided its own calculations of emissions 



under TWG Alternative A and B and compared those estimates with 



its own calculation of a NOX Cap and BART Benchmark, and 



concluded that cumulative emissions from possible scenarios 



under the TWG Alternative are not lower than its NOX Cap or BART 



Benchmark. 



Response: 



 EPA disagrees with the comment that we have failed to 



provide a comprehensive technical analysis of the TWG 



Alternative. We also disagree with the assertion that our 



administrative record for this rulemaking is incomplete. As 



stated elsewhere in the RTC, EPA’s analysis of the TWG 



Alternative is consistent with the required analyses for 



alternatives to BART outlined in the RHR. 



The comment relies on a report prepared by Nathan Miller 



and Ranijit Sahu (Miller/Sahu) for the commenter contending that 



EPA’s evaluation of the TWG Alternative is incorrect. But the 



report changes the central inputs underlying our calculations 



for BART and the TWG Alternative. The specific technical reasons 



that we disagree with the inputs that Miller/Sahu changed (e.g., 
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NOX emissions limit achievable with SCR, heat input values from 



baseline period, annual vs. 30-day emission rates) are explained 



in detail in section 8.5 of the RTC. 



Table 2 in the Miller/Sahu report depicts BART-1 as “EPA 



BART (No Corrections),” showing a value of 379,152 tons of 



cumulative NOX emissions over 2009-2044 that is nowhere traceable 



to EPA’s documents.136 The Miller/Sahu report then makes several 



“corrections” to reach a value of 280,554 tons of NOX emissions. 



EPA has explained in detail why we disagree with each of the 



Miller/Sahu “corrections” in section 8.5 of the RTC and 



references therein. For the reasons set forth in section 8.5, we 



also continue to disagree that our calculation of the BART 



Benchmark or the NOX Cap has relied on any incorrect inputs. 



Because we disagree with the “corrections” and the values 



presented in the Miller/Sahu report, we also disagree with the 



conclusions of Miller/Sahu that the TWG Alternative fails to 



satisfy our requirements for demonstrating an alternative is 



“better than BART”. The commenter cannot change the fact that 



its alternative preferences on the inputs for calculating BART 



are just preferences by simply calling them “corrections.” 



 



136 Miller/Sahu Report, Table 2 at p. 7. 
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Comment: Visibility modeling under the TWG Alternative 



 One commenter, an organization representing several 



environmental and Navajo non-governmental organizations, stated 



that the TWG Alternative distributes emissions over time very 



differently than BART: while BART would require NOX reductions 



within 5 years, the bulk of the reductions in the TWG 



Alternative might not come until the end of the 2009-2044 



period. The commenter stated that the additional analysis and 



modeling it conducted reveals that the TWG Alternative is likely 



substantially worse than BART. 



Response: 



As discussed elsewhere in this notice, because emission 



reductions achieved under the TWG Alternative will have the same 



geographic distribution as emission reductions under BART, EPA 



disagrees that visibility modeling is required for our 



evaluation of the TWG Alternative. We note that the commenter 



provided its own visibility modeling and EPA disagrees with 



methodologies used and conclusions drawn by the commenter. 



The Miller/Sahu Report compared anticipated visibility 



impacts from the TWG Alternative against the anticipated 



visibility impacts based on its own preferences for the NOX Cap 



and BART Benchmark. Although the commenter asserts that its 



analysis shows that visibility under the TWG Alternative is 



substantially worse than under its preferences for the BART 
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Benchmark and NOX Cap, their analysis also shows that when the 



TWG Alternative is compared to the BART Benchmark and NOX Cap as 



proposed by EPA, the TWG Alternative scenarios it explored that 



meet the 2009-2044 and 2009-2029 NOX Caps (as applicable) 



generally result in lower or comparable visibility impacts as 



BART.137 



EPA conducted visibility modeling to compare TWG 



Alternatives A1, A2, and A3 in 2019 and 2030 against the BART 



Benchmark.138 As indicated by commenters, other possibilities 



exist beyond the scenarios for the TWG Alternatives we 



considered explicitly in our Supplemental Proposal. EPA has 



stated elsewhere that we need not consider potential emissions 



under all possible scenarios in setting the NOX Cap, but must 



verify that NGS can reasonably be expected to comply with 2009-



2044 NOX Cap under the various constraints imposed under the TWG 



Alternatives (i.e., closure, curtailment, and a secondary 2009-



2029 NOX cap). However, EPA explored two other possibilities 



under TWG Alternative A3 that included reducing capacity on all 



three units equally or reducing capacity on two units and 



installing SCR on the two units that operate at reduced 



capacity.139 EPA did not include those two additional 



 



137 See Exhibit 2 to the Miller/Sahu report and RTC and references therein. 
138 See RTC and references therein. 
139 Id. 
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possibilities under TWG Alternative A3 in our visibility 



modeling analysis because those scenarios do not reduce 



emissions sufficiently to meet the 2009-2044 NOX Cap. 



 Our visibility modeling of the TWG Alternatives compared to 



our proposed BART determination shows that, as expected, during 



the approximate 10-year period between 2019 and 2030, the 



visibility impacts of NGS under the TWG Alternatives are higher 



than the visibility impacts of NGS under BART. After 2030, when 



NGS achieves additional emission reductions through compliance 



with a limit of 0.07 lb/MMBtu on two units, our modeling 



indicates that the visibility impacts under the TWG Alternatives 



are comparable to or lower than visibility impacts under BART 



(see RTC for further detail). These results are not surprising 



and mirror the comparative reduction in NOX emissions under the 



TWG Alternatives and the BART Benchmark over time, showing 



greater overall visibility improvement under the TWG Alternative 



than under the BART Benchmark. 



 As noted elsewhere in the RTC, EPA is including as part of 



the TWG Alternative, in the regulatory language in the Final 



Rule, a provision consistent with the TWG Agreement that the 



owner/operator of NGS permanently ceases conventional coal-fired 



generation by the end of 2044. Thus, under the TWG Alternative, 



the visibility impact of NGS is likely to be zero or near zero 
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in 2045 and thereafter.140 Under BART, there would be no 



commitment or enforceable requirement to close after 2044, 



therefore, visibility impacts of NGS at all 11 Class I areas 



would be expected to continue in 2045 and thereafter. 



Comment: Economic Impacts of the TWG Alternative 



The Hopi Tribe expressed concern that EPA did not assess 



the potential economic impacts of the TWG Alternative to the 



Hopi Tribe. The commenter opined that EPA recognized the 



significance of NGS to the Hopi Tribe in its analysis under 



Factor 2. Because the TWG Alternative includes closure of at 



least one unit in 2019, and EPA did not address the potential 



economic impacts of partial closure of NGS on the Hopi Tribe, 



the commenter contended that the Agency has not complied with 



the RHR and BART Guidelines. The Hopi Tribe noted that in the 



event capacity is reduced at NGS under the Supplemental 



Proposal, the amount of coal and water purchases from the Tribe 



would decrease leading to a decrease in income to the tribe from 



the sale of these. The commenter also stated that the 



Supplemental Proposal is not as effective in improving air 



quality and visibility for the Hopi Reservation. Extending the 



 



140 EPA expects that if the Navajo Nation elects to operate NGS after the 
owners have ceased conventional coal-fired generation, this would likely 
involve substantial modifications to NGS and NGS would be subject to all 
applicable regulatory and permitting requirements in existence at that time. 
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timeframe during which NGS can continue to operate without SCR 



or an equivalent technology would cause a continued air quality 



burden on the Hopi Tribe. 



Response: 



 EPA recognizes that the TWG Alternative, which includes 



closure of one unit at NGS or equivalent curtailment of 



operation, may change the royalties and other payments related 



to coal and water that are paid to the Hopi Tribe. Although EPA 



evaluated cost-effectiveness and affordability of the options in 



our analysis of BART controls, we disagree that we must also 



conduct an economic impact analysis for alternatives to BART. 



The BART Guidelines provide little guidance on the evaluation of 



alternatives to BART and the RHR does not require an analysis of 



economic impacts of BART Alternatives. EPA’s evaluation of 



potential impacts to tribes in our analysis of BART controls was 



used to inform our government-to-government consultation with 



tribes and is consistent with BART. In addition, we have held 



numerous government-to-government consultation meetings with 



tribes to discuss NGS during this rulemaking. EPA continues to 



recognize the issues and concerns of tribes located in Arizona 



regarding NGS and is committed to continuing to work with our 



federal partners and the tribes through the Joint Federal Agency 



Work Group on NGS to help address these issues. 
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 The Hopi Tribe also expressed concern that the TWG 



Alternative is less effective than BART at improving air quality 



and visibility on the Hopi Reservation. EPA notes that the 



purpose of the RHR is to reduce visibility impairment at Class I 



areas; however, EPA disagrees that the TWG Alternative is less 



effective than BART. Although the timeframe for implementation 



of the TWG Alternative (new reductions in 2019 and 2030) is 



longer than the timeframe for BART (in 2019), we note that BART 



would only reduce emissions of NOX, whereas the TWG Alternative, 



in 2019, would also reduce emissions of SO2, PM, CO2, and 



hazardous air pollutants as a result of the closure of one unit 



(or equivalent curtailment). 



Comment: Support for some changes EPA made to the TWG Agreement 



in the Supplemental Proposal 



 The TWG noted that there were several differences between 



Appendix B to the TWG Agreement and EPA’s Supplemental Proposal 



of the TWG Alternative. The commenters expressed support for 



some of the differences, and expressed concern with others. One 



commenter agreed with the methodology that EPA used to calculate 



the 2009-2044 NOX Cap of 494,899 tons. 



 The commenter supported the additional requirement to 



report annual heat input, although this information is already 



reported through the Acid Rain Program. However, the commenters 



requested that additional time be provided to ensure that the 
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data submitted in the annual report are consistent with the data 



that the NGS operator submits to the Clean Air Markets Database 



(CAMD), in the annual emission inventory, and in the greenhouse 



gas (GHG) report required by 40 CFR part 98, which are not due 



until March 31st. 



Response: 



 EPA recognizes that the TWG supports some of the changes 



EPA made to Appendix B to the TWG Agreement, including EPA’s 



revisions to the 2009-2044 NOX Cap and the requirement to report 



annual heat input. EPA agrees that it is reasonable to require 



the timeframe for the reporting requirements under BART to 



generally be more consistent with other reporting requirements. 



Therefore, EPA is revising the regulatory language accordingly. 



Comment: Suggested addition to §§49.5513(j)(4)(iv)(A) and (B) 



 The TWG requested that EPA clarify the scope and content of 



the title V permit revision that is necessary to incorporate 



elements of the BART alternative by adding the language from 



Appendix B of the TWG Agreement to the requirements of the TWG 



Alternative. 



Response: 



EPA did not include the language from the TWG Agreement 



related to the title V (part 71) operating permit in the 



regulatory language in our Supplemental Proposal because the 



title V (part 71) regulations require that the operating permits 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 147 of 218 



 



include all applicable requirements, which for NGS would include 



the permit limits that exist in its PSD permit (i.e., the limit 



of 0.24 lb/MMBtu when operating with LNB/SOFA) as well as the 



final requirements in this FIP (e.g., the limit of 0.07 lb/MMBtu 



on two units in 2030). Therefore, a specific requirement in the 



FIP that directs the operating permit to incorporate applicable 



requirements is not necessary. Although EPA considers it 



unnecessary, EPA will amend §49.5513(j)(4)(iii) as suggested by 



the commenter.  



We further note that in the proposed regulatory language in 



our Supplemental Proposal, EPA inadvertently did not specify an 



averaging period for the emission limits under the TWG 



Alternative Operating Scenarios (§49.5513(j)(3)). Therefore, EPA 



is adding to the regulatory language that emission limits apply 



over a rolling average of 30 boiler operating days, to 40 CFR 



§49.5513(j)(3), (j)(3)(i)(A)(2), (j)(3)(i)(B)(3), and 



(j)(3)(i)(C)(2). 



Comment: Another suggested addition to §§49.5513(j)(4)(iv)(A) 



and (B) 



 The TWG stated that the Supplemental Proposal specified a 



short‐term NOX limit of 0.07 lb/MMBtu for TWG Alternative A, but 



not for Alternative B as was included in the TWG Agreement. 



Response: 
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EPA agrees that if the owners of NGS elect to install SCR 



in order to comply with the applicable NOX Caps under TWG 



Alternative B, then it is useful to specify the emission limit 



that would apply. Although the limit of 0.07 lb/MMBtu (on a 



rolling average basis of 30 boiler operating days) would apply 



under TWG Alternatives A1, A2, A3, or B, EPA notes that the 



operator of NGS may need to operate SCR at an emission rate that 



is lower than 0.07 lb/MMBtu depending on their compliance with 



the NOX Cap, but the addition of this provision would prohibit 



emissions of NOX, when operating with SCR, to exceed 0.07 



lb/MMBtu (on a rolling average basis of 30 boiler operating 



days). EPA will amend the regulatory text accordingly. 



Comment: Omitted ownership outcome 



 The TWG stated that the EPA described the NGS ownership 



outcomes in a manner that is different from the scenarios 



outlined in the TWG Agreement. The commenter indicated that the 



ownership outcomes appear to be consistent, except that one 



potential outcome was omitted – the scenario in which one or 



more of the existing NGS Participants (LADWP or NV Energy) 



remain in NGS, which would trigger Alternative B. 



Response: 



 EPA agrees that we inadvertently omitted from 



§49.5513(j)(3)(ii)(D) the potential scenario where one or both 



of the Departing Participants (i.e., LADWP or NV Energy) do not 
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exit NGS as expected. EPA is updating the language to 



incorporate the omitted ownership possibility. 



Comment: Describe details of TWG Agreement more fully in the 



preamble to the Final Rule 



The TWG expressed concern that EPA only briefly described 



the elements of the TWG Agreement in the Supplemental Proposal. 



One member of the TWG asserted that the limited discussion does 



not accurately present the provisions of the Agreement as it 



relates to clean energy economic development for affected 



Tribes, the rigorous development and consideration of clean 



energy alternatives to NGS, mitigation of CO2 emissions, and 



Local Benefit Fund to address concerns of the public in the 



vicinity of NGS and the Kayenta-Black Mesa Mine Complex. Should 



EPA proceed with this alternative in the Final Rule, the 



commenter requested that the Agency fully describe the key 



elements in the preamble to the Final Rule. 



Response: 



EPA acknowledges that the TWG Agreement contains additional 



provisions that will be beneficial to the tribes in the area and 



to the environment. However, EPA does not consider it 



appropriate to provide a detailed discussion of these additional 



provisions of the TWG Agreement in our Final Rule. EPA was not a 



signatory to the TWG Agreement and did not participate in the 



TWG Stakeholder group. The TWG Agreement speaks for itself and 
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the participants and signatories are the appropriate entities to 



interpret the provisions of the TWG Agreement. EPA is finding 



that it is necessary or appropriate to regulate NOX emissions 



from NGS to reduce visibility impairment at the GCNP and 10 



other Class I areas. The other measures described by the 



commenter are outside the scope of our authority for this 



action. Therefore, EPA is declining to provide any further 



discussion of the provisions in the TWG Agreement that go beyond 



addressing regional haze concerns associated with NOx emissions 



from NGS. 



The comment also requests EPA to add certain language 



to the Final Rule. Specifically, the comment asks EPA to 



add: “Nothing in this final rule shall preclude the NGS 



Participants from seeking to obtain greenhouse gas emission 



reduction credits, or similar commodities associated with 



activities committed to in the TWG Agreement, under any 



Federal or State law or policy to the extent permitted 



under such applicable law or policy.” 



EPA is also declining to add the requested language to 



our Final Rule. EPA is not exercising any authority in this 



action other than implementing the BART provisions in CAA 



section 169A and the RHR, through our discretion in the 



TAR. It would be inappropriate in this action to take any 
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position on the future use or regulation of GHG emission 



reductions or “similar commodities.” 



Comment: TWG Alternative meets Reasonable Progress requirements 



 One member of the TWG stated that the TWG Alternative was 



intended to meet not only BART requirements, but also reasonable 



progress requirements applicable to NGS through 2044. The 



commenter requested that EPA acknowledge, in the preamble to the 



Final Rule, that the TWG Alternative satisfies both the BART and 



reasonable progress requirements of the CAA through 2044. 



Response: 



Today’s final rule addresses the NOX BART requirements of 



the RHR for NGS. We have not considered whether the TWG 



Alternative meets the reasonable progress requirements for NGS. 



We note that EPA has not made any finding pursuant to 40 CFR 



49.11(a) that it is necessary or appropriate at this time to 



promulgate a FIP to meet the reasonable progress or other 



requirements under the RHR. The requirement for states to 



develop reasonable progress goals and long-term strategies to 



achieve those goals is set out in CAA section 169A and 40 CFR 



51.308(d). There is no requirement that EPA address these 



requirements for sources on the Navajo Nation unless EPA makes a 



determination that it is necessary or appropriate for EPA to do 



so. 



Comment: Delete requirement to keep records of maintenance 
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 One member of the TWG requested that EPA delete the 



requirement that the NGS operator keep records of all major 



maintenance activities that occur at NGS. According to the 



commenter, the existing title V permit, which requires that the 



operator maintain and operate emission control equipment in a 



manner that is consistent with good engineering practices to 



keep emissions at or below applicable emissions limitations, 



provides sufficient assurance that emission control equipment 



will be operated and maintained in accordance with best 



practices. 



Response: 



 EPA is deleting the requirement proposed under 



§49.5513(j)(7)(vi) to require the operator of NGS to keep 



records of all major maintenance activities at NGS because 



records of major maintenance activities are not needed for 



demonstrating compliance with the 2009-2044 or 2009-2029 NOX Caps 



or other provisions of the TWG Alternative. 
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Comment: Require recordkeeping for the life of the plant 



One commenter indicated that the requirement to maintain 



records for 5 years is insufficient and inappropriate for the 



compliance schedule associated with NGS and recommended that 



records be maintained from 2009 through the remaining operating 



life of the plant.  



Response:  



 EPA agrees that because the operator of NGS must ensure 



compliance with the 2009-2044 NOX Cap, the operator of NGS should 



also maintain records for the life of the facility to 



demonstrate compliance with the TWG Alternative. In the 



regulatory language in our Final Rule, EPA is amending 



§49.5513(j)(7) to require the owner or operator of each unit to 



maintain records, as required under §49.5513(j)(7)(i) to (vi), 



until the earlier of December 22, 2044 or the date that the 



owner/operator ceases conventional coal-fired operation at NGS. 



Comment: Concern that affected parties were excluded from TWG 



 Numerous commenters expressed frustration that all affected 



parties were not included in the development of the TWG 



Alternative. The Hopi Tribe noted that they have a Generating 



Performance Agreement with SRP that should have mandated their 



involvement. The White Mountain Apache Tribe also noted that it 



was not party to the TWG Agreement. Another commenter noted that 



Executive Order (EO) 13175 requires that all tribal nations be 
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consulted on these types of regulations, and asserted that EPA 



and DOI violated this EO. Another commenter argued that the TWG 



did not include grassroots organizations and discouraged their 



participation in TWG public forums. 



 One commenter stated that the EPA did not give the public 



enough time to comment on the TWG Alternative before proposing 



approval of it and, on that basis, demanded that the EPA 



withdraw its proposed approval. The commenter added that the TWG 



Agreement assumes that the Hopi will support the Kayenta Mine 



Lease extension when it expires in 2025, but the Hopi have yet 



to discuss the extension with the 12 Hopi independent villages, 



which is a requirement in the Hopi Constitution. Furthermore, 



the commenter noted that the TWG Agreement ignores the 



requirement of completing an EIS and ROD before the NGS site 



lease with the Navajo Nation expires in 2019. The commenter 



argued that DOI’s signing of the TWG Agreement, without the 



fulfillment of these requirements, violates NEPA. The commenter 



added that in 1989, the Hopi Tribe rejected the Draft Kayenta 



Mine-Black Mesa Mine EIS in its entirety, and implied that the 



decision to accept the TWG proposal could compromise EPA’s final 



decision. 



Response: 



 EPA recognizes that there are affected tribes and other 



stakeholders that were not invited to participate in the 
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Technical Work Group. EPA was not involved in the formation of 



the TWG and not involved in any meetings or discussions of the 



TWG.141 As discussed in section 10.0 of the Response to Comments 



document, consistent with Executive Order 13175: Consultation 



and Coordination with Indian Tribal Governments, EPA consulted 



with tribes early and regularly during the development of this 



rulemaking for NGS. We note that the Regional Administrator for 



Region 9 spoke with Chairman of the Hopi Tribe, LeRoy 



Shingoitewa, on September 13, 2013 about the TWG Alternative and 



notified elected leaders or legal counsel for five tribes when 



EPA signed the Supplemental Proposal. EPA also held individual 



and joint consultation meetings with tribal leaders in Phoenix, 



Arizona on December 9 and 10, 2013. 



EPA disagrees that we did not provide the public enough 



time to review the TWG Alternative. EPA posted the TWG 



Alternative to the public docket on July 26, 2013, the same day 



it was submitted to EPA.142 EPA reviewed the TWG Alternative and 



on September 25, 2013, signed a Supplemental Proposal that put 



forth the TWG Alternative as an additional better than BART 



alternative for public comment. On October 22, 2013, the 



 



141 At the request of the TWG, at their kick-off meeting, EPA presented a 
summary of our Proposed Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was generally the same presentation 
EPA provided to other stakeholders. See document 0033 in the docket for the 
rule. 
142 See document number 0122 in the docket for this rule. 
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Supplemental Proposal was published in the Federal Register.143 



The public had nearly six months to review the TWG Agreement and 



Alternative as submitted to EPA and approximately three months 



to review and comment on EPA’s Supplemental Proposal. EPA also 



notes that EPA’s rulemaking is not subject to NEPA. 



Comment: EPA’s relationship to the TWG is confusing 



 The White Mountain Apache Tribe stated that although EPA 



stated it was not involved in the Technical Work Group, EPA was 



a signatory of the “Joint Federal Agency Statement Regarding 



Navajo Generating Station,” the scope of which includes numerous 



elements that reference EPA’s commitments, along with the 



Departments of the Interior and Energy, in relation to NGS. The 



commenter suggests that EPA was involved in a legal 



triangulation with the TWG signatories and that such action is 



an extra-jurisdictional exercise by EPA, to which the Tribe does 



not consent. The commenter concludes that the Tribe cannot 



consider the TWG Alternative unless its published form is 



changed by EPA to fully disentangle the proposal from the 



signatory group and all non-BART Agreement terms, and additional 



public comment is thereafter allowed. 



Response: 



 



143 See document number 0182 and 0186 in the docket for this rule. 
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We disagree that the Joint Federal Agency Statement 



Regarding Navajo Generating Station indicates that EPA was 



involved in the TWG. The Joint Federal Agency Statement was 



signed by the Administrator of EPA and the Secretaries of the 



Interior and Energy on January 4, 2013. Among other things, that 



document acknowledged that each of the three federal agencies 



has an interest in the operation of NGS and set forth the goals 



of the agencies with respect to NGS and energy production in the 



region served by NGS. 



Although EPA clearly has an interest in reducing the 



visibility impacts of NGS, EPA was not part of the TWG. EPA did 



not participate in any of the substantive discussions and 



negotiations of the TWG. Two representatives of EPA attended the 



beginning of the first meeting of the TWG but only to present a 



summary of EPA’s February 5, 2013 Proposed Rule.144 After the 



initial meeting, EPA was not involved with the TWG until the TWG 



Agreement was completed. As such, EPA disagrees with the 



commenter that EPA is “entangled” with the TWG. 



The TWG was not primarily composed of federal agencies. The 



TWG had two Tribes (Gila River Indian Community and the Navajo 



 



144 At the request of the TWG, at their kick-off meeting, EPA presented a 
summary of our Proposed Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was generally the same presentation 
EPA provided to other stakeholders. See document 0033 in the docket for the 
rule. 
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Nation), two environmental organizations (Environmental Defense 



Fund and Western Resource Advocates), two Arizona utilities 



(CAWCD and SRP) and DOI. Appendix B of the TWG Agreement 



contains provisions relating to BART but there were several 



other provisions of the TWG Agreement that are beyond the scope 



of BART and are not part of EPA’s rulemaking in this action.For 



all the above reasons, EPA does not agree with the assumption 



underlying the comment that the White Mountain Apache Tribe 



“cannot consider the TWG Alternative unless its published form 



is changed by EPA to fully disentangle the proposal from the 



signatory group and all non-BART Agreement terms.” EPA does not 



agree that any further public comment is warranted. 



K. Other BART Alternatives 



Comment: Suggested BART Alternative to require earlier emission 



reductions 



 Despite its objections to the proposed BART alternatives, 



an environmental organization representing several environmental 



and Navajo non-governmental groups suggested an alternative that 



includes (1) an enforceable requirement that one NGS unit shut 



down by 2020 and (2) an enforceable requirement that the 



remaining two units install SCR and meet a NOx emission limit of 



0.065 lb/MMBtu by the beginning of 2020. The commenter 



recognized that other alternatives may exist, but asserted that 



for any alternative to comply with the minimum legal 
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requirements, it must produce better visibility outcomes in 



Class I areas than BART and demonstrate that it does so through 



the use of visibility modeling. 



Response: 



Neither the BART requirements nor the provisions in the RHR 



governing alternatives to BART requires that BART sources cease 



operation. As such, EPA does not consider it appropriate for the 



Agency to require the shutdown of one unit of NGS by 2020 absent 



the consent of the owners. Regardless of whether the suggested 



alternative would provide for earlier and greater visibility 



improvement, it is not an option at this time. As explained in 



this rulemaking, the TWG Alternative does comply with the legal 



requirements for BART alternatives. 



Comment: Suggested BART Alternative from CAP NIA Users: New 



controls should not be required until after 2030 



 One commenter presented a table purporting to show EPA’s 



calculations of the NOX caps that would apply for a range of 



potential BART emission limits: 0.055, 0.06, 0.07, and 0.15 



lb/MMBtu. According to the commenter, the NOX cap that would 



apply under limits of 0.06 and 0.07 lb/MMBtu would exceed the 



proposed 2009-2044 NOX CAP by 2.5 and 7.5 percent, respectively. 



The commenter asserted that these differences would have 



imperceptible impacts on visibility and that, therefore, the use 



of the NOX cap based on a limit of 0.055 lb/MMBtu unduly 
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constrained TWG Alternative A and resulted in an unwarranted 



requirement to install SCR on two NGS units by 2030, which would 



impose inequitable compliance costs on agricultural water users. 



The commenter stated that a NOX cap based on a BART limit of 0.06 



or 0.07 lb/MMBtu would be very similar to the proposed 2009-2044 



NOX Cap, but would provide enough of an incremental increase to 



add 3 years of additional compliance flexibility for the 



installation of SCR on two units. 



 The same commenter also stated that based on the 2009-2044 



NOX Cap as proposed in the Supplemental Proposal, TWG Alternative 



A contains unused “headroom” that renders the operation of SCR 



by 2030 unnecessary. According to the commenter, TWG Alternative 



A has the effect of forcing NOX emissions to a level that is at 



least 33,000 tons below the NOX cap, which the commenter believes 



makes the requirement to install and operate SCR by 2030 



artificially stringent and unnecessary, and therefore arbitrary 



and capricious. The commenter indicated that the headroom under 



TWG Alternative A1 would yield more than 6 years of additional 



compliance flexibility for the operation of SCR, and TWG 



Alternatives A2 and A3 would yield more than 3 years. The 



commenter concluded that EPA should revise the TWG Alternatives 



to provide the maximum amount of compliance flexibility for 



installation of SCR on NGS so as to not unnecessarily impose 



costs on NIA water users. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 161 of 218 



 



Response: 



 EPA disagrees with the assertion that new controls should 



not be required until after 2030. As stated previously, the TWG 



Agreement was a negotiated agreement, submitted to EPA, 



representing diverse interests. EPA evaluated the TWG 



Alternative to determine whether it was consistent with our 



framework for better than BART alternatives. Thus, although a 



few commenters may believe that the timeframes for compliance in 



the TWG Alternative are too stringent, the TWG Alternative is 



consistent with our proposed framework and it is consistent with 



the level of control in Appendix B to the TWG Agreement, which 



the operator and owners of NGS, as well as CAP, two tribes and 



two environmental organizations, have determined is acceptable. 



 As stated elsewhere in the RTC, we disagree with the 



assertion that BART for NGS is an emission limit associated with 



SNCR (0.15 lb/MMBtu) or a less stringent limit associated with 



SCR (0.06 or 0.07 lb/MMBtu). Therefore, the additional time for 



compliance suggested by the commenters using higher BART 



Benchmarks or NOX Caps is not appropriate. The commenters further 



assert that NGS could comply with a limit of 0.07 lb/MMBtu in 



2032 and 2033 and still maintain total emissions below the 2009-



2044 NOX Cap. EPA disagrees with commenters that the “unused 



headroom” warrants additional time to comply with the limit of 



0.07 lb/MMBtu. The emission estimates that EPA presented in our 
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Supplemental Proposal for the TWG Alternative involved 



projecting future emissions to 2044 based on average heat input 



at NGS over 2001-2008. Heat input in the future is expected to 



be variable and could possibly remain higher than average over 



an extended period of time, significantly affecting the total 



flexibility or compliance margin. EPA’s analysis was provided 



simply to assess whether operation consistent with the 



requirements under each TWG Alternative (A1-A3) could reasonably 



be determined to maintain emissions below the 2009-2044 NOX Cap 



and were not intended to represent actual year-by-year emissions 



in the future. Thus, the “unused headroom” is theoretical and 



could be smaller or larger than cited by the commenters. 



L. Other Comments 



Comment: Disproportionate impacts to tribes 



The Tonto Apache Tribe and the San Carlos Apache Tribe 



commented that both the original BART proposal and the proposed 



TWG Alternative are contrary to the obligations of the United 



States and its trust responsibilities to Indian Tribes under 



CAP. The commenters stated that both regulatory programs would 



have disproportionate impacts on tribes with CAP contracts. The 



commenters noted that environmental quality is of utmost 



importance to the tribes, but that clean air is the 



responsibility of all citizens. Therefore, the commenters assert 



that because the United States owns 24.3 percent of NGS, the 
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costs of compliance for that 24.3 percent share should be shared 



among all American people, who will benefit from cleaner air. 



The commenters urged EPA to develop an alternative regulation 



that does not place additional burden on Indian Tribes. 



Response:  



 EPA agrees that our proposed BART determination and the TWG 



Alternative will impact tribes with CAP water contracts. We note 



that the Joint Federal Agency Statement on NGS reflects the U.S. 



Government’s recognition of its responsibilities related to NGS 



and trust responsibility to Indian tribes affected by NGS. 



Although EPA is finalizing a BART Benchmark for NGS, the 



regulatory requirements of this Final Rule will include only the 



requirements and compliance timeframes for the TWG Alternative 



as proposed in our Supplemental Proposal. Under the TWG 



Alternative, emission reductions at NGS would be achieved in 



phases, including closure of one unit or the equivalent in 2019, 



and compliance with an emission limit achievable with SCR in 



2030. We note that the closure of one unit was possible because 



of the planned divestment of LADWP and NV Energy from NGS by 



2019. Because LADWP and NV Energy are unrelated to CAP, EPA does 



not expect substantial compliance costs to be borne by 



Reclamation (and thus, tribes or other CAP water users) due to 



the first phase of emission reductions at NGS in 2019. EPA 



further notes that the 2030 compliance date for meeting an 
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emission limit achievable with SCR on two units at NGS is 



approximately 16 years from the present day. As stated elsewhere 



in the RTC, the requirements under BART and the TWG Alternative 



include emission limits, rather than technology requirements. 



Thus, 16 years from now, although SCR will be capable of meeting 



the emission limit, other technologies or options may become 



available for the operator of NGS to more cost-effectively meet 



the NOX emission limit of 0.07 lb/MMBtu. 



EPA recognized the potential impacts to tribes of our 



proposed BART determination and sought ways to provide 



flexibility and a framework for affected stakeholders to develop 



alternative approaches to BART. EPA has determined that the TWG 



Alternative achieves greater emission reductions than would 



otherwise be achieved under our BART determination, while 



providing additional time for compliance. This additional time 



allows the DOI, DOE, and EPA time to work with tribal 



stakeholders to identify and implement strategies for achieving 



the goals outlined in the Joint Federal Agency Statement on NGS. 



Comment: EPA lacks authority to regulate NGS 



 Several commenters indicated that EPA overstepped its 



authority and stated that EPA’s proposal hinders the state’s 



ability to deal with environmental issues on a local level. One 



commenter stated that EPA’s regulations are an attack on free 



enterprise, and believes that the agenda of the current 
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administration is to ban all coal-fired power plants regardless 



of the economic effect. 



Response: 



EPA disagrees that it has overstepped its regulatory 



authority and disagrees that any State has authority to regulate 



air pollution from sources located on the Navajo reservation. 



EPA’s authority to regulate NGS is established in sections 



301(a) and 301(d)(4) of the CAA and the TAR. Section 301(d)(4) 



authorizes EPA to directly administer provisions of the CAA in 



Indian country under certain circumstances. The State of Arizona 



lacks authority to regulate air pollution sources located on the 



Navajo reservation. 



EPA disagrees that the regulations promulgated in this 



action, which are requirements consistent with the TWG 



Agreement, constitutes an attack on free enterprise. EPA 



developed the framework used by the TWG specifically to allow 



stakeholders, including the business enterprises most directly 



affected, to formulate an alternative that they believed would 



better serve their interests in continued operation, employment, 



and environmental quality. The TWG Alternative was submitted to 



EPA by a stakeholder group that had determined it was a more 



cost-effective approach to continuing to operate NGS than a 



prior proposal by EPA. EPA considered the direct costs of 



compliance in our five-factor BART analysis, and although not 
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specifically required in the BART Guidelines, EPA also 



considered numerous indirect impacts and costs in our analysis 



of Factor 2. The comment provides no information other than 



conclusory statements that EPA failed to adequately consider the 



cost of compliance.  Far from banning coal burning, this rule 



allows continued operation of NGS as a conventional coal-fired 



power plant until 2044, when its lease with the Navajo Nation 



expires. 



Comment: Lack of Consultation with Tribes 



The Navajo Nation commented that EPA should improve 



communication at the start of any rulemakings to ensure that the 



Navajo Nation can provide meaningful information. The commenter 



said that even when the Agency develops supporting rule 



information like the RIA the Navajo Nation would like to be 



involved as it could impact the Nation. The commenter pointed 



out that EPA has known for decades that the Navajo Nation would 



be impacted by regulation of NGS and FCPP. The commenter quoted 



excerpts from Executive Order 13175 - Consultation and 



Coordination with Indian Tribal Governments and said that the 



standard for determining if a regulation has tribal implication 



is not whether it “impose[s] substantial direct compliance costs 



on tribal governments,” but rather a regulation has “substantial 



direct effects on one or more Indian tribes.” 
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The Navajo Nation stated that it was not consulted during 



the development of the ANPR and indicated that in August of 



2009, one day prior to the ANPR for NGS and FCPP, EPA made a 



courtesy call to the President of the Navajo Nation. The Navajo 



Nation believes that if early and meaningful consultation with 



the Nation had occurred this could have led to an adequate 



analysis of BART controls and careful examination of non-air 



quality impacts. 



The Gila River Indian Community expressed similar concerns 



regarding the lack of consultation. During a consultation on 



August 7, 2012, the commenter stated that it was their 



understanding that EPA would describe to the Community the 



proposed regulation prior to the rulemaking being issued. 



Instead, the commenter said, EPA called the night before issuing 



the rule, which the commenter said was inadequate and 



inconsistent with the expectations regarding consultation. The 



commenter also understood that the rule was to be proposed in 



September 2012 but it was not proposed until January 2013 and in 



the meantime several stakeholders provided additional input to 



the Agency. However, the Community was not consulted during this 



time. In addition, the Community expects an explanation of the 



final rule after it is issued by EPA. 



 The Hopi Tribe also commented on the lack of consultation 



and involvement of tribes in developing the regulation. The 
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commenter submitted multiple letters to EPA indicating its 



concern about not being involved in the development of the rule 



or consulted but without providing pertinent information. In one 



of the letters, the commenter said that the government 



acknowledged the Hopi Tribe as a stakeholder and the intention 



to work with the Tribe; however, contrary to statements in the 



Joint Federal Agency Statement on NGS to work with tribes, the 



Hopi Tribe was not included in the TWG. 



 The Hopi Tribe specifically indicated that it was denied 



information regarding the TWG Alternative and the development of 



the alternative, something the commenter pointed out is 



essential in order to provide relevant and useful comments to 



EPA. The commenter said that it has submitted two Freedom of 



Information Act (FOIA) requests to DOI, which included 



documentation related to NGS and information documenting DOI’s 



representation of the Hopi Tribe during the negotiation of the 



TWG Alternative. The commenter said that until it has the 



information requested via FOIA, it is not able to provide 



written comments on the TWG Alternative. 



The Hopi Tribe asserted that it is has been treated 



differently than other tribal stakeholders in the TWG Agreement. 



For example, the TWG Agreement states that SRP will advocate to 



EPA the Navajo Nation’s treatment as state (TAS) status. The 



Hopi Tribe indicated that the TWG Alternative protects the 
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economic interests of the Navajo Nation and the Gila Indian 



Community but compromises the coal revenues of the Hopi Tribe 



and contains no mitigation measures for the significant and 



adverse economic impact. The Hopi Tribe indicated that it will 



be disproportionately and adversely affected by the reduced 



capacity at NGS. 



The Kaibab Band of Paiute Indians expressed similar 



concerns regarding the lack of involvement of Indian Tribes and 



demanded that EPA consider the requests of the Kaibab Paiute. 



The commenter referred to the TWG Agreement and requested that 



the Kaibab Paiute Indian Reservation receive $2.5 million of the 



$5 million Local Benefit Fund designated for community projects 



within 100 miles of NGS (the reservation is 60 miles from NGS). 



Also, the commenter said that the TWG Agreement promotes the 



development of clean energy, and based on that provision of the 



agreement, the commenter requested a 250 MW solar farm. 



The Tohono O’odham Nation objected that a number of Indian 



nations that would be substantially affected by the rule were 



excluded from the TWG. The commenter noted that it is 



particularly concerned with maintaining CAP water delivery under 



whatever rule is finalized by EPA. 



Response: 



EPA understands that NGS is important to numerous tribes 



located in Arizona and we take seriously our trust 
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responsibility to Indian tribes affected by NGS. As a result, we 



have attempted to ensure that these tribes were consulted 



throughout the rulemaking process. We respectfully disagree that 



there was a lack of consultation with tribes. 



EPA agrees with the Navajo Nation that Executive Order 



13175 defines “policies that have tribal implications” to refer 



to regulations or other actions that have substantial direct 



effects on one or more Indian tribes.145 In our discussion of EO 



13175, we included consideration of substantial direct 



compliance costs to tribal governments, as well as the broader 



consideration of substantial direct effects on one or more 



Indian tribes. We conclude that our proposed action on NGS will 



have tribal implications and may have substantial indirect 



effects on tribes, but will not impose substantial direct 



compliance costs on Indian tribal governments. We also conclude 



that this rule is appropriate under the CAA because NGS is a 



facility that is subject to BART. 



 In our proposed rule, EPA provided a document that listed 



all written or telephone correspondence as well as consultation 



meetings between EPA and Tribes on NGS. Although the commenter 



suggests that EPA’s telephone call to the President of the 



 



145 http://www.gpo.gov/fdsys/pkg/WCPD-2000-11-13/pdf/WCPD-2000-11-13-Pg2806-
2.pdf 
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Navajo Nation one day prior to the signature of the ANPR in 



August 2009 was our first communication with the Nation on the 



subject, we note that the timeline includes a meeting between 



EPA and the Navajo Nation that occurred two months prior to the 



ANPR to discuss EPA’s plans to move forward on an ANPR related 



to our ongoing BART analyses for FCPP and NGS.146 EPA further 



notes that the ANPR was not a proposed rule. The ANPR was an 



Advanced Notice of Proposed Rulemaking where we provided the 



public advance notice of our intention to develop rulemakings 



for FCPP and NGS. EPA included some initial analysis of two of 



the BART factors and stated that the “specific purpose of this 



ANPR is for EPA to collect additional information.”147 Subsequent 



to the publication of the ANPR in the Federal Register on August 



28, 2009, and prior to our proposed rule on NGS, EPA held four 



consultation meetings with tribes in 2009, eight consultation 



meetings with tribes in 2010, eight consultation meetings in 



2011, and ten consultation meetings with tribes in 2012.148 Of 



 



146 See listed item indicating consultation meeting on June 10, 2009 between 
Laura Yoshii, Acting Regional Administrator of EPA Region 9, and President 
Joe Shirley, Jr., of the Navajo Nation, to discuss moving forward on the ANPR 
for Four Corners Power Plant and NGS. See document titled “2013_0109 Timeline 
of all tribal consultations on NGS.docx” in document number 0005 in the 
docket for this rule. 
147 See 74 FR 44313 at 44314 (August 28, 2009). 
148 See document titled “2013_0109 Timeline of all tribal consultation on 
NGS.pdf” in document number 0005 in the docket for the rule at and document 
titled “Updated Timeline of all Tribal Consultation on NGS_for Final 
Rule.pdf” in the docket for the rule. 
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these meetings, at least eight were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.149 



The Navajo Nation, the Hopi Tribe, the Gila River Indian 



Community, the Tohono O’odham Nation, the Ak-Chin Indian 



Community, the Pascua Yaqui Tribe, the Fort McDowell Yavapai 



Nation, and the Yavapai-Apache Nation, and the Inter Tribal 



Council of Arizona submitted comments to EPA on the ANPR. EPA 



summarized and provided responses to comments received from 



tribal governments in the TSD for our proposed rule on NGS.150 



The primary concerns expressed by the tribal governments related 



to the economic importance of NGS and the relationship of NGS 



with CAP and Indian Water Settlement Agreements. The Navajo 



Nation also commented on specific aspects of the five-factor 



analysis for BART, and the Hopi Tribe submitted an economic 



study it had commissioned that expresses concern that regulatory 



actions would force NGS to close. In our proposed rule and in 



our development of our proposed framework for BART Alternatives, 



including the credit for early installation of LNB/SOFA, EPA 



recognized the importance of NGS to tribes in Arizona, both in 



 



149 Id., and see, e.g., document 0008 in the docket for the rule 
150 See page 25 and 26 of the TSD to the Proposed Rule, document 0014 in the 
docket for this rule. 
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contributing to the economies of the Navajo Nation and Hopi 



Tribe, and in serving as a source of electrical power for CAP 



and a source of revenue to the Lower Colorado River Basin 



Development Fund, as related to water settlement agreements with 



numerous tribes in Arizona. Based on this recognition, EPA put 



forth additional options for greater flexibility in the 



compliance timeframe and invited stakeholders to develop and 



submit additional BART Alternatives to EPA for consideration. 



Following the publication of our proposed rule on February 



5, 2013, EPA engaged in 17 consultation meetings with tribes 



prior to the January 2014 close of the public comment period.151 



Of these meetings, at least two were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.152 EPA received comment letters on 



our proposal and Supplemental Proposal from the Navajo Nation, 



the Gila River Indian Community, the Tohono O’odham Nation, the 



Ak-Chin Indian Community, the Tonto Apache Tribe, the San Carlos 



Apache Tribe, and the Kaibab Band of Paiute Indians.153 At the 



request of two tribes for additional time beyond January 6, 2014 



 



151 See document titled “Updated Timeline of all Tribal Consultation on NGS_for 
Final Rule.pdf” in the docket for the rule. 
152 Id. 
153 See comment numbers 0340, 0317, 0387, 0402, 0419, and 0421 in the docket 
for the rule. 
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to submit comments, EPA agreed that we would consider comments 



from tribal governments submitted after the close of the comment 



period. The White Mountain Apache Tribe submitted comments on 



February 5, 2014.154 In addition, in response to their request to 



EPA for information related to NGS, we provided responsive 



documents to the Hopi Tribe on January 7, 2014.155 As shown in 



additional correspondence, the Hopi Tribe requested additional 



time to submit comments, and EPA again agreed to consider late 



comments from the Hopi Tribe.156 EPA did not receive any further 



comments from the Hopi Tribe. 



Several tribes also expressed concern that the Technical 



Work Group included only two tribes, the Navajo Nation and the 



Gila River Indian Community, and excluded numerous other tribes 



that also have a significant economic interest in NGS. EPA 



recognizes that many tribes were not included in the development 



of the TWG Agreement. EPA was not involved in the formation of 



the TWG or any of the negotiations between the members of the 



TWG in developing the TWG Agreement. In addition, our evaluation 



of the TWG Agreement was for the sole purpose of determining 



whether Appendix B to the TWG Agreement meets our framework for 



 



154 See comment number 0440 in the docket for the rule. 
155 See document titled “2014_0107 EPA Letter to Chairman Honanie with 
Enclosure 1.pdf” in the docket for this rule. 
156 See document titled “2014_0131 Letter from Chairman Honanie.pdf” and 
document titled “2014_0206 EPA Response to Chairman Honanie_Hopi Tribe.pdf” 
in the docket for this rule. 
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a “better than BART” Alternative. Therefore, although EPA agrees 



that many tribes have economic interest in NGS and CAP, EPA does 



not have any role in the distribution of funds described in the 



TWG Agreement. 



Based on numerous consultation meetings between high-level 



officials from EPA and elected tribal leaders, beginning in 2009 



and extending into 2013, and our development of flexible options 



for BART Alternatives in response to comments from tribes, EPA 



considers our consultation on NGS to be consistent with EO 13175 



and EPA’s policy to engage in early and meaningful consultation 



with tribes.157 EPA will provide notification of our Final Rule, 



in writing, to all tribal governments that submitted comments to 



EPA on our Proposed Rule or Supplemental Proposal and will 



provide our written responses to their specific comments. All 



written correspondence from tribal governments to EPA regarding 



NGS and our proposed BART determination is available in the 



docket for this rulemaking.158 



V. Summary of Final Action 



 On February 5, 2013, EPA issued a proposed BART analysis of 



NOX controls at NGS. Based on that analysis, EPA proposed a NOX 



 



157 The EPA policy on Consultation and Coordination with Indian Tribes is 
posted on the following website: 
http://www.epa.gov/tribal/consultation/consult-policy.htm 
158 See Appendix A (List of Written Comments) to the RTC and the docket for 
this rulemaking. 
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emission limit of 0.055 lb/MMBtu for all three units within five 



years of a Final Rule. Our proposed rule also set out a 



framework for evaluating BART alternatives at NGS. EPA proposed 



a “better than BART” alternative (Alternative 1), consistent 



with this proposed framework, requiring compliance with a NOX 



emission limit of 0.055 lb/MMBtu on one unit per year in 2021, 



2022, and 2023. EPA invited stakeholders to submit additional 



alternatives, consistent with our proposed framework for “better 



than BART” alternatives, to EPA for consideration. 



On July 26, 2013, a stakeholder group, known as the TWG, 



submitted an agreement among seven diverse entities (TWG 



Agreement) that included an additional BART alternative 



(Appendix B to the TWG Agreement). In general, this alternative 



includes closure of one unit at NGS, or curtailment of net 



generating capacity by an equivalent amount, in 2019 and 



compliance with an emission limit of 0.07 lb/MMBtu on two units 



at NGS in 2030. The TWG Agreement also included a provision 



requiring the owner/operator of NGS to cease conventional coal-



fired generation at NGS by the end of 2044. EPA independently 



evaluated Appendix B to the TWG Agreement to determine whether 



it complied with the framework we put forth in our Proposed 



Rule, as well as the statutory and regulatory requirements in 



the CAA and the RHR. 
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On October 22, 2013, EPA published a Supplemental Proposal. 



Our Supplemental Proposal contained a detailed evaluation of 



Appendix B to the TWG Agreement along with a discussion of our 



legal rationale for proposing to approve requirements consistent 



with the TWG Agreement as a “better than BART” alternative. Our 



Supplemental Proposal and this Final Rule refer to our 



regulations that are generally consistent with Appendix B to the 



TWG Agreement as the ”TWG Alternative”. The Supplemental 



Proposal (i.e. the TWG Alternative) included regulatory 



requirements to achieve substantial NOX reductions over time, as 



well as a cap in cumulative NOX emissions from NGS over 2009-2044 



(2009-2044 NOX Cap) to ensure that lifetime emissions from NGS 



under the TWG Alternative do not exceed lifetime emissions that 



would have otherwise occurred under our proposed BART 



determination for NGS (BART Benchmark). 



Based on our review of all comments we received on the 



Proposed Rule and Supplemental Proposal, EPA is taking action to 



finalize requirements consistent with the TWG Agreement, as a 



“better than BART” Alternative (TWG Alternative) put forth in 



our Supplemental Proposal. EPA is also taking final action to 



determine that a BART Benchmark, consistent with our proposed 



BART determination, is appropriate for establishing the 2009-



2044 NOX Cap under the TWG Alternative. EPA is not finalizing our 



proposed BART determination for NGS in the regulatory 
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requirements of this Final Rule, and EPA is not taking action to 



finalize Alternative 1, the “better than BART” Alternative we 



put forth in our Proposed Rule. 



This Final Action is expected to result in over an 80 



percent reduction in NOX emissions and to significantly reduce 



the impact of NGS on visibility at 11 mandatory Class I Federal 



areas. EPA’s action to finalize requirements consistent with the 



TWG Agreement as a “better than BART” alternative for NGS will 



ensure that lifetime NOX emissions from NGS do not exceed the 



BART Benchmark. 



VI. Administrative Requirements 



A. Executive Order 12866: Regulatory Planning and Review and 



Executive Order 13563: Improving Regulation and Regulatory 



Review 



This action will finalize a source-specific FIP for a 



single generating source. This type of action is exempt from 



review under Executive Orders 12866 (58 FR 51735, October 4, 



1993) and 13563 (76 FR 3821, January 21, 2011). 



B. Paperwork Reduction Act 



This action does not impose an information collection 



burden under the provisions of the Paperwork Reduction Act, 44 



U.S.C. 3501 et seq. Under the Paperwork Reduction Act, a 



“collection of information” is defined as a requirement for 



“answers to . . . identical reporting or recordkeeping 
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requirements imposed on ten or more persons . . . .” 44 U.S.C. 



3502(3)(A). Because the final FIP applies to a single facility, 



Navajo Generating Station, the Paperwork Reduction Act does not 



apply. See 5 CFR 1320(c). 



Burden means the total time, effort, or financial resources 



expended by persons to generate, maintain, retain, or disclose 



or provide information to or for a Federal agency. This includes 



the time needed to review instructions; develop, acquire, 



install, and utilize technology and systems for the purposes of 



collecting, validating, and verifying information, processing 



and maintaining information, and disclosing and providing 



information; adjust the existing ways to comply with any 



previously applicable instructions and requirements; train 



personnel to be able to respond to a collection of information; 



search data sources; complete and review the collection of 



information; and transmit or otherwise disclose the information. 



An agency may not conduct or sponsor, and a person is not 



required to respond to a collection of information unless it 



displays a currently valid OMB control number. The OMB control 



numbers for EPA's regulations in 40 CFR are listed in 40 CFR 



Part 9. 



C.  Regulatory Flexibility Act 



The Regulatory Flexibility Act (RFA) generally requires an 



agency to prepare a regulatory flexibility analysis of any rule 
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subject to notice and comment rulemaking requirements under the 



Administrative Procedure Act or any other statute unless the 



agency certifies that the rule will not have a significant 



economic impact on a substantial number of small entities. Small 



entities include small businesses, small organizations, and 



small governmental jurisdictions. 



For purposes of assessing the impacts of today's rule on 



small entities, small entity is defined as: (1) a small business 



as defined by the Small Business Administration’s (SBA) 



regulations at 13 CFR 121.201; (2) a small governmental 



jurisdiction that is a government of a city, county, town, 



school district or special district with a population of less 



than 50,000; and (3) a small organization that is any not-for-



profit enterprise which is independently owned and operated and 



is not dominant in its field. 



After considering the economic impacts of this action on 



small entities, I certify that this final action will not have a 



significant economic impact on a substantial number of small 



entities. The Navajo Generating Station is not a small entity 



and the FIP for Navajo Generating Station being finalized today 



does not impose any compliance requirements on small entities. 



See Mid-Tex Electric Cooperative, Inc. v. FERC, 773 F.2d 327 



(D.C. Cir. 1985). We recognize that several tribes located in 



Arizona have expressed concerns regarding potential indirect 
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effects of this Final Rule; however, these indirect effects are 



not direct compliance costs or requirements on small entities. 



D. Unfunded Mandates Reform Act (UMRA) 



This rule will impose an enforceable duty on the private 



sector owners of Navajo Generating Station. However, this rule 



does not contain a Federal mandate that may result in 



expenditures of $100 million (in 1996 dollars) or more for 



State, local, and tribal governments, in the aggregate, or the 



private sector in any one year. EPA’s estimate for the total 



annual cost to install and operate SCR on all three units at NGS 



if it had been required to comply with BART does not exceed $100 



million (in 1996 dollars) in any one year. Because we are 



finalizing requirements consistent with Appendix B to the TWG 



Agreement, which provides more flexibility than EPA’s proposed 



BART determination and would, at most, require installation and 



operation of SCR on two units, rather than three units at NGS, 



EPA expects the total annual cost of implementing the TWG 



Alternative to also not exceed $100 million (in 1996 dollars). 



Thus, this rule is not subject to the requirements of sections 



202 or 205 of UMRA. This action is also not subject to the 



requirements of section 203 of UMRA because it contains no 



regulatory requirements that might significantly or uniquely 



affect small governments. This rule will not impose direct 



compliance costs on the Navajo Nation, and will not preempt 
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Navajo law. This final action will reduce the emissions of NOX 



from a single source, the Navajo Generating Station. 



E. Executive Order 13132: Federalism 



This action does not have federalism implications. It will 



not have substantial direct effects on the States, on the 



relationship between the national government and the States, or 



in the distribution of power and responsibilities among the 



various levels of government, as specified in Executive Order 



13132. This final action requires emission reductions of NOx at a 



specific stationary source located in Indian country. Thus, 



Executive Order 13132 does not apply to this action. 



F. Executive Order 13175:  Consultation and Coordination With 



Indian Tribal Governments 



Subject to the Executive Order 13175 (65 FR 67249, November 



9, 2000) EPA may not issue a regulation that has tribal 



implications, that imposes substantial direct compliance costs, 



and that is not required by statute, unless the Federal 



government provides the funds necessary to pay the direct 



compliance costs incurred by tribal governments, or EPA consults 



with tribal officials early in the process of developing the 



proposed regulation and develops a tribal summary impact 



statement. EO 13175 defines “policies that have tribal 



implications” to refer to regulations or other actions that have 



substantial direct effects on one or more Indian tribes. 
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EPA has concluded that this Final Action will have tribal 



implications based on the direct relationship between NGS and 



the Navajo Nation. In addition, EPA anticipates that the 



following direct and indirect effects may result from the TWG 



Alternative and Reclamation’s ownership interest in NGS: 



decreased revenues to the Hopi Tribe and the Navajo Nation 



associated with the closure of one unit or curtailment of 



electricity generation in 2019; and increased water costs to 



tribes associated with the installation of controls to meet an 



emission limit of 0.07 lb/MMBtu in 2030. However, it will 



neither pre-empt Tribal law nor impose substantial direct 



compliance costs on tribal governments (no tribal government is 



an owner or participant in NGS and therefore no tribal 



government will be required to pay direct costs of compliance). 



We note that the Navajo Nation has the option to purchase up to 



a 170 MW share of NGS in 2019. EPA understands that the Navajo 



Nation has not yet made its decision and therefore, currently, 



no tribal government is a Participant in NGS. 



The owners of NGS, together with the Navajo Nation, the 



Gila River Indian Community, and several other stakeholders, 



submitted the TWG Agreement to EPA that would provide compliance 



flexibility to the owners and result in greater reasonable 



progress than BART toward the national visibility goal. This TWG 



Alternative involves closure or curtailment of production on one 
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unit of NGS and installation of add-on pollution controls to the 



remaining two units. EPA issued a Supplemental Proposal 



proposing to find that the TWG Alternative met the requirements 



of the CAA and RHR. Today, EPA is finalizing requirements 



consistent with the TWG Agreement. Because the TWG Alternative 



involves the closure or curtailment of production on one unit 



and an associated decline in the amount of coal mined and 



combusted, to the extent that taxes or royalties paid to the 



Hopi Tribe and the Navajo Nation by the operators of Navajo 



Generating Station and the Kayenta Mine, are tied to the amount 



of coal that is mined or the amount of electricity that is 



generated at NGS, the revenues to the Hopi Tribe and Navajo 



Nation may be expected to decline. In addition, under the TWG 



Alternative, when the installation of add-on pollution controls 



occurs in 2030, EPA expects the CAWCD variable OM&R water rate 



to increase, affecting tribes with allocations of CAP water. 



EPA consulted with tribal officials early in the process of 



developing this regulation to permit them to have meaningful and 



timely input into its development. EPA first put forth an ANPR 



on August 28, 2009 to accept comment on preliminary information 



provided by FCPP and NGS and to begin the consultation process 



with the Federal Land Managers and affected tribes. 



EPA received numerous comments on the ANPR from tribes and 



tribal organizations, including the Navajo Nation, Hopi Tribe, 
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Gila River Indian Community, Ak-Chin Indian Community, Tohono 



O’odham Nation, Pascua Yaqui Tribe, Fort McDowell Yavapai 



Nation, Yavapai-Apache Nation, and the Inter Tribal Council of 



Arizona. Comments from the Navajo Nation on NGS and from the 



Hopi Tribe focused on the significant contribution of coal-



related royalties, taxes, and employment at NGS and the Kayenta 



Mine to the economies of the Navajo Nation and the Hopi Tribe. 



Comments from the Gila River Indian Community, the Tohono 



O’odham Nation, and other tribes located in Arizona focused on 



the importance of continued operation of NGS as a source of 



power to CAP, in order for the federal government to meet 



obligations under existing water settlement agreements. The 



importance to tribes of continued operation of NGS and 



affordable water costs cannot be overemphasized. 



Given the extent of federal and tribal interests in NGS and 



the federal government’s trust responsibility to Indian tribes, 



on January 4, 2013, EPA, DOI, and DOE signed a joint federal 



agency statement committing to collaborate on several short- and 



long-term goals, including analyzing and pursuing strategies for 



providing clean, affordable and reliable power, affordable and 



sustainable water, and sustainable economic development to key 
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stakeholders who currently depend on NGS.159 The partner agencies 



have already begun to work together with stakeholders to 



identify and undertake actions that support implementation of 



BART, including seeking funding to cover expenses for pollution 



control or other necessary upgrades for the federal portion of 



NGS. The agencies have also begun work to jointly support a 



phase 2 report to analyze a full range of clean energy options 



for NGS. Finally, the agencies intend to work with stakeholders 



to develop a roadmap for achieving long-term, innovative clean 



energy solutions for NGS. 



In our February 5, 2013 Proposed Rule, EPA exercised 



discretion to include in our analysis of Factor 2 (Energy and 



Non-Air Quality Impacts), an examination of the viability of 



continued operation of NGS if new NOX controls are required, to 



address the concern expressed by numerous tribes that a BART 



determination requiring SCR would force NGS to close. Our 



analysis showed that although SCR would increase the cost of 



electricity generation at NGS, installing and operating SCR at 



NGS would still be less costly than replacing NGS with power 



purchased from elsewhere in the West.160 However, we also 



recognized that the timing of regulatory compliance is an 



 



159 See Joint Federal Agency Statement Regarding Navajo Generating Station, 
dated January 4, 2013, in the docket for this proposed rulemaking. 
160 See Factor 2 analysis, 78 FR at 8281-8284 (February 5, 2013). 
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important consideration given potential ownership changes and 



other requirements related to the extension of the NGS lease and 



other rights-of-way agreements. As part of our Factor 2 



analysis, we also estimated potential water rate increases to 



tribes.161 As discussed in our proposed rule, EPA considers the 



potential economic impacts to tribes to argue for flexibility in 



the compliance timeframe for NGS. 



In addition to our proposed BART determination for NGS, EPA 



also proposed a framework for evaluating alternatives to BART 



that provide options for flexibility in achieving emission 



reductions at NGS. EPA proposed an alternative to BART 



consistent with our proposed framework and invited stakeholders 



to submit other alternatives to BART that reduce NOX emissions at 



NGS while providing long-term, sustainable benefits for 



tribes.162 We noted that the extended timeframe for compliance 



would not, in itself, avoid or mitigate increases in water rates 



for tribes located in Arizona; however, it would provide time 



for the collaborating federal agencies to explore options to 



avoid or minimize potential impacts to tribes, including seeking 



funding to cover the expenses for the federal portion of 



pollution control at NGS.163 



 



161 Id. 
162 Id. at 8291. 
163 Id. at 8289. 
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Following our Proposed Rule, the TWG, which included the 



Navajo Nation, the Gila River Indian Community, and the 



Interior, together with four additional groups, submitted their 



agreement (TWG Agreement) that contained an additional BART 



alternative for consideration (Appendix B to the TWG Agreement). 



Although EPA was not part of the TWG, we note that the TWG 



Agreement included seven elements, including elements directly 



or indirectly related to tribes, i.e., commitments by Interior 



to mitigate potential impacts from EPA’s final BART rule to 



Affected Tribes and a commitment by SRP to make funds available 



for a Local Benefit Fund for community improvement projects 



within 100 miles of NGS or the Kayenta Mine.164 



EPA has met with tribes on numerous occasions to discuss 



the significance of NGS to tribal economies and tribal water 



interests in Arizona.165 Consultations with tribes included 



 



164 As described in our Supplemental Proposal (78 FR at 62512, October 22, 
2013), the seven elements of the TWG Agreement were (1) a description of a 
“Reasonable Progress Alternative to BART” (Appendix B to the TWG Agreement); 
(2) a study of options by Reclamation for replacing the federal share of 
energy being generated from NGS with low-emitting energy; (3) commitments by 
Interior to reduce or offset emissions of carbon dioxide (CO2) by three 
percent per year and facilitate the development of clean energy resources; 
(4) commitments by Interior to mitigate potential impacts from EPA’s final 
BART rule to Affected Tribes; (5) a commitment by Interior to carry out the 
Phase 2 Study by the National Renewable Energy Laboratory (NREL) for the 
purposes of studying options for the future of NGS; (6) a commitment by SRP 
to make funds available for a Local Benefit Fund for community improvement 
projects within 100 miles of NGS or the Kayenta Mine; and (7) a summary of 
obligations of the Parties to the Agreement and miscellaneous legal 
provisions. 
165 See document titled “Updated Timeline of All Tribal Consultations on NGS 
for Final Rule.docx” in the docket for this rulemaking. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 189 of 218 



 



potential economic impacts associated with a BART determination 



for NGS, as well as potential impacts from EPA’s Mercury and Air 



Toxics Standards (MATS) rulemaking. 



 In recognition of the unusual complexity of regulating NGS, 



representatives from EPA, including the Assistant Administrator 



and the Deputy Assistant Administrator for the Office of Air and 



Radiation and the Regional Administrator for Region 9, visited 



NGS and affected communities in the area. EPA officials have 



also met with additional stakeholders, at various locations, 



including EPA offices in San Francisco, California and 



Washington, D.C., and offices of individual tribal governing 



councils and the Inter Tribal Council of Arizona. 



Following the publication of our proposed rule on February 



5, 2013, EPA engaged in 17 consultation meetings with tribes 



prior to the January 2014 close of the public comment period.166 



Of these meetings, at least two were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.167 EPA received comment letters on 



our proposal and Supplemental Proposal from the Navajo Nation, 



the Gila River Indian Community, the Tohono O’odham Nation, the 



 



166 See document titled “Updated Timeline of all Tribal Consultation on NGS_for 
Final Rule.pdf” in the docket for the rule. 
167 Id. 
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Ak-Chin Indian Community, the Tonto Apache Tribe, the San Carlos 



Apache Tribe, and the Kaibab Band of Paiute Indians.168 At the 



request of two tribes for additional time beyond January 6, 2014 



to submit comments, EPA exercised our discretion to accept 



comments from tribal governments after the close of the comment 



period. The White Mountain Apache Tribe submitted comments on 



February 5, 2014.169 In addition, in response to their request to 



EPA for information related to NGS, we provided responsive 



documents to the Hopi Tribe on January 7, 2014.170 As shown in 



additional correspondence, the Hopi Tribe requested additional 



time to submit comments, and EPA continued to exercise our 



discretion to accept late comments from the Hopi Tribe.171 Our 



separate response to comments document contains a summary of all 



substantive comments and EPA’s responses to those comments. 



Several tribes expressed concern that the Technical Work 



Group included only two tribes, the Navajo Nation and the Gila 



River Indian Community, and excluded numerous other tribes that 



also have a significant economic interest in NGS. Several tribes 



also asserted that the Proposed Rule and Supplemental Proposal 



 



168 See comment numbers 0340, 0317, 0387, 0402, 0419, and 0421 in the docket 
for the rule. 
169 See comment number 0440 in the docket for the rule. 
170 See document titled “2014_0107 EPA Letter to Chairman Honanie with 
Enclosure 1.pdf” in the docket for this rule. 
171 See document titled “2014_0131 Letter from Chairman Honanie.pdf” and 
document titled “2014_0206 EPA Response to Chairman Honanie_Hopi Tribe.pdf” 
in the docket for this rule. 
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have disproportionate impacts on tribes with CAP water 



settlements and urged EPA to develop an alternative regulation 



that does not place an additional burden on Indian tribes. 



Another tribe requested that a portion of the funds identified 



in the TWG Agreement be designated to their tribe. 



EPA recognizes that many tribes did not participate in the 



development of the TWG Agreement. EPA was not involved in the 



formation of the Technical Work Group or any of the negotiations 



between the members of the TWG in developing the TWG Agreement. 



In addition, our evaluation of the TWG Agreement was for the 



sole purpose of determining whether the TWG Alternative 



(Appendix B to the TWG Agreement) meets our framework for a 



“better than BART” Alternative. Therefore, although EPA agrees 



that many tribes have economic interests in NGS and CAP, EPA did 



not have a role in the TWG Agreement and does not have any role 



in the distribution of funds described in the TWG Agreement. 



EPA recognizes that our final action will have tribal 



implications. Because we are taking action to finalize 



requirements consistent with the TWG Agreement, EPA anticipates 



that increases in CAP water costs as a result of the 



installation of new air pollution controls at NGS would not 



occur until 2030. In addition, as stated elsewhere, EPA has 



committed to collaborating with other federal agencies to 



explore options to avoid or minimize potential impacts to 
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tribes, including seeking funding to cover the expenses for the 



federal portion of pollution control at NGS. 



In summary, EPA has taken numerous steps, as described in 



the preceding paragraphs, to evaluate the potential impacts on 



Tribes and to identify and provide the flexibility for others to 



develop alternative approaches that would meet the requirements 



of the CAA and the RHR while being as sensitive as possible to 



concerns raised by Tribes. Through the Joint Federal Agency 



Statement on NGS, the federal government has recognized its 



obligations through its trust responsibility and through its 



specific historical and ongoing involvement with NGS and water 



rights settlements with Tribes. That agreement reflects our 



commitment to ongoing engagement with affected Tribes and to the 



pursuit of a long-term solution for electricity generation that 



is protective of the economic interests of Tribes and public 



health and the environment. 



Based on numerous consultation meetings between high-level 



officials from EPA and elected tribal leaders, beginning in 2009 



and extending into 2013, and our development of flexible options 



for BART Alternatives in response to comments from tribes, EPA 



considers our consultation on NGS to be consistent with EO 13175 
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and EPA’s policy to engage in early and meaningful consultation 



with tribes.172 



G.  Executive Order 13045:  Protection of Children from 



Environmental Health Risks and Safety Risks 



Executive Order 13045: Protection of Children from 



Environmental Health Risks and Safety Risks (62 FR 19885, April 



23, 1997), applies to any rule that: (1) is determined to be 



economically significant as defined under Executive Order 12866, 



and (2) concerns an environmental health or safety risk that EPA 



has reason to believe may have a disproportionate effect on 



children. If the regulatory action meets both criteria, the 



Agency must evaluate the environmental health or safety effects 



of the planned rule on children, and explain why the planned 



regulation is preferable to other potentially effective and 



reasonably feasible alternatives considered by the Agency. 



This rule is not subject to Executive Order 13045 because 



it requires emissions reductions of NOX from a single stationary 



source. Because this action only applies to a single source and 



is not a rule of general applicability, it is not economically 



significant as defined under Executive Order 12866, and does not 



have a disproportionate effect on children. However, to the 



 



172 EPA’s policy on Consultation and Coordination with Indian Tribes is posted 
on the following website: http://www.epa.gov/tribal/consultation/consult-
policy.htm 
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extent that the rule will reduce emissions of NOX, which 



contributes to ozone formation, the rule will have a beneficial 



effect on children’s health by reducing air pollution that 



causes or exacerbates childhood asthma and other respiratory 



issues. 



H. Executive Order 13211: Actions Concerning Regulations That 



Significantly Affect Energy Supply, Distribution, or Use 



This action is not subject to Executive Order 13211 (66 FR 



28355 (May 22, 2001)), because it is not a significant 



regulatory action under Executive Order 12866. 



I. National Technology Transfer and Advancement Act 



Section 12(d) of the National Technology Transfer and 



Advancement Act of 1995 (NTTAA), Pub L. No. 104-113, 12 (10) (15 



U.S.C. 272 note) directs EPA to use voluntary consensus 



standards (VCS) in its regulatory activities unless to do so 



would be inconsistent with applicable law or otherwise 



impractical. VCS are technical standards (e.g., materials 



specifications, test methods, sampling procedures and business 



practices) that are developed or adopted by the VCS bodies. The 



NTTAA directs EPA to provide Congress, through annual reports to 



OMB, with explanations when the Agency decides not to use 



available and applicable VCS. 



Consistent with the NTTAA, the Agency conducted a search to 



identify potentially applicable VCS. For the measurements listed 
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below, there are a number of VCS that appear to have possible 



use in lieu of the EPA test methods and performance 



specifications (40 CFR Part 60, Appendices A and B) noted next 



to the measurement requirements. It would not be practical to 



specify these standards in the current rulemaking due to a lack 



of sufficient data on equivalency and validation and because 



some are still under development. However, EPA’s Office of Air 



Quality Planning and Standards is in the process of reviewing 



all available VCS for incorporation by reference into the test 



methods and performance specifications of 40 CFR Part 60, 



Appendices A and B. Any VCS so incorporated in a specified test 



method or performance specification would then be available for 



use in determining the emissions from this facility. This will 



be an ongoing process designed to incorporate suitable VCS as 



they become available. 



J. Executive Order 12898: Federal Actions to Address 



Environmental Justice in Minority Populations and Low-Income 



Populations 



Executive Order 12898 (59 FR 7629, February 16, 1994), 



establishes federal executive policy on environmental justice. 



Its main provision directs federal agencies, to the greatest 



extent practicable and permitted by law, to make environmental 



justice part of their mission by identifying and addressing, as 



appropriate, disproportionately high and adverse human health or 
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environmental effects of their programs, policies, and 



activities on minority populations and low-income populations in 



the United States. 



EPA has determined that this final rule will not have 



disproportionately high and adverse human health or 



environmental effects on minority or low-income populations 



because it increases the level of environmental protection for 



all affected populations without having any disproportionately 



high and adverse human health or environmental effects on any 



population, including any minority or low-income population. 



EPA recognizes that numerous commenters have stated that 



this rulemaking has environmental justice implications because 



NGS, which is among the largest coal-fired power plants in the 



country, is located on the Navajo Nation. Commenters have also 



expressed concern that the documents associated with this rule 



are too technical for community members to understand. Some 



commenters have also argued that EPA should apply the same 



standard to NGS as other coal-burning power plants (e.g., Four 



Corners Power Plant), and that the extended compliance timeframe 



for NGS is an environmental justice issue. 



Fair treatment and meaningful involvement are critical 



components of environmental justice and EPA takes fair treatment 



and meaningful involvement seriously. We provided numerous 



opportunities for tribal governments, environmental and tribal 
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non-governmental organizations, and other interested 



stakeholders to provide input in the development of our Proposed 



Rule, Supplemental Proposal, and Final Rule for NGS. 



As discussed in more detail in the RTC, EPA began our 



public involvement process for a BART determination for NGS in 



2009, when we published an Advanced Notice of Proposed 



Rulemaking (ANPR). During 2009 through 2012, EPA met with 



various stakeholders, including tribal governments and Navajo 



environmental groups to discuss NGS and hear concerns related to 



a BART determination for this facility.173 During the 11-month 



comment period for our Proposed Rule, EPA continued to meet with 



stakeholders to discuss our proposed BART determination for NGS 



and our framework for “better than BART” alternatives.174 



On July 26, 2013, the TWG submitted the TWG Agreement to 



EPA for consideration. EPA posted the TWG Agreement to our 



docket on the same day to provide the public an opportunity to 



review it.175 On September 25, 2013, EPA posted a Supplemental 



Proposal, along with supporting documents, to the docket to 



allow for early review by interested parties.176 The Supplemental 



 



173 See, for example document number 0232 in the ANPR docket at EPA-R09-OAR-
2009-0598, and document numbers 0008 and 0009 in the docket for this rule at 
EPA-R09-OAR-2013-0009. 
174 See, for example, document number 0150, 0152, 0166, 0173, 0302, and 0303 in 
the docket for this rule. 
175 See document number 0122 in docket for this rulemaking. 
176 See document numbers 0182, 0183, and 0184 in the docket for this 
rulemaking. 
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Proposal was published in the Federal Register on October 22, 



2013. The comment period for the Supplemental Proposal closed on 



the same day as the BART proposal, on January 6, 2014. The 



Supplemental Proposal also included notice of five open house 



and public hearing events EPA scheduled throughout Arizona in 



November 2013. The open houses allowed members of the public an 



opportunity to talk with representatives from EPA and ask 



questions. EPA held events at the LeChee Chapter House, located 



on the Navajo Nation, as well as in Page, Arizona, and provided 



oral interpretation services between English and Diné (the 



Navajo language). EPA also held an event at the Hopi Day School, 



located in Kykotsmovi, the seat of the Hopi tribal government.177 



Finally, we also held events in Phoenix and in Tucson, Arizona, 



to allow stakeholders in central and southern Arizona, 



representing CAP water interests and several tribes receiving 



CAP water, the opportunity to provide comment and talk with 



representatives from EPA. 



EPA understands that the TSD and Federal Register notices 



include technical information that may be difficult to 



understand. EPA provided Fact Sheets and handouts, written in 



 



177 EPA engaged with the government of the Hopi Tribe to search for an oral 
interpreter between English and the Hopi language, but the Hopi Tribe was 
unable to locate anyone to provide those services. 
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plain language, at the open house and public hearing events.178 



EPA representatives were also present at the events to discuss 



and explain our Proposals. 



EPA recognizes that some commenters may view the timeframe 



for compliance under EPA’s framework for BART Alternatives as an 



environmental justice issue. We note that the Navajo Nation and 



other Tribes expressed concern with the potential economic 



impacts of this rulemaking. The flexibility we provided has 



allowed for a balance between these considerations. 



We further note that the LNB/SOFA credit, an important 



component of the timeframe under our “better than BART” 



framework, was based on real, actual emission reductions 



beginning in 2009 that were voluntary and not required by any 



rule or regulation. We also note that the TWG Alternative, which 



calls for closure of one unit in 2019 (or equivalent 



curtailment), will result not only in reductions of NOX, but also 



reductions of several other pollutants, including SO2, PM, CO2, 



and hazardous air pollutants. Although the compliance date of 



emission limit for two units (achievable with the installation 



of SCR) under the TWG Alternative is in 2030, over 2009 to 2044, 



the TWG Alternative will result in greater NOX reductions than 



would have been achieved under BART, will result in step-wise 



 



178 See document 0219 in the docket for this rulemaking. 
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reductions of NOX and additional pollutants that affect 



visibility or human health, and will provide an enforceable 



mechanism to ensure that NGS ceases conventional coal-fired 



electricity generation at NGS by the end of 2044. All of these 



measures will increase the level of environmental protection for 



communities affected by NGS. 



K. Congressional Review Act 



The Congressional Review Act, 5 U.S.C 801 et seq., as added 



by the Small Business Regulatory Enforcement Fairness Act of 



1996, generally provides that before a rule may take effect, the 



agency promulgating the rule must submit a rule report, which 



includes a copy of the rule, to each House of the Congress and 



to the Comptroller General of the United States. Section 804 



exempts from section 801 the following types of rules (1) rules 



of particular applicability; (2) rules relating to agency 



management or personnel; and (3) rules of agency organization, 



procedure, or practice that do not substantially affect the 



rights or obligations of non-agency parties. 5 U.S.C 804(3). EPA 



is not required to submit a rule report regarding today’s action 



under section 801 because this action is a rule of particular 



applicability. This rule finalizes a source-specific FIP for a 



single generating source. 



L. Petitions for Judicial Review 
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Under section 307(b)(1) of the Clean Air Act, petitions for 



judicial review of this action must be filed in the United 



States Court of Appeals for the appropriate circuit by [insert 



date 60 days from publication in Federal Register]. Filing a 



petition for reconsideration by the Administrator of this final 



rule does not affect the finality of this rule for the purposes 



of judicial review nor does it extend the time within which a 



petition for judicial review may be filed, and shall not 



postpone the effectiveness of such rule or action. This action 



may not be challenged later in proceedings to enforce its 



requirements. See CAA section 307(b)(2). 
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List of Subjects in 40 CFR Part 49 



Environmental protection, Administrative practice and 



procedure, Air pollution control, Indians, Intergovernmental 



relations, Reporting and recordkeeping requirements. 



 



 



 



 



 



July 28, 2014     /s/ 



Dated:       Gina McCarthy, 



Administrator. 
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Title 40, chapter I of the Code of Federal Regulations is 



amended as follows: 



PART 49--INDIAN COUNTRY: AIR QUALITY PLANNING AND MANGEMENT 



 1. The authority citation for part 49 continues to read as 



follows: 



 Authority: 42 U.S.C. 7401, et seq. 



 2. Section 49.5513 is amended by adding paragraph (j) to 



read as follows: 



§ 49.5513 Federal Implementation Plan Provisions for Navajo 



Generating Station, Navajo Nation. 



* * * * * 



(j)(1) Applicability. Regional Haze Best Available Retrofit 



Technology limits for NOX for this plant are in addition to the 



requirements of paragraphs (a) through (i) of this section. The 



provisions of this paragraph (j) are severable, and if any 



provision of this paragraph (j), or the application of any 



provision of this paragraph (j) to any owner/operator or 



circumstance, is held invalid, the application of such provision 



to other owner/operators and other circumstances, and the 



remainder of this paragraph (j), will not be affected thereby. 



Nothing in this paragraph (j) allows or authorizes any Unit to 



emit NOX at a rate that exceeds its existing emission limit of 



0.24 lb/MMBtu as established by EPA permit AZ 08-01 issued on 



November 20, 2008. 
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(2) Definitions. Terms not defined below have the meaning 



given to them in the Clean Air Act or EPA’s regulations 



implementing the Clean Air Act and in paragraph (c) of this 



section. For purposes of this paragraph (j): 



(i) 2009-2029 NOX Cap means a limit on emissions from Units 



1, 2, and 3 of no more than 416,865 tons of NOX. 



(ii) 2009-2044 NOX Cap means a limit on emissions from Units 



1, 2, and 3 of no more than 494,899 tons of NOX. 



(iii) Boiler Operating Day means a 24-hour period between 



12 midnight and the following midnight during which any fuel is 



combusted at any time in the steam-generating unit. It is not 



necessary for fuel to be combusted the entire 24-hour period. 



(iv) Coal-Fired Unit means any of Units 1, 2, or 3 at 



Navajo Generating Station. 



(v) Continuous Emission Monitoring System or CEMS means the 



equipment required by 40 CFR Part 75 and this paragraph (j). 



(vi) Departing Participant means either Los Angeles 



Department of Water and Power or Nevada Energy, also known as NV 



Energy or Nevada Power Company. 



(vii) Emission limitation or emission limit means the 



federal emissions limitation required by this paragraph. 



(viii) Existing Participant means the existing owners of 



NGS: Los Angeles Department of Water and Power; Nevada Energy, 



also known as NV Energy or Nevada Power Company; Salt River 
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Project Agricultural Improvement and Power District; Arizona 



Public Service Company; and Tucson Electric Company, together 



with the United States, acting through the Bureau of 



Reclamation. 



(ix) lb means pound(s). 



(x) Low-NOx Burners and Separated Over-Fire Air or LNB/SOFA 



means combustion controls installed on each Unit between 2009 



and 2011. 



(xi) Navajo Nation means the Navajo Nation, a federally 



recognized Indian Tribe. 



(xii) NGS or Navajo Generating Station means the steam 



electric generating station located on the Navajo Reservation 



near Page, Arizona, consisting of Units 1, 2, and 3, each 750 MW 



(nameplate rating), the switchyard facilities, and all 



facilities and structures used or related thereto. 



(xiii) NOX means nitrogen oxides expressed as nitrogen 



dioxide (NO2). 



(xiv) Owner/operator means any person(s) who own(s) or who 



operate(s), control(s), or supervise(s) one more of the Units of 



the Navajo Generating Station. 



(xv) MMBtu means million British thermal unit(s). 



(xvi) Operating hour means any hour that fossil fuel is 



fired in the unit. 
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(xvii) Unit means any of Units 1, 2, or 3 at Navajo 



Generating Station. 



(xviii) Valid Data means CEMs data that is not out of 



control as defined in 40 CFR Part 75. 



(3) “Better than BART” Alternative for NOX. Total cumulative 



NOX emissions from Units 1, 2, and 3, from January 1, 2009 to 



December 31, 2044, may not exceed the 2009-2044 NOX Cap. The 



owner/operator must implement the applicable operating scenario, 



under paragraph (j)(3)(i) of this section, to ensure NOX emission 



reductions sufficient to maintain total cumulative NOX emissions 



from Units 1, 2, and 3 below the 2009-2044 NOX Cap. 



(i) Operating Scenarios to Comply with 2009-2044 NOX Cap. 



The owner/operator must comply with one of the following 



operating scenarios based on the applicability provisions in 



paragraph (j)(3)(ii) of this section. 



(A) Alternative A1. 



(1) By December 31, 2019, the owner/operator must 



permanently cease operation of one coal-fired Unit; and 



(2) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on each of the two 



remaining coal-fired Units. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 
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1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 



(B) Alternative A2. 



(1) By December 31, 2019, the owner/operator must 



permanently cease operation of one coal-fired Unit; and  



(2) By December 31, 2019, the owner/operator may increase 



net generating capacity of the remaining two coal-fired Units by 



a combined total of no more than 189 MW. The actual increase in 



net generating capacity shall be limited by the sum of 19 MW and 



the ownership interest, in net MW capacity, purchased by the 



Navajo Nation by December 31, 2019. Nothing in paragraph (j) of 



this section alters any regulatory requirements, including those 



for pre-construction permitting, associated with any increase in 



the net generating capacity of the Unit(s). 



(3) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on each of the two 



remaining coal-fired Units. 



(4) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 
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(C) Alternative A3. 



(1) By December 31, 2019, the owner/operator must reduce 



the net generating capacity of NGS by no less than 561 MW. The 



actual reduction in net generating capacity of NGS shall be 



determined by the difference between 731 MW and the ownership 



interest, in net MW capacity and limited to 170 MW, purchased by 



the Navajo Nation by December 31, 2019. 



(2) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on two Units. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 



(D) Alternative B. 



(1) Total cumulative NOX emissions from Units 1, 2, and 3 



may not exceed the 2009-2044 NOx Cap or the 2009-2029 NOX Cap. 



(2) The owner/operator must cease operation of Units 1, 2, 



and 3 if total cumulative emissions of NOX from Units 1, 2, and 



3, based on annual reports required under paragraph (j)(4)(ii) 



of this section, exceed the 2009-2029 NOX Cap at any time prior 



to December 31, 2029. The owner/operator may restart operation 



of Units 1, 2, and 3 after January 1, 2030, as long as total 
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cumulative emissions of NOX from Units 1, 2, and 3, based on 



annual reports required under paragraph (j)(4)(ii) of this 



section, do not exceed the 2009-2044 NOX Cap. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii)), exceed the 2009-2044 NOX Cap at any time prior to 



December 31, 2044. 



(ii) Applicability of Alternatives. 



(A) Alternative A1 applies if by December 31, 2019, one of 



the following occurs: 



(1) Both of the Departing Participants retire their 



ownership interests in NGS by December 31, 2019, and the Navajo 



Nation does not purchase an ownership interest in NGS; or 



(2) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, and the Navajo Nation 



does not purchase an ownership interest in NGS; or 



(3) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, and the 



Navajo Nation does not purchase an ownership interest in NGS. 



(B) Alternative A2 applies if by December 31, 2019, one of 



the following occurs: 
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(1) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, the Navajo Nation has 



purchased an ownership interest in NGS, and the owner/operator 



has increased net generating capacity of the two remaining Units 



by a combined total of no more than 189 MW; or 



(2) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, the Navajo 



Nation has purchased an ownership interest in NGS, and the 



owner/operator has increased net generating capacity of the two 



remaining Units by a combined total of no more than 189 MW. 



(C) Alternative A3 applies if by December 31, 2019, one of 



the following occurs: 



(1) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, the Navajo Nation has 



purchased an ownership interest in NGS, and the owner/operator 



has not increased net generating capacity of the Units at NGS; 



or 



(2) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, the Navajo 



Nation has purchased an ownership interest in NGS, and the 



owner/operator has not increased net generating capacity of the 



Units at NGS. 
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(D) Alternative B applies if, by December 31, 2019, if one 



of the following occurs: 



(1) Any of the Departing Participants sell their ownership 



interests in NGS to a Party other than the Navajo Nation that is 



not an Existing Participant, or 



(2) Any of the Departing Participants remains as a 



participant in NGS. 



(iii) By December 22, 2044, the owner/operator shall 



permanently cease conventional coal-fired electricity generation 



by all coal-fired Units at NGS. 



(4) Reporting and Implementation Requirements for BART. 



(i) No later than December 1, 2019, the owner/operator must 



notify EPA of the applicable Alternative for ensuring compliance 



with the 2009-2044 NOx Cap. 



(ii) Beginning in 2015, and annually thereafter until the 



earlier of December 22, 2044 or the date on which the 



owner/operator ceases conventional coal-fired electricity 



generation by all coal-fired Units at NGS, the owner/operator 



must report to EPA, the annual heat input, the annual emissions 



of sulfur dioxide, carbon dioxide, and NOX from the previous full 



calendar year. In addition, the owner/operator must also report 



total cumulative emissions of NOX from NGS to assure compliance 



with the 2009-2044 NOX Cap and the 2009-2029 NOX Cap (if 



applicable). The owner/operator must make this report available 
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to the public, either through a link on its website or directly 



on its website. The report must be made available within 30 days 



of the submittal deadline associated with the annual emission 



inventory required by the Part 71 Operating Permit for NGS. 



(iii) No later than December 31, 2020, the owner/operator 



must submit an application to revise its existing Part 71 



Operating Permit to incorporate the requirements and emission 



limits of the applicable Alternative to BART under paragraph 



(j)(3) of this section. The Part 71 Operating Permit for NGS 



must incorporate practically enforceable limits for NOX of 0.24 



lb/MMBtu, on a 30‐day rolling average basis, for each Unit 



equipped with LNB/SOFA, and 0.07 lb/MMBtu, on a rolling average 



basis of 30 boiler operating days, for each Unit equipped with 



SCR, as federally enforceable permit conditions. 



(iv) In addition to the requirements of paragraphs 



(j)(4)(i), (ii) and (iii) of this section, if Alternative B 



applies, the owner/operator must submit annual Emission 



Reduction Plans to the Regional Administrator. 



(A) No later than December 31, 2019 and annually thereafter 



through December 31, 2028, the owner/operator must submit an 



Emission Reduction Plan containing anticipated year-by-year 



emissions from Units 1, 2, and 3 covering the period from 2020 



to 2029 that will assure that the operation of NGS will result 
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in emissions of NOX that do not exceed the 2009-2029 NOX Cap. The 



Emission Reduction Plan may contain several potential operating 



scenarios and must set forth the past annual actual emissions 



and the projected emissions for each potential operating 



scenario. Each potential operating scenario must demonstrate 



compliance with the 2009-2029 NOX Cap. The Emission Reduction 



Plan shall identify emission reduction measures that may 



include, but are not limited to, the installation of advanced 



emission controls, a reduction in generation output, or other 



operating strategies determined by the owner/operator. The 



owner/operator may revise the potential operating scenarios set 



forth in the Emission Reduction Plan, provided the revised plan 



ensure that NOX emissions remain below the 2009-2029 NOX Cap. 



(B) No later than December 31, 2029 and annually 



thereafter, the owner/operator shall submit an Emission 



Reduction Plan containing year-by-year emissions covering the 



period from January 1, 2030 to December 31, 2044 that will 



assure that the operation of NGS will result in emissions of NOX 



that do not exceed the 2009-2044 NOX Cap. The Emission Reduction 



Plan shall identify emission reduction measures that may 



include, but are not limited to, the installation of advanced 



emission controls, a reduction in generation output, or other 



operating strategies determined by the owner/operator. The 



owner/operator may revise the potential operating scenarios set 
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forth in the Emission Reduction Plan, provided the revised plan 



ensure that NOX emissions remain below the 2009-2044 NOX Cap. 



(C) The requirement to submit annual Emission Reduction 



Plans beginning no later than December 31, 2019, shall be 



incorporated into the Part 71 Operating Permit for NGS as 



federally enforceable permit conditions. 



(5) Continuous emission monitoring system (CEMS). 



(i) At all times, the owner/operator of each unit must 



maintain, calibrate, and operate a CEMS, in full compliance with 



the requirements found at 40 CFR part 75, to accurately measure 



NOX, diluent, and stack gas volumetric flow rate from each unit. 



All hourly valid data will be used to determine compliance with 



the emission limitations for NOX in paragraph (j)(3) of this 



section for each unit. If the CEMs data is not valid, that CEMs 



data shall be treated as missing data and not used to calculate 



the emission average. CEMs data does not need to be bias 



adjusted as defined in 40 CFR part 75. Each required CEMS must 



obtain valid data for at least 90 percent of the unit operating 



hours, on an annual basis. 



(ii) The owner/operator of each unit shall comply with the 



quality assurance procedures for CEMS found in 40 CFR part 75. 



In addition to these Part 75 requirements, relative accuracy 



test audits shall be calculated for both the NOX pounds per hour 



measurement and the heat input measurement. The calculation of 
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NOX pounds per hour and heat input relative accuracy shall be 



evaluated each time the CEMS undergo relative accuracy testing. 



(6) Compliance Determination for NOX Emission Limits. 



(i) Compliance with the NOX emission limits under paragraphs 



(j)(3)(i) of this section shall be determined on a rolling 



average basis of thirty (30) Boiler Operating Days on a unit by 



unit basis. Compliance shall be calculated in accordance with 



the following procedure: (1) sum the total pounds of NOX emitted 



from the Unit during the current Boiler Operating Day and the 



previous twenty-nine (29) Boiler Operating Days; (2) sum the 



total heat input to the Unit in MMBtu during the current Boiler 



Operating Day and the previous twenty-nine (29) Boiler Operating 



Days; and (3) divide the total number of pounds of NOX by the 



total heat input in MMBtu during the thirty (30) Boiler 



Operating Days. A new 30 Boiler Operating Day rolling average 



shall be calculated for each new Boiler Operating Day. Each 30 



Boiler Operating Day rolling average shall include all emissions 



that occur during periods within any Boiler Operating Day, 



including emissions from startup, shutdown, and malfunction. 



(ii) If a valid NOX pounds per hour or heat input is not 



available for any hour for a Unit, that heat input and NOX pounds 



per hour shall not be used in the calculation for that 30 boiler 



operating day period. 
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(7) Recordkeeping. The owner/operator of each Unit must 



maintain the following records until the earlier of December 22, 



2044 or the date that conventional coal-fired operation of all 



units at NGS permanently ceases: 



(i) All CEMS data, including the date, place, and time of 



sampling or measurement; parameters sampled or measured; and 



results as required by Part 75 and as necessary to calculate 



each units pounds of NOX and heat input for each hour. 



(ii) Each Boiler Operating Day rolling average emission 



rate for NOX calculated in accordance with paragraph (j)(6)(i) of 



this section. 



(iii) Each unit’s 30 Boiler Operating Day pounds of NOX and 



heat input. 



(iv) Records of quality assurance and quality control 



activities for emissions measuring systems including, but not 



limited to, any records required by 40 CFR part 75. 



(v) Records of the relative accuracy calculation of the NOX 



lb/hr measurement and hourly heat input. 



(vi) Any other records required by 40 CFR part 75. 



(8) Reporting. All reports and notifications under this 



paragraph (j) must be submitted to the Director, Navajo 



Environmental Protection Agency, P.O. Box 339, Window Rock, 



Arizona 86515, and to the Director of Enforcement Division, U.S. 



EPA Region IX, at 75 Hawthorne Street, San Francisco, CA 94105. 
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(i) The owner/operator must notify EPA within two weeks 



after completion of installation of NOX control technology on any 



of the units subject to this section. 



(ii) Within 30 days after the first applicable compliance 



date in paragraph (j)(3) of this section and within 30 days of 



every second calendar quarter thereafter (i.e., semi-annually), 



the owner/operator must submit a report that lists for each 



calendar day, calculated in accordance with paragraph (j)(6) of 



this section, total lb of NOX and heat input (as used to 



calculate compliance per paragraph (j)(6) of this section, for 



each unit’s last 30 boiler operating days. The owner/operator 



must include the results of the last relative accuracy test 



audit and the calculated relative accuracy for lb/hr NOX and heat 



input performed 45 days prior to the end of that reporting 



period. The end of the year report shall also include the 



percent valid data for each NOX, diluent, and flow monitor used 



in the calculations of compliance with paragraph (j)(6) of this 



section. 



(9) Enforcement. Notwithstanding any other provision in 



this implementation plan, any credible evidence or information 



relevant as to whether the unit would have been in compliance 



with applicable requirements if the appropriate performance or 



compliance test had been performed, can be used to establish 



whether or not the owner or operator has violated or is in 
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violation of any standard or applicable emission limit in the 



plan. 



(10) Equipment Operations. At all times, including periods 



of startup, shutdown, and malfunction, the owner/operator shall, 



to the extent practicable, maintain and operate the unit 



including associated air pollution control equipment in a manner 



consistent with good air pollution control practices for 



minimizing emissions. Determination of whether acceptable 



operating and maintenance procedures are being used will be 



based on information available to the Regional Administrator, or 



their designee, which may include, but is not limited to, 



monitoring results, review of operating and maintenance 



procedures, and inspection of the unit. 



(11) Affirmative Defense. The affirmative defense 



provisions of paragraphs (c)(2) and (i) of this section do not 



apply to this paragraph (j). 



 



 




















From: Lee, Anita
To: Maier, Brent; PerezSullivan, Margot; Zito, Kelly
Subject: Pre-publication version of NGS Final Action - do not share yet, I think!
Date: Monday, July 28, 2014 10:03:00 AM
Attachments: 2014 0728 NGS Final prepublication signed.pdf


Hi Brent, Margot, and Kelly,


I am attaching the pre-publication version of the FRN for NGS. I believe we are waiting on sending
 this out until the PR is final, so please hold onto it for now. I sent it to the webteam already.


Thanks so much!
Anita


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


Release attachment in full










The EPA Administrator, Gina McCarthy, signed this final rule on 7/28/14, and EPA is submitting it for publication in the Federal Register (FR). 
While we have taken steps to ensure the accuracy of this Internet version of the rule, it is not the official version of the rule. Please refer to the 
official version in a forthcoming FR publication, which will appear on the Government Printing Office's FDsys website 
(http://fdsys.gpo.gov/fdsys/search/home.action) and on Regulations.gov (http://www.regulations.gov) in Docket No. EPA‐R09‐OAR‐2013‐0009. 
Once the official version of this document is published in the FR, this version will be removed from the Internet and replaced with a link to the 
official version. 



6560-50-P 



ENVIRONMENTAL PROTECTION AGENCY 



40 CFR Part 49 



[EPA-R09-OAR-2013-0009; FRL-9914-62-Region 9] 



Approval of Air Quality Implementation Plans; Navajo Nation; 



Regional Haze Requirements for Navajo Generating Station; Final 



Rule 



AGENCY: Environmental Protection Agency (EPA). 



ACTION: Final rule. 



SUMMARY: The Environmental Protection Agency (EPA) is 



promulgating a source-specific Federal Implementation Plan (FIP) 



requiring the Navajo Generating Station (NGS), a coal-fired 



power plant located on the Navajo Nation near Page, Arizona, to 



achieve reductions in oxides of nitrogen (NOX) required under the 



Best Available Retrofit Technology (BART) provisions of the 



Clean Air Act (CAA) and the Regional Haze Rule (RHR). On 



February 5, 2013, EPA issued a proposed BART determination for 



NGS and an alternative to BART. In a supplemental proposal on 



October 22, 2013, EPA proposed to approve a new alternative 



plan, based on an agreement developed by a group of stakeholders 



known as the Technical Work Group (TWG). EPA is finalizing the 



alternative to BART described in our supplemental proposal. This 



rule is consistent with the TWG Agreement, including a lifetime 



cap in total emissions of NOX from NGS over 2009-2044 (2009-2044 
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NOX Cap). Our final action will achieve greater emissions 



reductions than BART and is expected to significantly reduce the 



impact of NGS on visibility at 11 mandatory Class I Federal 



areas. The operator of NGS must implement one of several 



alternative operating scenarios to achieve the necessary 



emission reductions to comply with the 2009-2044 NOX Cap. 



DATES: Effective date: This rule is effective on [insert date 60 



days from date of publication in the Federal Register]. 



FOR FURTHER INFORMATION CONTACT: Anita Lee, EPA Region 9, (415) 



972-3958, lee.anita@epa.gov. 



SUPPLEMENTARY INFORMATION:  EPA has established a docket for 



this action under Docket ID No. EPA-R09-OAR–2013-0009. The index 



to the docket for this action is available electronically at 



http://www.regulations.gov and in hard copy at EPA Region 9, 75 



Hawthorne Street, San Francisco, California. While documents in 



the docket are listed in the index, some information may be 



publicly available only at the hard copy location (e.g. 



copyrighted material, voluminous or oversized documents, etc.), 



and some may not be publicly available in either location (e.g. 



Confidential Business Information (CBI)). To inspect the hard 



copy materials, please schedule an appointment during normal 



business hours with the contact listed in the FOR FURTHER 



INFORMATION CONTACT section. A reasonable fee may be charged for 



copies. 
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Throughout this document, “we”, “us”, and “our” refer to 



EPA. 



Table of Contents 



I. Executive Summary 



II. Background for the Final Rule 



 A. History of NGS 



B. Summary of Statutory and Regulatory Framework for 



Addressing Visibility and Sources Located in Indian 



Country 



C. Summary of Proposed Rule and Supplemental Proposal 



D. Summary of Legal Rationale for Compliance Flexibility 



III. Summary of Final FIP Provisions 



IV. Summary of Major Issues Raised by Commenters 



V. Summary of Final Action 



VI. Administrative Requirements 



A. Executive Order 12866: Regulatory Planning and Review 



and Executive Order 13563: Improving Regulation and Regulatory 



Review 



B.  Paperwork Reduction Act 



C.  Regulatory Flexibility Act 



D.  Unfunded Mandates Reform Act 



E.  Executive Order 13132: Federalism 



F.  Executive Order 13175: Consultation and Coordination 



with Indian Tribal Governments 
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G.  Executive Order 13045: Protection of Children from 



Environmental Health Risks and Safety Risks 



H.  Executive Order 13211: Actions Concerning Regulations 



That Significantly Affect Energy Supply, Distribution, or Use 



I.  National Technology Transfer and Advancement Act 



J.  Executive Order 12898: Federal Actions to Address 



Environmental Justice in Minority Populations and Low-Income 



Populations 



K.  Congressional Review Act 



L.  Petitions for Judicial Review 



I. Executive Summary 



 EPA is taking final action pursuant to the CAA and the RHR 



to require Units 1, 2, and 3 at NGS to reduce emissions of NOX in 



order to reduce the impact NGS has on visibility at 11 mandatory 



Class I Federal areas. We are finalizing an alternative to BART 



based on agreed-upon recommendations developed by a group of 



diverse stakeholders known as the Technical Work Group (TWG). 



Our final action limits emissions of NOX from NGS by establishing 



a long-term facility-wide cap on total NOX emissions from 2009 to 



2044 and requires the implementation of one of several 



alternative operating scenarios to ensure that the 2009-2044 cap 



is met. Generally, the alternative operating scenarios require 



the closure of one unit at NGS (or the curtailment of 



electricity generation by a similar amount) in 2019, and 
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compliance with a NOX emission limit that is achievable with the 



installation of selective catalytic reduction (SCR) on two units 



in 2030. 



As part of our final action, EPA is also setting a source-



specific BART Benchmark against which to compare the TWG 



Alternative to ensure that it will achieve greater reasonable 



progress than BART. The BART Benchmark is consistent with the 



BART determination we proposed on February 5, 2013, requiring 



all three units at NGS to meet an emission limit achievable with 



SCR within five years of a final rule. EPA is not finalizing our 



proposed BART determination for NGS in the regulatory 



requirements of this Final Rule. 



EPA’s action to finalize an alternative to BART consistent 



with the TWG Agreement will achieve greater NOX emission 



reductions at lower cost than BART in exchange for flexibility 



in the timeframe for achieving NOX reductions. When fully 



implemented, this Final Rule requires over an 80 percent 



reduction in NOX emissions from NGS and is expected to 



significantly reduce the impact of NGS on visibility at 11 



mandatory Class I Federal areas. 



II. Background for the Final Rule 



A. History of NGS 



NGS is a coal-fired power plant located on the Navajo 



Nation Indian Reservation near Page, Arizona. The facility 
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consists of three 750 megawatt (MW) coal-fired electric utility 



steam generating units with a total capacity of 2250 MW 



constructed from 1974 to 1976. The three units at NGS are co-



owned by six entities: the United States Bureau of Reclamation 



(Reclamation) (24.3 percent); Salt River Project (21.7 percent), 



which also serves as the facility operator; Los Angeles 



Department of Water and Power (21.2 percent); Arizona Public 



Service (14 percent); NV Energy (11.3 percent); and Tucson 



Electric Power (7.5 percent). 



Federal participation in NGS was authorized in the Colorado 



River Basin Project Act of 1968 as a preferred alternative to 



building hydroelectric dams in the Grand Canyon for the purpose 



of providing power to the Central Arizona Project (CAP).1 The CAP 



is a 336-mile water distribution system that delivers about 1.5 



million acre-feet (AF) per year of Colorado River water from 



Lake Havasu in western Arizona to non-Indian agricultural (NIA) 



water users in central Arizona, Indian tribes located in 



Arizona, and municipal water users in Maricopa, Pinal, and Pima 



Counties in Arizona. The CAP water is used to meet the terms of 



a number of Indian water-rights settlements in central Arizona 



and to reduce groundwater usage in the region. A portion of 



 



1 For more detail and for citations or references to the information provided 
in this Background section, please see the Proposed Rule at 78 FR 8274 
(February 5, 2013). 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 7 of 218 



 



Reclamation’s share of electricity from NGS powers the pumps 



that move CAP water to its destinations along the distribution 



system. 



Several tribes located in Arizona, including the Gila River 



Indian Community, the Ak-Chin Indian Community, the Tohono 



O’odham Nation, the San Carlos Apache Tribe, the White Mountain 



Apache Indian Tribe, the Fort McDowell Yavapai Nation, the Salt 



River Pima-Maricopa Indian Community, the Navajo Nation, the 



Yavapai-Apache Nation, the Hopi Tribe, the Pascua Yaqui Tribe, 



the Yavapai-Prescott Tribe, and the Tonto Apache Nation, have 



CAP water allocations or contracts. In exchange for allocations 



of CAP water at reduced cost and access to funds for the 



development of water infrastructure, the tribes with water 



settlement agreements have released their claims to other water 



in Arizona. Excess NGS power owned by Reclamation that is not 



used by CAP is sold and profits are deposited into the Lower 



Colorado River Basin Development Fund (Development Fund) to 



support the tribal water settlement agreements. The U.S. 



Department of the Interior (DOI or Interior), through 



Reclamation, plays an important role in the implementation of 



these settlement agreements and the management of the 



Development Fund. 



The coal used by NGS is supplied by the Kayenta Mine, 



operated by Peabody Energy and located on reservation lands of 
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both the Navajo Nation and the Hopi Tribe. Taxes and royalties 



from NGS and the Kayenta Mine are paid to the Navajo Nation and 



Hopi Tribe, contributing to the annual revenues for both 



governments. EPA understands that the process is underway to 



renew site leases for NGS and the Kayenta Mine, as well as 



associated rights of way agreements and contracts with the 



Navajo Nation and Hopi Tribe. 



Given the extent of federal and tribal interests in NGS, on 



January 4, 2013, EPA, DOI, and the Department of Energy (DOE) 



signed a joint federal agency statement (Joint Statement) 



committing to collaborate on several short- and long-term goals, 



including analyzing and pursuing strategies for providing clean, 



affordable, and reliable power, affordable and sustainable 



water, and sustainable economic development to key stakeholders 



who currently depend on NGS.2 The Joint Statement also recognizes 



the trust responsibility of the Federal government to Indian 



tribes. 



B. Summary of Statutory and Regulatory Framework for Addressing 



Visibility and Sources Located in Indian Country 



In our Proposed Rules, we provided a detailed discussion of 



the statutory and regulatory framework for addressing visibility 



 



2 See document title “2013_0104 Joint Federal Agency Statement on NGS” within 
document number 0005 in the docket for this proposed rulemaking at EPA-R09-
OAR-2013-0009, which can be found at www.regulations.gov. 
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impairment in the mandatory Class I Federal Areas, addressing 



sources located in Indian country under the statute and the 



Tribal Authority Rule (TAR), and developing BART determinations 



pursuant to the CAA and the BART Guidelines set forth in 



Appendix Y to 40 CFR Part 51.3 Here, we provide a brief summary 



of the statutory and regulatory framework. 



Title I, part C, subpart II of the CAA Amendments of 1977 



establishes a visibility protection program that sets forth “as 



a national goal the prevention of any future, and the remedying 



of any existing, impairment of visibility in mandatory class I 



Federal areas which impairment results from man-made air 



pollution.”4 EPA promulgated regional haze regulations 



implementing the program on April 22, 1999.5 Consistent with the 



statutory requirement in 42 U.S.C. 7491(b)(2)(a), EPA’s 1999 



regional haze regulations include a provision that States must 



require certain major stationary sources to procure, install, 



and operate BART. This provision covers sources in listed 



industrial categories with the potential to emit 250 or more 



tons per year of an air pollutant that were “in existence on 



August 7, 1977, but which ha[ve] not been in operation for more 



than fifteen years as of such date.” These sources are 



 



3 See 78 FR 8274 (February 5, 2013) and 78 FR 62509 (October 22, 2013). 
4 See 42 U.S.C. 7419A(a)(1). 
5 See 64 FR 35765 (April 22, 1999). 
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considered to be “BART-eligible.”6 NGS meets these criteria and 



is a BART-eligible source.7 



BART-eligible sources that are reasonably anticipated to 



cause or contribute to visibility impairment are “subject” to 



the BART requirements.8 Generally speaking, a BART-eligible 



source with a predicted visibility impact of 0.5 deciviews (dv) 



or more in a Class I area is considered to “contribute” to 



visibility impairment.9 NGS contributes to visibility impairment 



at 11 surrounding Class I areas in excess of this threshold, and 



is thus subject to BART. 



In determining BART, States are required to take into 



account five factors identified in the CAA and EPA’s 



regulations.10 Those factors are: (1) the costs of compliance, 



(2) the energy and non-air quality environmental impacts of 



compliance, (3) any pollution control equipment in use or in 



existence at the source, (4) the remaining useful life of the 



source, and (5) the degree of improvement in visibility which 



may reasonably be anticipated to result from the use of such 



 



6 See 40 CFR 51.308(e)(1). 
7 See 74 FR 44314 (August 28, 2009); 78 FR 8279 (February 5, 2013); see also 
56 FR 50172 (October 3, 1991) addressing BART for SO2 based on Reasonably 
Attributable Visibility Impairment. 
8 See 70 FR 39104 at 39161 (July 6, 2005). 
9 Id. 
10 42 U.S.C. 7491(g)(2) and 40 CFR 51.308(e)(1)(A)(ii)(A). 
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technology.11 EPA’s guidelines for evaluating BART provide more 



detail and are set forth in Appendix Y to 40 CFR Part 51. 



In 1998, EPA promulgated the Tribal Authority Rule (TAR) 



relating to implementation of CAA programs in Indian country.12 



In the TAR, EPA determined that it has the discretionary 



authority to promulgate “such federal implementation plan 



provisions as are necessary or appropriate to protect air 



quality” consistent with CAA sections 301(a) and 301(d)(4) when 



a tribe has not submitted or EPA has not approved a Tribal 



Implementation Plan (TIP).13 EPA has previously promulgated FIPs 



under the TAR to regulate air pollutants emitted from NGS.14 



Under the CAA, compliance with emission limits determined 



to be BART must be achieved as expeditiously as practicable but 



not later than 5 years after the effective date of the final 



BART determination (See CAA 169A(b)(2)(A) and (g)(4)). As 



discussed in greater detail in our Proposed Rule, EPA recognizes 



that the circumstances related to NGS create unusual and 



 



11 40 CFR 51.308(e)(1)(ii)(A). 
12 See 40 CFR part 49; see also 59 FR 43956 (August 25, 1994) (proposed rule); 
63 FR 7254 (February 12, 1998) (final rule); Arizona Public Service Company 
v. EPA, 211 F.3d 1280 (DC Cir. 2000), cert. den., 532 U.S. 970 (2001) 
(upholding the TAR). 
13 See 40 CFR 49.11(a). 
14 See 56 FR 50172 (October 3, 1991). In 1999, EPA proposed a FIP for NGS to 
fill the regulatory gap that existed because Arizona State permits and SIP 
rules are not applicable or enforceable in the Navajo Nation, and the Tribe 
had not sought approval of a TIP covering the plant. 64 FR 48731 (September 
8, 1999). EPA then re-proposed the FIP with some additional conditions in 
September 2006. 71 FR 53631 (September 12, 2006). EPA finalized that NGS FIP 
on March 5, 2010. 75 FR 10174. 
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significant challenges for a 5-year compliance schedule.15 Based 



on those challenges and our discretion under the TAR for 



implementing CAA requirements in Indian country, we considered 



other options that are consistent with the CAA and RHR, and that 



provide for a more flexible, extended compliance schedule. 



EPA’s BART regulations allow an alternative in lieu of 



BART, provided the alternative results in greater reasonable 



progress than would have been achieved through installation of 



BART.16 Generally, an alternative is considered to be approvable 



provided it results in greater emissions reductions and the 



geographic distribution in emissions from the alternative is not 



substantially different than the distribution of the emissions 



under BART.17 For a state that is subject to the submittal 



deadlines in the RHR, the regulations provide that alternatives 



to BART must ensure that all necessary emission reductions occur 



 



15 Because of its complicated history and its location on the Navajo Nation, 
NGS faces numerous unique complexities and the unusual requirement to comply 
with NEPA for lease and other rights-of-way approvals, which apply only to 
NGS and Four Corners Power Plant, the other coal-fired power plant located on 
the Navajo Nation. EPA also understands the importance of the continued 
operation of NGS and the Kayenta Mine to the Navajo Nation and Hopi Tribe as 
a source of direct revenues through lease payments and coal royalties, as 
well as the importance of Reclamation’s share of NGS to supply water to many 
tribes located in Arizona in accordance with several water settlement acts. 
EPA also recognizes that Reclamation may have fewer options compared to the 
other owners for financing pollution control or other large capital 
improvement projects at NGS. SRP expressed concern that the owners of NGS may 
choose to retire the facility if faced with the financial risk of making a 
large capital investment within 5 years without also having certainty that 
the lease and contract re-negotiations would conclude in a timely and 
favorable manner. 
16 40 CFR 51.308(e)(2). 
17 40 CFR 51.308(e)(3). 
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within the period of the first long-term strategy for regional 



haze (i.e., by 2018) for states that were required to submit 



regional haze SIPs in December 2007.18 Thus, if states had 



submitted timely regional haze SIPs in 2007 with BART compliance 



deadlines in 2012, the RHR provided more than 5 additional years 



for the implementation of alternatives to BART. 



C. Summary of Proposed Rule and Supplemental Proposal 



EPA published an advanced notice of proposed rulemaking 



(ANPR) concerning BART for NGS and the Four Corners Power Plant 



in August 2009.19 On February 5, 2013, EPA’s proposed BART 



determination for NGS was published in the Federal Register and 



provided a thorough discussion of the statutory and regulatory 



framework for addressing visibility through application of BART 



for sources located in Indian country, and of the factual 



background for our BART determination at NGS.20 The proposal 



analyzed the five BART factors and proposed to find that BART 



for NGS was installation of emissions controls to meet a NOX 



emission limit of 0.055 lb/MMBtu based on a rolling average of 



30 boiler operating days (30-BOD average).21 However, in 



recognition of the important role that NGS and the Kayenta Mine 



play in providing employment and revenue to the Navajo Nation 



 



18 40 CFR 51.308(e)(2)(iii). 
19 See 74 FR 44314 (August 28, 2009). 
20 See 78 FR 8274 (February 5, 2013). 
21 Id. at 8288. 
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and Hopi Tribe, and the role of Reclamation’s share of 



electricity generated by NGS in fulfilling water settlement 



agreements with numerous tribes located in Arizona, we proposed 



that the potential economic impacts to tribes argue for 



thoughtful consideration of how flexibility in the compliance 



timeframe could be provided consistent with the air quality 



goals of the CAA.22 Therefore, as discussed in our Proposed Rule, 



EPA proposed to exercise our authority and discretion under 



section 301(d)(4) of the CAA and 40 CFR Part 49.11(a) to propose 



an appropriate timeframe for alternative measures to BART under 



the RHR for NGS. We provided a thorough discussion of the legal 



rationale for setting the compliance schedule for alternative 



measures in our Proposed Rule.23 



Our Proposed Rule included a framework for evaluating 



alternatives to BART.24 As part of the framework, EPA proposed a 



NOX emission credit for the previous early and voluntary 



installation of low-NOX burners with separated over-fire air 



(LNB/SOFA) over the 2009-2011 timeframe (LNB/SOFA credit). We 



proposed that the LNB/SOFA credit supported setting a compliance 



timeframe based on the flexibility under section 301(d)(4) of 



the CAA and 40 CFR 49.11(a).25 EPA proposed to find that an 



 



22 Id. at 8284. 
23 Id. at 8289. 
24 Id. at 8290-92. 
25 78 FR 62509 at 62511 (October 22, 2013). 
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alternative is “better than BART” if the total emissions over 



2009-2044 from the alternative measure, minus the LNB/SOFA 



credit, are less than the total emissions under our proposed 



BART determination for the same period (i.e., the BART 



Benchmark). Consistent with this framework, EPA proposed an 



alternative to BART, requiring compliance with an emission limit 



of 0.055 lb/MMBtu on one unit per year in 2021, 2022, and 2023 



(Alternative 1). We calculated that total emissions under 



Alternative 1 over 2009-2044, minus the LNB/SOFA credit, would 



be less than emissions based on the BART Benchmark. Thus, we 



proposed to find that Alternative 1 was “better than BART”. EPA 



recognized that there may be interest in additional flexibility 



beyond the 2021-2023 timeframe. EPA evaluated two additional 



compliance schedules but did not propose to approve them as 



“better than BART” alternatives because total emissions over 



2009-2044 under these compliance schedules exceeded the BART 



Benchmark. However, we noted that potential technologies or 



other options for achieving additional emission reductions could 



bridge the NOX emission reduction deficit for alternatives to 



BART with compliance schedules that do not, by themselves, meet 



the BART Benchmark.26 We invited stakeholders to submit 



 



26 78 FR 8274 at 8291 (February 5, 2013). 
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additional BART alternatives, consistent with our proposed 



framework, for EPA’s consideration. 



On July 26, 2013, a stakeholder group, known as the 



Technical Work Group on NGS (TWG), submitted an agreement that 



had been established among the seven diverse entities in the 



TWG. We refer to the July 26, 2013, document as the “TWG 



Agreement.” The TWG is composed of representatives from Central 



Arizona Water Conservation District (CAWCD), the Environmental 



Defense Fund (EDF), the Gila River Indian Community (Gila River 



or the Community), the Navajo Nation (Navajo), Salt River 



Project (SRP) on behalf of itself and the other non-federal 



owners, DOI, and Western Resource Advocates (WRA). Although EPA 



attended the opening session of a “kick-off” meeting for the TWG 



on March 21, 2013, at which we described our Proposed Rule, EPA 



did not otherwise participate in the TWG and was not involved in 



any of the discussions leading to submittal of the TWG 



Agreement. 



Appendix B to the TWG Agreement contained TWG’s 



recommendation for an alternative to BART. In general, the 



alternative plan in the TWG Agreement included closure of one 



unit at NGS, or curtailment of net generating capacity by an 



equivalent amount, in 2019 and compliance with a NOX emission 



limit of 0.07 lb/MMBtu on two units at NGS beginning in 2030. 



The TWG Agreement also included a provision requiring the 
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owner/operator of NGS to cease conventional coal-fired 



generation at NGS by the end of 2044. 



EPA independently evaluated Appendix B to the TWG Agreement 



to determine whether it complied with the framework we put forth 



in our Proposed Rule, as well as the statutory and regulatory 



requirements in the CAA and the RHR. On October 22, 2013, EPA 



published a Supplemental Proposal describing the TWG Agreement 



and requesting comment.27 Our Supplemental Proposal contained a 



detailed evaluation of Appendix B to the TWG Agreement along 



with a discussion of our legal rationale for proposing to 



approve requirements consistent with the TWG Agreement as 



meeting the requirements for an alternative to BART. Throughout 



this notice, we refer to the regulations we proposed in our 



Supplemental Proposal that are consistent with Appendix B of the 



TWG Agreement as the “TWG Alternative.” Thus, in this notice, 



the term TWG Alternative refers to EPA’s independent regulatory 



requirements for NGS consistent with the TWG Agreement, rather 



than to Appendix B of the TWG Agreement. 



In our Supplemental Proposal, we proposed to revise the 



numerical value of the BART Benchmark from our Proposed Rule. We 



also proposed a 2009-2044 NOX Cap based on the revised numerical 



value of the BART Benchmark. In our Proposed Rule, we calculated 



 



27 See 78 FR 62509 (October 22, 2013). 
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the BART Benchmark to be 358,974 tons of NOX. As discussed in our 



Supplemental Proposal, we proposed three changes to the BART 



Benchmark: (1) correction of a transcription error; (2) 



correction of the date that EPA anticipated would be 5 years 



following the effective date of the final rule (i.e., July 1, 



2019 instead of January 1, 2018); and (3) application of the 



LNB/SOFA credit to the BART Benchmark, rather than alternatives 



to BART, to represent emissions under BART if LNB/SOFA had been 



installed concurrently with selective catalytic reduction (SCR) 



to reduce NOX emissions.28 Based on these changes, EPA proposed a 



2009-2044 NOX Cap of 494,899 tons. Although EPA revised our 



accounting method for the LNB/SOFA credit in our Supplemental 



Proposal, EPA provided a demonstration that the method EPA used 



in our Proposed Rule to compare our proposed BART determination 



against BART alternatives was equivalent to the method in the 



Supplemental Proposal.29 The application of the LNB/SOFA credit 



to the BART Benchmark in the Supplemental Proposal represented 



what total emissions over 2009-2044 would have been under our 



proposed BART determination if the operator of NGS had elected 



to install LNB/SOFA concurrently with SCR, i.e., within 5 years 



of a final rule, rather than in 2009-2011. Calculation of the 



BART Benchmark and 2009-2044 NOX Cap in this manner is easier to 



 



28 Id. Tables 1 and 3 at 62515-6. 
29 Id. Table 2 and footnote 32 at 62515. 
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apply and enforce in the context of a cap in NOX emissions 



because the LNB/SOFA credit is built into the BART Benchmark 



rather than subtracted each year from actual cumulative 



emissions.30 



In addition to the enforceable 2009-2044 NOX Cap, our 



Supplemental Proposal defines the operating scenarios that would 



be required depending on the final outcome of NGS ownership 



after the expiration of the current lease term at the end of 



2019. In the TWG Agreement, the owners of NGS committed to 



maintain emissions from NGS below the 2009-2044 NOX Cap 



regardless of post-2019 ownership of NGS and the applicable 



operating scenario. As a result, the operating scenarios in the 



TWG Alternative include specific actions for achieving emission 



reductions in 2019 and in 2030. The TWG Alternative also 



provides for an operating scenario that is less well-defined in 



terms of specific actions but establishes a second NOX emissions 



 



30 In contrast, in our Proposed Rule, we calculated the BART Benchmark and 
emissions under BART alternatives using the actual early installation dates 
for LNB/SOFA and then applied the LNB/SOFA credit to BART alternatives for 
comparison against the BART Benchmark. Although this method would have 
resulted in a lower numerical value for the 2009-2044 NOX Cap, the LNB/SOFA 
credit (representing the early emission reductions achieved over 2009-2018) 
would have instead been subtracted from the calculations of cumulative 
emissions under the BART alternative. Although this is functionally 
equivalent to the method used in the Supplemental Proposal, this method would 
make annual comparisons of actual cumulative emissions under the BART 
alternative against the BART Benchmark more complicated because it would have 
required adjustments every year to total emissions to subtract out the 
LNB/SOFA credit. By accounting for the LNB/SOFA credit in the BART Benchmark, 
the actual annual emissions from NGS can be directly compared to the BART 
Benchmark without any further adjustments. 
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cap over the period of 2009-2029 (2009-2029 NOX Cap) that is 



equivalent to emission reductions that would be achieved by a 



more well-defined operating scenario. The 2009-2029 NOX Cap would 



apply in addition to the 2009-2044 NOX Cap. The Supplemental 



Proposal included requirements for annual emission reporting to 



EPA that would also be made publicly available as part of the 



compliance demonstration for the TWG Alternative. 



D. Summary of Legal Rationale for Compliance Flexibility 



In our February 5, 2013, proposal for NGS, EPA proposed an 



alternative to BART that we referred to as Alternative 1. EPA 



proposed to find that consideration of a compliance schedule 



beyond 2018 for Alternative 1 at NGS was appropriate for a 



number of reasons, including the importance of NGS to numerous 



Indian tribes located in Arizona and the federal government’s 



reliance on NGS to meet the requirements of water settlements 



with several tribes. Providing this timeframe for compliance 



would not, in itself, avoid or mitigate increases in water rates 



for tribes located in Arizona; however, it would provide time 



for the collaborating federal agencies to explore options to 



avoid or minimize potential impacts to tribes, including seeking 



funding to cover expenses for the federal portion of pollution 



control at NGS. 



In developing this framework, EPA proposed to exercise its 



authority and discretion under section 301(d)(4) of the CAA, 42 
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U.S.C. 7601(d)(4) and the TAR, 40 CFR 49.11(a), and proposed an 



appropriate timeframe for an alternative measure under the RHR 



for NGS. EPA considered this timeframe to be consistent with the 



general programmatic requirements. Under the RHR, States and 



regulated sources had almost 20 years from the issuance of the 



rule in 1999 to design and implement alternative measures to 



BART. For numerous reasons, including the myriad stakeholder 



interests and complex governmental interests unique to NGS, we 



are only now addressing the BART requirements for NGS. 



Our proposal to require emission reductions beyond 2018 was 



supported by CAA section 301(d)(4) and the TAR codified at 40 



CFR 49.11(a). The TAR reflects EPA’s commitment to promulgate 



“such Federal implementation plan provisions as are necessary or 



appropriate to protect air quality” in Indian country where a 



tribe either does not submit a Tribal Implementation Plan (TIP) 



or does not receive approval of a submitted TIP (emphasis 



added). 



The use of the term “provisions as are necessary or 



appropriate” indicates EPA’s determination that it may only be 



necessary or appropriate to promulgate a FIP of limited scope. 



The United States Court of Appeals for the Tenth Circuit has 



previously endorsed the application of this approach in a 



challenge to the FIP for the Four Corners Power Plant, stating: 



“[40 CFR 49.11(a)] provides the EPA discretion to determine what 
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rulemaking is necessary or appropriate to protect air quality 



and requires the EPA to promulgate such rulemaking.”31 The court 



went on to observe: “Nothing in section 49.11(a) requires EPA . 



. . to submit a plan meeting the completeness criteria of [40 



CFR part 51] Appendix V.”32 While the decision in  the Tenth 



Circuit focused on 40 CFR part 51, Appendix V, EPA believes the 



same considerations apply to the promulgation of a FIP intended 



to address the objectives set forth in 40 CFR 51.308(e)(2). In 



particular, EPA has discretion to determine if and when a FIP 



addressing the objectives set forth in 40 CFR 51.308(e)(2) 



should be promulgated, which necessarily includes discretion to 



determine the timing for complying with the requirements of any 



such FIP.  



III. Summary of Final FIP Provisions 



EPA is finalizing our finding that it is necessary or 



appropriate to promulgate a source-specific FIP requiring NGS to 



achieve NOX emission reductions required by the BART provisions 



of the CAA and RHR. EPA is determining that our proposed NOX 



emission limit of 0.055 lb/MMBtu, based on our analysis of the 



relevant factors, establishes the appropriate BART Benchmark for 



determining “better than BART.” Further, we are finalizing our 



assessment that the TWG Alternative, which establishes an 



 



31 See Ariz. Public Serv. Co. v. EPA, 562 F.3d 1116 (10th Cir. 2009). 
32 Id. 
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enforceable 2009-2044 cap on NOX emissions from NGS over the life 



of the facility is “better than BART.” Finally, we are 



finalizing the TWG Alternative as the FIP requirements for NGS. 



EPA is promulgating four possible operating scenarios under 



the TWG Alternative (see Table 1). The operator of NGS must 



implement one of the four enforceable operating scenarios in 



order to comply with the 2009-2044 NOX Cap. The applicable 



operating scenario will depend on the outcome of ownership 



changes related to LADWP, NV Energy, and Navajo Nation, as well 



as whether the operator of NGS can increase capacity (by no more 



than 189 MW) to accommodate ownership changes, without 



triggering New Source Review permitting requirements, as 



described in Table 1. Once the ownership outcomes are finalized, 



the operator of NGS must implement the applicable Alternative as 



shown in Table 1. For example, if LADWP and NV Energy both 



retire their ownership shares of NGS and the Navajo Nation does 



not elect to purchase an ownership share of NGS, TWG Alternative 



A1 applies and the operator of NGS must implement Alternative A1 



and may not elect to implement Alternatives A2, A3, or B. By 



December 1, 2019, the operator of NGS must notify EPA of the 



applicable Alternative (i.e., TWG Alternative A1, A2, A3, or B). 



In addition to the enforceable 2009-2044 NOX Cap, 



Alternatives A1, A2, and A3 each has enforceable emission 



reduction measures in 2019 and 2030 (see Table 1). Under 
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Alternative B, in addition to the enforceable 2009-2044 NOX Cap, 



the operator of NGS must also ensure that cumulative NOX 



emissions over 2009-2029 comply with the 2009-2029 NOX Cap. The 



2009-2029 NOX Cap is calculated based on emissions that would 



have been emitted over that period under Alternative A1. Under 



all Alternatives, if, based on required annual reports submitted 



by the operator of NGS to EPA, cumulative emissions of NOX from 



NGS exceed the 2009-2044 NOX Cap at any time prior to December 



31, 2044, the operator of NGS must permanently cease operation 



of NGS. In addition, under Alternative B, if cumulative 



emissions of NOX exceed the 2009-2029 NOX Cap prior to 2029, the 



operator of NGS must temporarily cease operation of all units at 



NGS.33 Under all Alternatives, the operator must permanently 



cease operation of all units at NGS by December 22, 2044. 



Under all TWG Alternatives, the operator of NGS must report 



to EPA annual emissions and heat input data and must make this 



information publicly available on its website. In addition, 



under TWG Alternative B, the operator must also submit to EPA 



annual Emission Reduction Plans projecting year-by-year 



emissions covering the 2020-2029 and 2030-2044 periods so that 



there is a plan for operation of NGS that ensures that 



 



33 The combination of the 2009-2044 and 2009-2029 NOX Caps under TWG 
Alternative B means that if NGS exceeds the 2009-2029 NOX Cap prior to 2029 it 
must cease operation, but the operator may re-start operation after 2030 as 
long as cumulative emissions have not yet exceeded the 2009-2044 NOX Cap. 
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cumulative emissions of NOX do not exceed the 2009-2029 NOX Cap 



and the 2009-2044 NOX Cap. Although year-by-year emissions 



projected in the annual Emission Reduction Plans are not 



enforceable (i.e., emissions in a given year are not required to 



match projections for that year in an Emission Reduction Plan), 



the requirement to submit Emission Reduction Plans is 



enforceable, and provides the operator with a framework for 



planning for future emissions reductions. The requirement also 



provides EPA and the public the opportunity to monitor and 



evaluate progress of emission reductions under TWG Alternative 



B. 
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Table 1: Summary of the Major Regulatory Provisions of the TWG Alternative 
Applicability  



(Step 1) 
 If LADWP and NV Energy both exit NGS without selling their ownership 



interests (i.e., retire shares), or both exit by selling to an existing NGS 
participant; or one retires shares and the other sells to an existing NGS 
participant; and 



 If LADWP or NV Energy 
sells to a 3rd party, or 
does not exit NGS; 



 (Step 2)  If Navajo Nation does 
not purchase ownership 
share by 12/31/19; 



 If Navajo Nation 
purchases up to 170 MW 
by 12/31/19; and 



 If Navajo Nation 
purchases up to 170 MW 
by 12/31/19; and 



 n/a 



 (Step 3)  n/a  If Participants 
increase capacity 
without triggering 
permit requirements; 



 If Participants cannot 
increase capacity 
without triggering 
permitting); 



 n/a 



Applicable 
Alternative 



Then TWG Alternative 
A1 applies 



Then TWG Alternative 
A2 applies 



Then TWG Alternative 
A3 applies 



Then TWG Alternative B 
applies 



Applicable 
Requirements 



 Comply with 2009-2044 NOX Cap of 494,899 tons 
 Permanently cease operation of all units if cumulative emissions before 2044 exceed 2009-2044 NOX Cap 



 Owner/operator permanently ceases conventional coal-fired generation by December 22, 2044 
Additional 
Emission Cap 



 n/a  Comply with 2009-2029 
NOX Cap of 416,865 tons 



Specific 
Requirements* 



 By 12/31/19 
permanently close 1 
unit 



 By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units 



 By 12/31/19 
permanently close 1 
unit 



 By 12/31/19 operator 
may increase capacity 
by no more than 189 MW 



 By 12/31/30 meet 0.07 
lb/MMBtu on 2 units 



 By 12/31/19 reduce net 
generating capacity by 
no less than 561 MW 



 By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units 



 Temporarily cease 
operation if cumulative 
emissions before 2029 
exceed 2009-2029 NOX Cap 



Reporting   By December 1, 2019, notify EPA of applicable Alternative (A1, A2, A3, or B) 
 Submit annual report summarizing heat input and annual and cumulative emissions of NOX 
 Make annual report publicly available on website 
 Submit application to revise Part 71 Operating Permit by December 31, 2020 



Additional 
Reporting 



 n/a  By 12/31/19 and 
annually thereafter 
submit Emission 
Reduction Plans to 
project year-by-year 
emissions to assure 
compliance with NOX Caps 



* All units must comply with the existing NOX emission limit of 0.24 lb/MMBtu established in a 2008 
permitting action. See discussion in Proposed Rule at 78 FR at 8284 (February 5, 2013). This limit applies 
to each unit unless otherwise stated.
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In our final rule, EPA has included several revisions to 



the proposed regulatory text (40 CFR 49.5513(j)) put forth in 



the Supplemental Proposal. The substantive revisions include: 



1. Revision to §49.5513(j)(3) to clarify that EPA is 



finalizing a “better than BART” Alternative; 



2. Additions to §49.5513(j)(3) to specify that the operator 



must temporarily cease operation of NGS if cumulative 



emissions of NOX exceed the 2009-2029 NOX Cap of 416, 



865 tons at any time prior to December 31, 2029 (under 



Alternative B), and must permanently cease operation of 



NGS if cumulative emissions of NOX exceed the 2009-2044 



NOX Cap of 494,899 tons at any time prior to December 



31, 2044 (under all Alternatives); 



3. Additions to §49.5513(j)(3)(i)(A)(2), (B)(3), and 



(C)(2), to specify that the NOX emission limit of 0.07 



lb/MMBtu is to be calculated based on a rolling average 



basis of 30 boiler operating days; 



4. Correction to §49.5513(j)(3)(ii)(D), to specify that 



Alternative B shall also apply if either of the 



Departing Participants (i.e., LADWP or NV Energy) 



remains as a participant in NGS; 



5. Addition of §49.5513(j)(3)(iii), consistent with the TWG 



Agreement, to require the owners of NGS to cease its 
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operation of conventional coal-fired generation at NGS 



no later than December 22, 2044;34 



6. Addition to §49.5513(j)(4)(ii), to change the annual 



reporting date to begin in 2015 instead of the specific 



date of January 31, 2015, and specify that the report 



must be submitted to EPA and also made publicly-



available within 30 days of the submittal deadline 



associated with the annual emission inventory required 



by the Part 71 Operating Permit for NGS; 



7. Addition to §49.5513(j)(4)(iii), to clarify that the 



Part 71 Operating Permit for NGS shall incorporate 



practically enforceable limits for NOX of 0.24 lb/MMBtu, 



on a 30‐day rolling average basis, for each Unit 



equipped with LNB/SOFA, and 0.07 lb/MMBtu, on a rolling 



average basis of 30 boiler operating days, for each Unit 



equipped with SCR, as federally enforceable permit 



conditions; and 



 



34 See page 14 of the TWG Agreement (section IV.F). This section of the TWG 
Agreement also states that “[a]t its election, consistent with the Lease 
Amendment, the Navajo Nation may continue plant operations at NGS after 
December 22, 2044 consistent with EPA approval.” EPA is not including this 
provision into the regulatory requirements at §49.5513(j)(3)(iii), however, 
EPA expects that NGS would be substantially modified if the Navajo Nation 
elects to continue operation of the facility after NGS ceases conventional 
coal-fired generation in 2044, and that NGS must then meet all applicable 
regulatory and permitting requirements in existence at that time. 
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8. Addition of §49.5513(j)(4)(iv)(C), to specify that the 



requirement to submit annual Emission Reduction Plans 



beginning no later than December 31, 2019, must be 



incorporated into the Part 71 Operating Permit for NGS 



as a federally enforceable permit condition. 



9. Revision to §49.5513(j)(7) to require the owner or 



operator of NGS to maintain records that document 



compliance with the NOX Cap (e.g., daily emissions and 



heat input data) for the life of the facility, rather 



than at least five years. 



10. Deletion of §49.5513(j)(7)(vi) that required record-



keeping of all major maintenance activities conducted on 



emission units, air pollution control equipment, and 



CEMS because record-keeping of maintenance activities 



are not needed to ensure compliance with the 2009-2029 



and 2009-2044 NOX Caps. 



11. Revision to §49.5513(j)(11) to state that the 



affirmative defense provisions of paragraphs §49.5513 



(c)(2) and §49.5513(i) do not apply to paragraph 



§49.5513(j).35 



 



35 We note that in our Supplemental Proposal, we reported the affirmative 
defense provisions as paragraphs (c)(1) and (g)(3) in error. The correct 
citations are to paragraph (c)(2) and paragraph (i) of 40 CFR 49.5513. 
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Revision (1) above is necessary to clarify that EPA is 



finalizing a “better than BART” alternative in lieu of BART. 



The BART Benchmark used to assess the “better than BART” 



alternative is based on our proposed BART determination for NGS, 



and the “better than BART” alternative is consistent with our 



Supplemental Proposal of the TWG Alternative. Revision (3) above 



is necessary because EPA inadvertently did not specify the 



averaging period associated with the emission limits for NOX in 



our Supplemental Proposal. Revisions (2) and (4) through (10) 



above are in response to comments submitted to EPA on our 



Supplemental Proposal. Revision (11) above amends a proposed 



provision in our Supplemental Proposal that limited the 



applicability of the existing affirmative defense provisions for 



startups, shutdowns, and malfunctions (from the previous FIP for 



NGS codified at 40 CFR 49.5513(c)(2) and 40 CFR 49.5513(i)) to 



malfunctions.36 In this Final Action, we are revising (j)(11) to 



make clear that the existing affirmative defense provisions do 



not apply to the emission limits established in the TWG 



Alternative. 



Following the close of the public comment period, the United 



States Court of Appeals for the D.C. Circuit issued a decision 



 



36 See final action for the previous FIP for NGS at 75 FR 10179 (March 5, 
2010). 
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concerning various aspects of the NESHAP for Portland cement 



plants issued by EPA in 2013, including the affirmative defense 



provision of that rule.37 The court found that EPA lacked 



authority to establish an affirmative defense for private civil 



suits and held that under the CAA, the authority to determine 



civil penalty amounts lies exclusively with the courts, not EPA. 



The court did not address whether such an affirmative defense 



provision could be properly included in a SIP. However, the 



court’s holding makes it clear that the CAA does not authorize 



promulgation of such a provision by EPA. In particular, the 



court’s decision turned on an analysis of CAA sections 113 



(Federal enforcement) and 304 (Citizen suits). These provisions 



apply with equal force to a civil action brought to enforce the 



provisions of a FIP. The logic of the court’s decision thus 



applies to the promulgation of a FIP and precludes EPA from 



including an affirmative defense provision in a FIP. Therefore, 



we are not including an affirmative defense provision in the 



final FIP. 



We note that, if a source is unable to comply with emission 



standards as a result of a malfunction, EPA may use case-by-case 



enforcement discretion, as appropriate. Further, as the D.C. 



 



37 NRDC v. EPA, 2014 U.S. App. LEXIS 7281 (D.C. Cir.), in the docket for this 
rulemaking. 
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Circuit recognized, in an EPA or citizen enforcement action the 



court has the discretion to consider any defense raised and 



determine whether penalties are appropriate.38 



IV. Summary of Major Issues Raised by Commenters 



The public comment period for our Proposed Rule opened on 



February 5, 2013. On two occasions, we extended the comment 



period on our Proposed Rule at the request of stakeholders, with 



a final closing date of January 6, 2014. Although we posted the 



pre-publication version of our Supplemental Proposal to the 



docket and to our website on September 25, 2013, the public 



comment period for the Supplemental Proposal officially began 



when it was published in the Federal Register on October 22, 



2013.39 We accepted public comments on our Supplemental Proposal, 



concurrently with our Proposed Rule, until January 6, 2014. Our 



Supplemental Proposal also included notice of five public 



hearings, one on the Navajo Nation, one on the Hopi reservation 



and three in the State of Arizona. The public hearings occurred 



during the week of November 12, 2013. In all, 194 oral 



testimonies were presented at the public hearings. 



 



38 Id. at 24 (arguments that violations were caused by unavoidable technology 
failure can be made to the courts in future civil cases when the issue 
arises). 
39 See document number 0182 (Pre-publication version of Supplemental Proposal 
for NGS Signed on September 25, 2013), posted to docket on September 25, 2013 
and publication of Supplemental Proposal in Federal Register at 78 FR 62509 
(October 22, 2013). 
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We received over 77,000 written comments. Of these, over 



76,800 comments came from private individuals who submitted 



substantially similar comments by email or postcard. We received 



an additional 300 unique written comments (not including 



duplicates, requests for extension of the public comment period, 



or requests for additional hearings) from a variety of 



individuals and entities, including tribal governments, 



environmental or public interest advocacy groups, water interest 



groups, groups representing industry or commerce, the operator 



and participants in NGS and the Kayenta Mine, elected officials, 



and state and local governments. 



In this notice, EPA is providing an abbreviated summary of 



the major comments and EPA’s responses to those comments, 



grouped together by subject matter. The complete response to 



comments document (RTC) includes the full summary of all 



substantive comments and EPA’s full responses to those comments. 



The RTC is included in the docket for this rulemaking.40 We are 



not responding to comments unrelated to our Proposed Rule or 



Supplemental Proposal for NGS in this notice or in the RTC. 



A. General Comments from Public Hearings 



 



40 See document titled “EPA Responses to Comments on Final Rule for NGS” in 
the docket for this rule. 
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Comment: Contribution of NGS to the local and state economy and 



support for TWG Alternative 



 Many commenters at the public hearings preferred the TWG 



Alternative because they believe that EPA’s proposed BART 



determination would force NGS and the Kayenta Mine to close, 



causing economic harm to an area where the majority of residents 



are low-income and where opportunities for employment are 



limited. Many commenters stressed that NGS employs over 500 



people and the Kayenta Mine has over 400 employees, and the loss 



of these jobs would only exacerbate the unemployment rate in the 



area, which currently ranges from 47 percent to 60 percent. 



 A number of commenters noted that NGS supplies more than 



90 percent of the energy used by Central Arizona Water 



Conservation District (CAWCD), which operates the Central 



Arizona Project (CAP), which transfers water from the Colorado 



River throughout Arizona. A few commenters urged EPA to uphold 



its federal trust obligations and ensure that tribal communities 



continue to have access to affordable water, and advised EPA to 



make a decision consistent with the legal rights that the Gila 



River Indian Community and other stakeholders negotiated and 



that Congress granted under the Arizona Water Settlements Act of 



2004. 



 A few commenters support the TWG Alternative because they 



believe it is a fair compromise created by a diverse group of 
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stakeholders that provides a path for future operation at NGS by 



allowing for potential ownership changes and by providing an 



extension to install SCR technology, while still ensuring that 



the total emission reductions of NOX will be greater than those 



achieved under EPA’s proposed BART determination. 



Response: 



 EPA recognizes the contribution of NGS and the Kayenta Mine 



to the economy of the Navajo Nation, the Hopi Tribe, the city of 



Page, and the state of Arizona. In our Proposed Rule, EPA 



discussed the history of NGS and the relationship between NGS, 



the Central Arizona Project, and numerous tribes located in 



Arizona.41 EPA notes that NGS is a facility that is subject to 



the BART requirement of the RHR, and emissions from NGS affect 



visibility at 11 national parks and wilderness areas in the 



Southwest. The analyses in our Proposed Rule and Supplemental 



Proposal determined that additional controls at NGS are cost-



effective, will significantly reduce the contribution of NGS to 



visibility impairment at numerous Class I areas, and should not 



cause NGS to retire. However, for a number of reasons, including 



the importance of NGS to numerous Indian tribes located in 



Arizona and the federal government’s reliance on NGS to meet the 



requirements of water settlements with several tribes, EPA also 



 



41 See 78 FR 8274, at 8275 (February 5, 2013). 
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outlined a framework for considering “better than BART” 



alternatives that ensures emission reductions while providing 



additional flexibility to the operator of NGS.42 



 EPA agrees with comments that the TWG Agreement represents 



a compromise between diverse stakeholders, although we recognize 



that the members of the TWG did not invite all affected 



stakeholders to participate in their discussions. The TWG 



Alternative provides certainty for future operation of NGS, 



flexibility in the compliance timeframe, and more emission 



reductions of NOX than would have been achieved under EPA’s 



proposed BART determination. Based on our analysis in our 



Supplemental Proposal and consideration of all comments 



received, EPA is taking action to finalize requirements 



consistent with the TWG Agreement we put forth in our 



Supplemental Proposal, i.e., the TWG Alternative. 



Comment: Impact of air pollutants from NGS on public health and 



welfare and support for proposed BART determination 



 Several commenters favor EPA’s proposed BART determination 



for NGS because they believe that emissions from NGS cause 



health problems in the area, including respiratory illness and 



heart disease. One commenter cited a Clean Air Task Force study 



which states that NGS is responsible for approximately 



 



42 Id. and 78 FR 62509 (October 22, 2013). 
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$127 million in health costs every year. Many of these 



commenters urged EPA to conduct health studies to determine the 



actual impact to health in these communities. 



 Some commenters favor stringent controls because they 



believe that emissions from NGS adversely affect native plant 



species and harm traditional dry land farming. Others assert 



that emissions from NGS can be linked to high levels of mercury 



found in fish species located in nearby lakes. Many commenters 



expressed concerns over the well-being of the Navajo Aquifer. A 



number of commenters favor stringent controls because they 



believe that emissions produced from NGS contribute to climate 



change. 



 In contrast, a few commenters questioned the extent to 



which emissions from NGS impact public health and the 



environment, asserting that the haze is a result of emissions 



from natural sources (e.g., volcanoes, wind/dust storms, and 



forest fires) and pollution produced from nearby cities (i.e., 



Phoenix, Los Angeles, and Las Vegas). Another commenter asserted 



that EPA’s website states that vehicles are the largest 



producers of NOX emissions in the country and concludes that EPA 



is ignoring mobile sources and unfairly targeting stationary 



sources. 



 Some commenters preferred EPA’s proposed BART determination 



over the TWG Alternative because they believe that the 
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alternative is based on a false premise. They asserted that the 



closure of a single unit is not equivalent to cleaning up all 



three units because the reduction in capacity will ultimately 



require new electricity generation elsewhere because the demand 



for power does not change. 



Response: 



Protection of human health and the environment is EPA’s 



mission and forms the basis for many Agency actions, including 



establishing the National Ambient Air Quality Standards (NAAQS), 



and promulgation of regulations such as the New Source 



Performance Standards (NSPS) and the National Emission Standards 



for Hazardous Air Pollutants (NESHAP). In addition to Clean Air 



Act requirements to protect human health, in the 1977 Clean Air 



Act Amendments, Congress declared as a national goal the 



prevention of any future, and the remedying of any existing, 



impairment of visibility in mandatory class I Federal areas 



which impairment results from manmade air pollution (See CAA 



§169A). 



EPA agrees that visibility-impairing pollutants are among 



the same pollutants that affect human and ecosystem health; 



however, health studies are beyond the scope of this BART 



analysis. Similarly, hazardous air pollutants (HAPs), such as 
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mercury, are not visibility-impairing pollutants and therefore 



are beyond the scope of this BART analysis.43 



EPA agrees that climate change is an important issue.44 



However, the RHR addresses pollutants that impair visibility and 



is not intended to address pollutants that contribute to climate 



change. EPA has developed various programs and activities to 



address emissions of greenhouse gases.45 On June 2, 2014, EPA 



signed a proposal to cut greenhouse gas emissions from coal-



fired power plants by up to 30 percent by 2030.46 Although 



regulation of greenhouse gases is conducted under separate 



statutory requirements from regional haze, EPA is mindful that 



this BART determination for NGS is not the only regulatory 



program that affects this facility and the region. 



EPA agrees with comments that mining and combustion of coal 



affect the environment. EPA notes that Reclamation has started 



its process to develop an Environmental Impact Statement (EIS) 



required under the National Environmental Protection Act (NEPA) 



for activities resulting from the continued operation of NGS and 



the Kayenta Mine.47 The on-going NEPA process provides numerous 



 



43 Emissions of HAPs from various source categories are addressed generally 
through the NESHAP. EPA addressed mercury emissions from power plants 
specifically in the final Mercury and Air Toxics Standard (MATS). 77 FR 9304 
(February 16, 2012). 
44 http://www.epa.gov/climatechange/basics/. 
45 http://www.epa.gov/climatechange/EPAactivities.html. 
46 See http://www2.epa.gov/carbon-pollution-standards. 
47 For more information, please see www.ngskmc-eis.net. 
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opportunities and the appropriate forum to raise concerns 



related to the impacts of mining and use of water from the 



Navajo Aquifer. We further note that representatives of DOI 



attended all the public hearings on NGS held by EPA and are 



aware of the issues raised by commenters during the BART process 



regarding mining and the Navajo Aquifer. 



EPA disagrees with the assertion that EPA is unfairly 



targeting stationary sources of emissions and ignoring the 



significant contribution of motor vehicle emissions. Consistent 



with title II of the CAA, the EPA Office of Transportation and 



Air Quality protects public health and air quality by, among 



other things, regulating air pollution from motor vehicles, 



engines, and the fuels to operate them.48 New cars and sport 



utility vehicles sold today have emission levels of 



hydrocarbons, NOX, and carbon monoxide that are 98 – 99 percent 



lower than new vehicles sold in the 1960s on a per mile basis.49 



Similarly, standards established for heavy-duty highway and non-



road sources require emission rate reductions on the order of 90 



percent or more for particulate matter and NOX. In 2014, EPA 



finalized new vehicle emission standards and reduced the fuel 



sulfur content of gasoline to achieve additional reductions in 



 



48 http://www.epa.gov/otaq/. 
49 See, e.g., 76 FR 74854, at 74900 (December 1, 2011). 
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tailpipe and evaporative emissions from passenger cars, light-



duty vehicles, medium-duty passenger cars, and some heavy-duty 



vehicles starting in 2017.50 



EPA agrees that forest fires and volcanic eruptions, when 



they occur, can impact visibility to a greater extent than 



anthropogenic sources of emissions. However, Congress directed 



EPA to develop rules to address on-going emissions from 



stationary sources subject to BART to remedy the existing 



impairment of visibility in Class I areas and restore visibility 



to natural conditions. 



EPA disagrees with assertions that the TWG Alternative is 



based on a false premise because the closure or curtailment of 



one unit would just result in electricity being produced 



elsewhere. Closure of one unit at NGS or the curtailment of an 



equivalent amount of electricity generation is possible based on 



LADWP and NV Energy’s intended divestiture from NGS. Consistent 



with state law in California and Nevada, additional electricity 



needed to replace lost generation from NGS, associated with 



LADWP and NV Energy’s divestiture, would come from energy 



 



50 See Fact Sheet for Tier 3 Standards available at 
http://www.epa.gov/otaq/documents/tier3/420f14010.pdf 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 42 of 218 



 



sources that emit less air pollution than a conventional coal-



fired power plant operating with SCR on all units.51 



Comments regarding specific aspects of the TWG Alternative 



are discussed in Section 9.0 of the RTC. 



Comment: Environmental and Social Justice 



 Several commenters consider the presence of NGS and several 



other power plants in and around the Navajo Nation to represent 



an environmental and economic justice issue. One commenter noted 



that a Navajo water hauler in Kaibeto, a Navajo community near 



Page, pays 10 to 20 times more for water, or $13,000 per acre 



foot, than municipal CAP water users in Glendale or a farmer in 



Tempe, who pay $551 and $41 per acre feet, respectively. 



 Several commenters opined that the leaders of the Navajo 



Nation and EPA have not protected the interests of the local 



population. A few expressed concerns over how the alternatives 



were written, noting that many tribal residents do not 



understand the technical language used in the documents and 



therefore cannot adequately comment on the validity of the 



alternatives proposed. Some commenters argued that pollution can 



be controlled using existing technology and EPA should apply the 



same standard to NGS as other coal-burning power plants (e.g., 



 



51 See RTC and references therein. 
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Four Corners Power Plant). A few commenters argued that 



extending the compliance timeframe for NGS demonstrates that the 



federal government considers itself exempt from federal law. 



Several argued that tribal communities do not have the funds to 



develop proposals and/or conduct environmental assessments and 



urged that EPA uphold federal trust responsibilities and create 



an equal playing field. 



Response: 



 EPA defines Environmental Justice as “the fair treatment 



and meaningful involvement of all people regardless of race, 



color, national origin, or income with respect to the 



development, implementation, and enforcement of environmental 



laws, regulations, and policies. EPA has this goal for all 



communities and persons across the country. It will be achieved 



when everyone enjoys the same degree of protection from 



environmental and health hazards and equal access to the 



decision-making process to have a healthy environment in which 



to live, learn, and work.”52 



 EPA takes fair treatment and meaningful involvement 



seriously and provided numerous opportunities for tribal 



governments, environmental and tribal non-governmental 



organizations, and other interested stakeholders to provide 



 



52 http://www.epa.gov/environmentaljustice/. 
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input in the development of our Proposed Rule, Supplemental 



Proposal, and Final Rule for NGS. EPA began our public 



involvement process for a BART determination for NGS in 2009, 



when we published an Advanced Notice of Proposed Rulemaking 



(ANPR). Although we initially provided a 30-day public comment 



period, at the request of tribal governments and other 



interested stakeholders, we extended the comment period for 



tribes another 30 days to October 28, 2009 and, to allow 



additional time for government-to-government consultation on 



NGS, agreed to accept comments from tribes until March 1, 2010. 



EPA received over 6,000 comments on the ANPR.53 During 2009 



through 2012, EPA met with various stakeholders, including 



tribal governments and tribal environmental groups, to discuss 



NGS and hear concerns related to a BART determination for this 



facility.54 We initially provided a 90-day comment period for the 



Proposed Rule on February 5, 2013, and at the request of various 



stakeholders, we provided several extensions of the public 



comment period, which closed on January 6, 2014. During the 11-



month comment period, EPA continued to meet with stakeholders, 



 



53 See page 25 of the TSD to the February 5, 2013 Proposed Rule. 
54 See, for example document number 0232 in the ANPR docket at EPA-R09-OAR-
2009-0598, and document numbers 0008 and 0009 in the docket for this rule. 
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at their request, to discuss our proposed BART determination for 



NGS and our framework for “better than BART” alternatives.55 



On July 26, 2013, the TWG submitted Appendix B to the TWG 



Agreement to EPA for consideration. EPA posted the TWG Agreement 



to our docket on the same day to provide the public an 



opportunity to review it.56 On September 25, 2013, EPA posted our 



Supplemental Proposal, along with supporting documents, to the 



docket to allow for pre-publication review by interested 



parties.57 The Supplemental Proposal was published in the Federal 



Register on October 22, 2013. The comment period for the 



Supplemental Proposal closed on the same day as the BART 



proposal, on January 6, 2014. The Supplemental Proposal also 



included notice of five open house and public hearing events EPA 



scheduled throughout Arizona in November 2013. The open houses 



allowed members of the public an opportunity to talk with 



representatives from EPA and ask questions. EPA held events at 



the LeChee Chapter House, located on the Navajo Nation, as well 



as in Page, Arizona, and provided oral interpretation services 



between English and Diné (the Navajo language). EPA also held an 



event at the Hopi Day School, located in Kykotsmovi, the seat of 



 



55 See, for example, document number 0150, 0152, 0166, 0173, 0302, and 0303 in 
the docket for this rule. 
56 See document number 0122 in docket for this rule. 
57 See document numbers 0182, 0183, and 0184 in the docket for this rule. 
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the Hopi tribal government.58 Finally, we also held events in 



Phoenix and in Tucson, Arizona, to allow stakeholders in central 



and southern Arizona, representing CAP water interests and 



several tribes receiving CAP water, the opportunity to provide 



comment and talk with representatives from EPA. Although EPA 



understands that the TSD and Federal Register notices include 



technical information that may be difficult to understand, EPA 



provided Fact Sheets and handouts, written in plain language, at 



the open house and public hearing events.59 EPA representatives 



were also present at the events to discuss and explain our 



Proposals. EPA recognizes that many tribal communities do not 



have the funds to develop alternative proposals or hire experts 



on their behalf; however, this does not diminish such 



communities’ ability to participate in the rulemaking process in 



a meaningful way as EPA takes seriously its responsibility to 



explain its proposal to all interested parties and assesses all 



comments, regardless of the form of the comment or whether or 



not the commenter has a technical background. 



As stated in our Proposed Rule and Supplemental Proposal, 



EPA has determined that these proposed rules, if finalized, will 



 



58 EPA engaged with the government of the Hopi Tribe to search for an oral 
interpreter between English and the Hopi language, but the Hopi Tribe was 
unable to locate anyone to provide those services. 
59 See document 0219 in the docket for this rule. 
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not have disproportionately high and adverse human health or 



environmental effects on minority or low-income populations 



because they increase the level of environmental protection for 



all affected populations (i.e., require emission reductions from 



NGS).60 EPA recognizes that some commenters may view the 



timeframe for compliance under EPA’s framework for BART 



Alternatives as an environmental justice issue. We note that the 



LNB/SOFA credit, an important component of the extended 



timeframe, was based on real, actual emission reductions 



beginning in 2009 that were voluntary and not required by any 



rule or regulation. We also note that the TWG Alternative, which 



calls for closure of one unit in 2019 (or equivalent 



curtailment) will result not only in greater reductions of NOX 



than would have been achieved under BART, but also reductions of 



several other pollutants, including SO2, PM, CO2, and mercury. 



Thus, although the TWG Alternative includes a compliance 



timeframe for achieving additional reductions in 2030, over 



2009-2044, the TWG Alternative will result in reductions of 



additional pollutants that affect visibility or human health, 



and will provide an enforceable mechanism to ensure that the 



 



60 See discussions under Executive Order 12898 in 78 FR at 8793 (February 5, 
2013) and 78 FR at 62520 (October 22, 2013). 
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owner/operator of NGS ceases conventional coal-fired electricity 



generation at NGS by the end of 2044. 



EPA recognizes that numerous commenters expressed 



frustration regarding social inequities related to costs and 



benefits of coal mining and combustion and water availability 



and cost. We recommend participating in the EIS process for NGS 



and Kayenta Mine to raise any concerns related to costs, 



benefits, and the environmental and social justice of coal 



mining and coal combustion at the Kayenta Mine and NGS. 



B. Comments on Factor 1 – Cost of Controls 



Comment: EPA underestimated SCR costs 



 Several commenters asserted that EPA underestimated the 



cost of compliance by improperly reworking cost estimates 



developed for SRP by Sargent and Lundy (S&L) in 2010 and 



disregarding real costs that would be incurred. One commenter 



quoted the BART Guidelines and the final RHR to assert that 



although the use of the Control Cost Manual is encouraged, it is 



not mandated, and that EPA has discretion to use additional 



sources of cost information. The commenter believes, therefore, 



that the SRP estimates for the excluded cost items are 



appropriate to use because they are more precise than the 



generic statements that EPA relied upon in the Control Cost 



Manual. 



Response: 
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 EPA disagrees with the comment that we improperly reworked 



and underestimated the SCR cost estimates. We note, however, 



that even if we had relied only on the cost estimate provided by 



SRP, EPA still would have concluded that SCR is cost-effective 



at NGS. 



EPA used a hybrid approach for our cost analysis that 



relied primarily on the cost estimates provided by SRP, but also 



followed the BART Guidelines to determine whether S&L included 



cost estimates for services or equipment associated with SCR 



that were not allowed under the EPA Control Cost Manual. The 



BART guidelines state “[i]n order to maintain and improve 



consistency, cost estimates should be based on the OAQPS Control 



Cost Manual, where possible”.61 The capital cost estimate EPA 



presented in the proposed rulemaking for SCR plus LNB/SOFA ($541 



million total for Units 1-3) is only 8 percent lower than the 



SRP cost estimate ($589 million). SRP’s cost estimate would not 



have changed our conclusion that SCR is cost-effective at NGS. 



As discussed in the TSD to the proposed rulemaking, EPA 



made four adjustments to SRP’s cost estimates for SCR, namely, 



to exclude “Owners Construction Management, O&M Support and 



Contract Service,” “Owners Legal Support and Insurance,” and 



 



61 The OAQPS Control Cost Manual is now referred to as the EPA Control Cost 
Manual. 
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“Allowance for Funds Used During Construction,” and to use an 



interest rate of 7 percent.62 Our detailed, line-by-line analysis 



was included in the docket for this proposed rulemaking and 



provided an explanation for why we retained, modified, or 



rejected each line item.63 Please see the RTC for additional 



discussion of these four adjustments to the S&L cost analysis. 



In our proposed rule, we presented total capital and total 



annual cost estimates from EPA and SRP, as well as average and 



incremental cost-effectiveness values based on EPA and SRP 



assumptions for total annual cost and total annual NOX 



reductions. Based on SRP’s analysis, average cost-effectiveness 



of SCR+LNB/SOFA at NGS was less than $3,000 per ton and 



incremental cost-effectiveness of SCR+LNB/SOFA (compared to 



SNCR+LNB/SOFA) was approximately $5,300 per ton.64 EPA stated 



that the cost-effectiveness values calculated by both EPA and 



SRP for SCR+LNB/SOFA are lower than or within the range of other 



BART evaluations where EPA or a state has determined that SCR is 



BART (ranging from approximately $2,000 to $6,000 per ton). 



EPA has accordingly determined that SCR is cost-effective at 



NGS.65 Therefore, even if EPA accepted the S&L cost estimates 



 



62 See Table 12 of the TSD to the February 5, 2013 Proposed Rulemaking, 
available as document number 0014 in the docket for this rule. 
63 See MS Excel document titled “EPA cost analysis for NGS” within document 
number 0004 in the docket for this rule. 
64 See Table 3 of our Proposed Rule, 78 FR at 8281 (February 5, 2013). 
65 See our Proposed Rule at 78 FR at 8281 (February 5, 2013). 
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submitted by SRP, as commenters suggest, EPA would still have 



determined that SCR is cost-effective for NGS. 



Comment: EPA overestimated SCR costs 



 One commenter asserted that EPA overestimated the cost of 



installing SCR at NGS. Although the commenter supported EPA’s 



adjustments to the S&L cost estimates, the commenter asserted 



that further revisions are appropriate. The commenter stated 



that EPA overestimated the following costs: outage costs 



associated with installation and “preinstallation” work; 



catalyst costs; and auxiliary power. In addition, the commenter 



asserted that EPA overestimated annual costs by assuming 20 



years as the basis for amortizing costs and using an inflated 



interest rate of 7 percent. 



Although the commenter concurs with EPA’s conclusion that 



SCR plus LNB/SOFA is cost-effective at $2,240 per ton of NOX 



removed, the commenter re-calculated cost-effectiveness to be 



$1,412 per ton for Unit 1, $1,331 per ton for Unit 2, and $1,497 



per ton for Unit 3. 



Response: 



EPA disagrees with the commenter that any revisions to 



EPA’s estimate of SCR costs are necessary. Even if some of the 



costs projected by S&L and used by EPA may be overestimated 



(e.g., the commenter points primarily to capital recovery, 



catalyst replacement costs, and costs for lost power 
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generation), EPA disagrees that we must correct every issue of 



concern raised by the commenters in order to support our 



determination of the BART Benchmark. EPA made four specific 



corrections to the estimates provided by S&L and SRP to make the 



cost calculation methodology consistent with methodologies used 



for BART cost calculations nationally.66 As noted in other 



responses even if we consider the average and incremental cost 



effectiveness of SCR using SRP and S&L’s full cost projections, 



EPA would still determine that SCR at NGS is cost-effective. The 



cost-effectiveness values cited by the commenter, below $1,500 



per ton, certainly suggest that SCR could be even more cost-



effective than the values we relied upon in our proposal, but 



this would not change our overall determination that SCR is 



cost-effective for NGS. 



Comment: Updated SCR cost estimate from SRP 



 SRP contracted with S&L in 2013 to review and update the 



SCR cost estimates that were prepared in 2010. S&L escalated 



costs for inflation, and incorporated other minor adjustments to 



reflect a lower NOX design target. SRP’s revised capital cost 



estimates for SCR installation on all three units total $650 



 



66 See, e.g., Final Regional Haze Plan for Arizona (Phase 1) at 77 FR 72512 at 
72531 (December 5, 2012); Final Regional Haze Plan for North Dakota at 77 FR 
20894 at 20916-17 (April 16, 2012); Final Regional Haze Plan for New Mexico 
at 76 FR 52388 at 52399-400 (August 22, 2011); Final Regional Haze Plan for 
Wyoming at 79 FR 5032 at 5082 (January 30, 2014). 
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million (in 2013 dollars) compared to SRP’s 2010 cost estimate 



of $544 million. 



Response: 



 EPA reviewed the updated 2013 cost estimates developed by 



S&L and provided by SRP.67 In its 2013 cost report, S&L explains 



that it escalated labor and material costs, and updated cost 



estimates based on a revised design target of 0.03 lb/MMBtu (so 



that the SCR system is deployed as a 3+1 system rather than a 



2+2 catalyst layer system), and other design features, including 



a low-load temperature control system to operate SCR at lower 



loads. S&L escalated several costs at rates above 6.7 or 8 



percent (e.g., freight, scaffolding). S&L did not make any 



revisions to the components of variable annual costs, including 



maintenance labor, auxiliary power, steam, and catalyst 



replacement. To be consistent with the cost estimates in our 



Proposed Rule, EPA accepted most of the line item costs as 



adjusted by S&L and made the same four adjustments to the 2013 



cost estimates as we had applied to the 2010 cost estimates. 



These changes result in an 8 percent difference in total capital 



costs of SCR between EPA’s 2013 estimate and SRP’s 2013 estimate 



and a 21 percent difference in the total annual costs of SCR 



between the 2013 estimates from EPA and SRP (see Table 2). 



 



67 See RTC and references therein. 
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Table 2: Cost Estimates for SCR in 2010 and 2013 Dollars 



 
Total Capital 
Cost in 2010$ 



Total Capital 
Cost in 2013$ 



Total Annual 
Cost in 2010$ 



Total Annual 
Cost in 2013$ 



EPA Estimate $496 million $598 million $59 million $69 million 
SRP Estimate $544 million $650 million $75 million $88 million 



 



 In our proposed BART determination, EPA also presented the 



average and incremental cost-effectiveness of controls, based on 



the combination of combustion controls (LNB/SOFA) and post-



combustion controls (i.e., SNCR or SCR). Therefore, cost-



effectiveness values presented in our Proposed Rule were based 



on total annual cost of SCR in combination with annual cost of 



LNB/SOFA (SCR+LNB/SOFA), SNCR in combination with LNB/SOFA 



(SNCR+LNB/SOFA) or LNB/SOFA alone.68 Based on the updated 2013 



cost estimates for SCR, Table 3 shows the average and 



incremental cost-effectiveness of controls, in both 2010 and 



2013 dollars, based on EPA and SRP assumptions for total annual 



cost and annual NOX reductions achieved by SCR. See RTC for 



further detail on cost-effectiveness of SNCR+LNB/SOFA and 



LNB/SOFA. 



 



Table 3: Cost Effectiveness of Controls in 2010 and 2013 dollars 



 
2010 $ 2013 $ 



EPA SRP EPA SRP 
SCR+ 



LNB/SOFA 
Total Annual Cost* 



$67.5 
million 



$80.2 
million 



$74.4 
million 



$92.6 
million 



 



68 78 FR at 8281, February 5, 2013. 
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Annual NOx reduced 
(tpy) 



28,573 26,180 28,573  26,180 



NOx Limit (lb/MMBtu) 0.055 0.080 0.055 0.080 
Average Cost 



Effectiveness ($/ton) 
$2,369  $3,069  $2,605  $3,537 



Incremental Cost 
Effectiveness (vs. 
LNB/SOFA) ($/ton) 



$3,522  $4,889  $3,899  $5,695 



Incremental Cost 
Effectiveness (vs. 



SNCR+LNB/SOFA) 
($/ton) 



$3,239  $5,357  $3,798  $6,647 



* EPA’s cost effectiveness calculations represent SCR in combination with 
LNB/SOFA, rather than SCR alone. 



 



Based on the revised 2013 cost estimates for SCR+LNB/SOFA, 



the revised average cost-effectiveness of SCR+LNB/SOFA is 



roughly 10 percent higher (based on EPA’s estimates) than the 



average cost-effectiveness values reported in our Proposed Rule, 



and roughly 15 percent higher based on SRP’s estimates.69 The 



2013 values for average cost-effectiveness of SCR+LNB/SOFA based 



on EPA and SRP estimates are still comparable to the range of 



values determined cost-effective for SCR in other BART 



determinations. For these reasons, EPA continues to consider 



SCR+LNB/SOFA as cost-effective at NGS. 



Comment: Cost-Effectiveness of Presumptive BART 



 One commenter stated that in establishing presumptive 



limits in the BART Guidelines, EPA recognized that SCR is not 



 



69 For informational purposes, EPA included the incremental cost-effectiveness 
values of SCR+LNB/SOFA (estimated in 2010 and 2013) compared to LNB/SOFA and 
SNCR+LNB/SOFA, but we note that a comparison of the percent change in 
incremental cost-effectiveness between 2010 and 2013 is not informative 
because SRP did not provide updated cost estimates (in 2013 dollars) for the 
other control technologies. 
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cost-effective and that combustion controls such as LNB/SOFA 



represent the most cost-effective control options for most 



boiler types. The commenter pointed out that in establishing 



presumptive limits, EPA considered controls that cost less than 



$1,500 per ton to be cost-effective, and that the cost-



effectiveness for SCR at NGS, which ranges from $3,000 to $6,000 



per ton based on 2010 estimates, is well above this threshold. 



The commenter concluded that EPA should have rejected SCR and 



proposed LNB/SOFA as BART for NGS. 



Response: 



EPA disagrees with the assertion that the BART Guidelines 



established a threshold for cost-effectiveness against which all 



future BART determinations must compare. In developing the 



presumptive NOX limits for BART in 2005, EPA did not set the 



cost-effectiveness values estimated for combustion controls as 



the threshold for determining whether a given control technology 



was or was not cost-effective. If EPA had intended the cost-



effectiveness values estimated in 2005 to represent a threshold 



for BART, it is reasonable to assume that the BART Guidelines 



would have included those cost-effectiveness values as 



thresholds in Appendix Y, and would have required future cost 



estimates to be presented in 2005 dollars for appropriate 



comparison to the thresholds. The BART Guidelines do not set a 



numerical definition for “cost-effective”, and the analysis of 
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presumptive limits uses cost-effectiveness as a means to broadly 



compare control technologies, not as a threshold for rejecting 



controls for an individual unit or facility that exceed the 



average cost-effectiveness of combustion controls. In addition, 



as discussed in the RTC, a value of $1,500 per ton is not an 



appropriate or relevant value for determining cost-



effectiveness. 



Comment: Indirect costs should also be considered under Factor 1 



 The Gila River Indian Community asserted that EPA conducted 



the analysis of cost-effectiveness incorrectly by not including 



the indirect costs of the requirements and only considering the 



direct cost of the requirements. The commenter stated that EPA 



did not give sufficient consideration to the high costs to 



tribes associated with indirect impacts of its proposed BART 



determination. 



Response: 



 EPA disagrees with the assertion that our cost-



effectiveness analysis was incorrect because it did not include 



indirect costs in the assessment of the costs of compliance. The 



BART Guidelines, which States and EPA must follow in BART 



determinations for fossil-fuel fired power plants greater than 
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750 MW,70 focus on the direct costs of the pollution control 



equipment and other capital and annual costs associated with the 



control technology alternatives. The BART Guidelines do not 



require consideration of the cost of potential indirect effects 



of BART control options when assessing the costs of compliance. 



Therefore, EPA disagrees that our analysis for Factor 1 was 



incorrect or incomplete because it did not include indirect 



costs to tribes. EPA further notes that under Factor 2, the 



energy and non-air quality environmental impacts analysis, the 



BART Guidelines specifically require the energy impact analysis 



to consider direct energy impacts (e.g., parasitic load from 



certain control technologies) and to generally exclude indirect 



energy impacts of controls (e.g., energy to produce raw 



materials for construction of control equipment) unless the 



indirect impact is unusual or significant. 



However, because of the unique relationship between NGS, 



tribes, and tribal water settlement agreements, and to inform 



our government-to-government consultation with tribes, EPA did 



consider potential indirect effects of control options to tribes 



under Factor 2. EPA quantified the impact to electricity rates 



and CAP water rates, and also assessed whether installation of 



 



70 40 CFR 51.308(e)(1)(ii)(B). 
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SCR would result in electricity generation costs at NGS that 



exceed the cost to purchase power on the wholesale market. 



Therefore, although EPA appropriately did not consider indirect 



costs in our analysis of Factor 1, EPA did include consideration 



of indirect impacts to tribes and other entities in our analysis 



of Factor 2. 



C. Comments on Factor 2 – Energy and Non-Air Quality 



Environmental Impacts, including Economic Impacts 



Comment: EPA’s Affordability Analysis relied on invalid 



assumptions 



One commenter submitted a report, prepared by Management 



Information Services, Inc. (MISI report), asserting that EPA 



made several assumptions that underestimated the cost of 



continuing to operate NGS with additional controls, including 



the assumption that no new capital would be deployed at NGS over 



the next 25 years, the assumption that the increase in the 



annual NGS lease cost would be $15 million per year (which is 



lower than actual increase in lease cost of $43 million per year 



that was released after publication of our Proposed Rule), and 



the use of EPA’s capital cost estimates for SCR instead of the 



cost estimated by S&L. 



Other commenters asserted that EPA underestimated the cost 



of closing NGS and purchasing power on the wholesale market, by 
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not accounting for costs associated with stranded investments 



and decommissioning NGS. 



Response: 



EPA recognizes the economic importance of NGS to the State 



of Arizona, the Navajo Nation, and the Hopi Tribe. The purpose 



of the Affordability Analysis in our docket was to determine 



whether the control options for BART would have a detrimental 



impact on the competitiveness of NGS in the western power 



market, affecting whether the NGS owners would continue to 



operate NGS or replace NGS generation with less expensive market 



power. The Affordability Analysis indicated that, even if SCR 



installation was required on all three units at NGS, power 



produced at NGS would remain less expensive than the cost to 



replace power through wholesale purchases. Because utilities 



will generally provide power to their customers in a least-cost 



manner and because NGS, with the installation and operation of 



SCR, remained the less expensive option, EPA determined that the 



operation and installation of SCR, in and of itself, was not 



likely to force NGS to close. 



 In response to multiple comments expressing concern related 



to simplifying assumptions or outdated data, EPA updated the 



Affordability Analysis with the most current power market price 



curves from the U.S. Energy Information Administration (EIA) and 



recent forward power market prices in March 2014 and other more 
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current modeling variables. These revisions are discussed in 



more detail in the RTC as well as in additional supporting 



documents.71 The updated model results, comparing the net present 



value (NPV) of electricity generation costs with air pollution 



controls installed compared to the costs to purchase an 



equivalent amount of power on the wholesale market, are 



summarized in the RTC. Overall, the combined changes do not 



change the conclusions from the original Affordability Analysis 



that installing and operating SCR at NGS would be less costly 



than closing NGS and purchasing replacement power from the 



wholesale market. 



Comment: EPA’s failure to appropriately consider the impacts to 



non-Indian agricultural (NIA) water users renders its Factor 2 



analysis arbitrary, capricious, and an abuse of discretion 



One commenter stated that, as a result of errors and 



omissions, EPA’s Factor 2 analysis is arbitrary, capricious, and 



an abuse of discretion. The commenter asserted that there are 



several problems with the EPA analysis related to NIA users of 



CAP water, including erroneous assumptions, insufficient support 



for conclusions, failure to consider decreased farming 



profitability and increased unemployment, failure to acknowledge 



 



71 See RTC and references therein. 
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the inability of NIA water users to pass along cost increases as 



compared to municipal users, and other factors. 



Response: 



 EPA recognizes that CAP water is an important resource for 



NIA and other users of water in Arizona. As a result, as one of 



a number of discretionary analyses EPA conducted on the indirect 



impacts on major stakeholders, EPA calculated water rate 



increases to NIA users of CAP water and municipal and industrial 



users of CAP water. 



EPA disagrees that our discussion of impacts to NIA users of 



CAP water renders our Factor 2 analysis arbitrary, capricious, 



and an abuse of discretion. Neither the CAA nor the BART 



Guidelines require consideration of indirect costs or indirect 



impacts of controls in a BART analysis. EPA, nevertheless, 



included an evaluation of impacts to some of the major 



stakeholders in NGS in our BART analysis under Factor 2, 



including NIA users, as consistent with the statement in the 



BART Guidelines that “the energy impacts analysis may consider . 



. . whether a given alternative would result in significant 



economic disruption or unemployment” (emphasis added).72 



EPA recognizes that the information we had available to us 



about NIA users of CAP water was limited, and we acknowledged in 



 



72 See BART Guidelines at 70 FR at 39169 (July 6, 2005). 
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the TSD to our Proposed Rule that we had several questions about 



CAP and groundwater availability to NIA water users. EPA 



appreciates the clarifications and additional information 



provided by NIA users of CAP water during the comment period for 



our proposals. The additional information provided during the 



comment period about NIA users of CAP water does not change our 



conclusion under Factor 2, that the potential economic impacts 



to tribes argue for flexibility in the compliance timeframe for 



NGS, because this compliance flexibility also benefits other 



stakeholders, including the NIA users of CAP water. 



Comment: EPA must evaluate cumulative economic impact of other 



rulemakings 



 One commenter asserted that the BART proposal must take 



into account the context in which the regional haze rules are 



being implemented and conduct a cumulative impact analysis of 



all EPA rulemakings. The commenter noted that the two remaining 



copper smelters in Arizona are already subject to BART for SO2 



and they also have to make significant capital investments to 



comply with other regulatory programs and initiatives such as 



the revised SO2 NAAQS. 



Response: 



 EPA disagrees with the assertion that we must consider the 



total cost impact of all EPA regulatory requirements in a BART 



analysis. EPA recognizes that other facilities, whose water and 
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electricity rates may be affected by our BART determination for 



NGS, may also be subject to BART for their own emissions of 



visibility-impairing pollutants. As a general matter, EPA is 



mindful that facilities may be affected by multiple regulatory 



and program activities. We note that BART is a case-by-case 



determination that is based on a source-specific analysis of 



five factors, which include considerations of the unique 



circumstances of each affected facility, as required under the 



CAA. 



Comment: Impact to the Development Fund 



One commenter stated that the increased cost of electricity 



generation associated with SCR would reduce the competitiveness 



of the price of NGS power on the wholesale market and therefore 



reduce the revenue that flows into the Development Fund. 



Response: 



 As discussed in our Proposal Rule and TSD, EPA recognizes 



that any electricity owned by Reclamation based on its 24.3 



percent participation in NGS that is not used by CAP is sold and 



revenues are deposited into the Development Fund.73 This fund is 



authorized to pay the delivery portion of the cost of CAP water 



for certain Indian tribes and to pay the cost of constructing 



 



73 See Proposed Rule at 78 FR at 8282 (February 5, 2013) and TSD at pages 71-
72. 
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delivery systems to bring CAP water to certain Indian tribes.74 



EPA considers the potential economic impacts to tribes, 



including potential impacts to the Development Fund, as part of 



BART factor 2 to support the appropriateness of flexibility in 



the compliance timeframe for NGS. 



Comment: No basis for public health claim 



 One commenter asserted that EPA has no basis for claiming 



that the NOX reductions from NGS would lead to a public health 



benefit. The commenter noted that EPA establishes NAAQS at 



levels that are protective of public health and welfare with an 



adequate margin of safety that accounts for sensitive 



populations such as children and the elderly, and that EPA has 



never found that any of the areas around NGS fail to attain the 



NAAQS. The commenter asserted that EPA must conduct a health 



risk evaluation that follows the four basic steps of the risk 



assessment process: hazard identification, dose‐response, 



exposure assessment, and risk characterization. 



Response: 



 EPA agrees that the purpose of this rule is to reduce 



visibility impairment caused by emissions of NOX from NGS. EPA 



has not conducted a health risk evaluation for this rulemaking 



that attempts to characterize or quantify a public health 



 



74 See Proposed Rule at 78 FR at 8283 (February 5, 2013). 
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benefit. Because NOX is itself a criteria pollutant that affects 



public health and is also a precursor to ozone and fine 



particulate matter, which are also criteria pollutants that 



affect public health, we consider it reasonable to state that 



other benefits could exist. We also note that EPA does not agree 



that there are no health benefits from reductions in ozone and 



fine particulate matter below the level of the NAAQS. On the 



contrary, EPA’s practice of quantifying these benefits in 



regulatory impact assessments has been strongly supported by 



peer-reviewed science.75 



D. Comments on Factor 3 – Existing Controls at NGS 



Comment: EPA failed to consider existing controls 



 Based on EPA’s statement in the Proposed Rule that the 



early installation of LNB/SOFA would not influence EPA’s BART 



determination and EPA’s use of a baseline scenario in the 



visibility modeling that did not include LNB/SOFA, the operator 



of the Kayenta Mine concluded that EPA failed to consider 



existing controls. 



Response: 



 



75 See EPA, 2010, “Summary of Expert Opinions on the Existence of a Threshold 
in the Concentration-Response Function for PM2.5-related Mortality Technical 
Support Document.” Available from 
http://www.epa.gov/ttn/ecas/regdata/Benefits/thresholdstsd.pdf. 
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EPA disagrees with the assertion that we failed to consider 



existing controls. As described in our Proposed Rule and 



consistent with the BART Guidelines (directing BART 



determinations to conduct the five-factor analysis generally 



using a 2001-2003 baseline) EPA evaluated LNB/SOFA as a separate 



control technology in our BART analysis, as well as a technology 



that can be used in combination with post-combustion control 



technologies (i.e., SNCR and SCR).76 We also discussed the 



voluntary installation of LNB/SOFA in 2009-2011 under Factor 3: 



Existing Controls at NGS.77 



As discussed in section 8.5 of the RTC, EPA properly 



considered baseline emissions over the period 2001-2003 in our 



analysis of cost-effectiveness and anticipated visibility 



benefits of controls. Therefore, although we did not “consider 



existing controls” in the exact manner preferred by the 



commenter, we appropriately considered the existence of LNB/SOFA 



in Factor 3 of our BART analysis. In addition, the “better than 



BART” framework that we used to assess and finalize BART 



alternatives explicitly accounts for the existing LNB/SOFA. 



 



76 See Proposed Rule at 78 FR at 8280, 8284 and 8285 (February 5, 2013). 
77 Id. at 8284. 
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Comment: EPA should determine existing controls to be BART 



 Several commenters noted that NGS spent millions of dollars 



on LNB/SOFA to reduce NOx emissions to levels below the 



presumptive NOX emission levels in the BART Guidelines. 



 One commenter stated that installing LNB/SOFA prior to a 



requirement to do so under the RHR or any other CAA requirement 



has resulted in greater total NOX emission reductions in the 



first regional haze planning period than would be required by 



the most stringent EPA BART determination. 



Response: 



 EPA recognizes that the early and voluntary installation of 



LNB/SOFA on one unit per year in 2009-2011 at NGS resulted in 



significant emission reductions from NGS. EPA agrees that the 



early installation of LNB/SOFA on one unit per year was 



voluntary and resulted in significant NOX reductions in the first 



planning period for Regional Haze. However, based on our five-



factor analysis, we have determined that SCR+LNB/SOFA is also 



cost-effective and would result in significant additional 



visibility improvement at a number of Class I areas. We 



therefore disagree that LNB/SOFA should be determined BART for 



NGS. 



E. Comments on Factor 5 – Anticipated Visibility Benefits 



Comment: General Comments on Visibility 
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 Numerous commenters questioned the extent to which NGS 



impacts visibility at Class I areas or disputed EPA’s analysis 



that installation of SCR at NGS would improve visibility. Many 



commenters asserted that the haze is produced from emissions 



from other sources. 



Some commenters stated that the wind near and around the 



Grand Canyon blows predominantly west to east; thus, emissions 



from the NGS are pushed away from several Class I areas, not 



towards them. 



Response: 



 We are aware of the studies cited by commenters purporting 



to show that controls on NGS would yield little visibility 



improvement, and we address them in section 7.0 of the RTC. We 



are also aware of work performed by the Western Regional Air 



Partnership (WRAP) suggesting that the relative contribution of 



nitrate from point sources to visibility impacts is relatively 



small.78 The CAA and RHR require that BART be installed on 



certain old, large stationary sources as part of the overall 



approach to improving visibility at Class I areas. No control at 



an individual source will be sufficient to meet the goal of 



remedying existing impairment of visibility in mandatory class I 



 



78 See, e.g. WRAP PM Source Apportionment Technology (PSAT) results, available 
on WRAP Technical Support System, Source Apportionment web page at 
http://vista.cira.colostate.edu/TSS/Results/SA.aspx. 
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Federal areas which result from manmade air pollution, as set 



out in section 169A of the CAA. 



 On the issue of wind direction, we note that the CALPUFF 



modeling uses three years of hourly meteorological input, which 



is based on meteorological modeling as well as observational 



data from stations throughout a large area. The input includes 



wind speed and direction, and would include the particular wind 



direction patterns noted by the commenter. The more 



sophisticated meteorological treatment in CALPUFF enables it to 



track the pollutant plume from NGS, including its twists and 



turns over multiple days. We consider this approach to 



adequately account for variability in winds noted by the 



commenter. 



Comment: EPA underestimated visibility benefits of SCR 



 One commenter, an organization representing several 



environmental and Navajo non-governmental groups, stated that 



the visibility benefits of SCR are greater than those modeled by 



EPA because EPA underestimated SCR performance and because EPA 



overestimated the potential increase in sulfate emissions that 



may come with the addition of SCR controls by assuming an SO2 to 



SO3 conversion rate that is too high and using an erroneous value 



for the coal sulfur content. The commenter stated that its own 



modeling shows greater visibility improvement than demonstrated 



by EPA. 
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Response: 



 We disagree that EPA underestimated the visibility benefits 



of SCR and we note that the commenter’s assertion that the 



visibility benefits are even better would not change our 



proposed determination under Factor 5 that the anticipated 



visibility benefits of SCR+LNB/SOFA are significant and support 



our proposed BART limit for NOX, achievable with SCR+LNB/SOFA. 



Please see the RTC for a detailed discussion of EPA’s responses 



to the commenter’s specific assertions. 



Comment: EPA overestimated visibility impact of NGS by using 



background ammonia concentrations that were too high 



 Several commenters argued that EPA’s assumed ammonia 



background concentration of 1 part per billion (ppb), the 



default value recommended by the Interagency Workgroup on Air 



Quality Modeling (IWAQM), is unrealistically high compared to 



measured values in the area, resulting in artificially high 



model projections of visibility impacts, particularly in the 



winter.79 The commenter noted that the use of a constant value of 



1.0 ppb for background ammonia concentration fails to account 



 



79 Interagency Workgroup On Air Quality Modeling (IWAQM) Phase 2 Summary 
Report And Recommendations For Modeling Long Range Transport Impacts (EPA-
454/R-98-019), EPA OAQPS, December 1998, 
http://www.epa.gov/scram001/7thconf/calpuff/phase2.pdf. 
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for known variations in monthly or seasonal ammonia 



concentration. 



 One commenter cited an analysis conducted on behalf of SRP 



by AECOM and Dr. Ivar Tombach. The commenter stated that the 



Tombach study compared modeled predictions of ammonium nitrates 



using both EPA’s and AECOM’s ammonia background concentrations 



to measured ammonia values, demonstrating that the EPA’s 



assumptions over-predict actual measured values by a factor of 



10 or more in some cases. 



One commenter noted that when the IWAQM guidance was issued 



14 years ago, CALPUFF did not have the capability of 



accommodating monthly ammonia background concentrations as it 



has since been updated to do. The commenter asserted that EPA’s 



reliance on a constant value is an outdated approach. 



Response: 



EPA has already considered and addressed the same arguments 



and data provided by commenters related to background ammonia 



concentrations in other rulemakings, including our final rule 



for Four Corners Power Plant.80 As summarized briefly below, EPA 



disagrees that our use of the IWAQM default background ammonia 



concentration for arid areas of 1 ppb was inappropriate. Please 



see the RTC for the full response to this comment. 



 



80 See RTC and references therein. 
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We have carefully reviewed the comments and concluded that, 



on balance, the evidence does not support using lower values for 



background ammonia concentrations, as argued by the commenters, 



in estimating the visibility impacts from NGS. Much of the 



existing measured data cited by the commenters is from other 



states and may not be representative for evaluating visibility 



impacts from NGS.81 Further, existing data sometimes represent 



ammonia alone rather than total ammonia and ammonium. Because 



ammonium represents part of the pool of ammonia that could be 



available to interact with the SO2 and NOX emitted from 



stationary sources, it should be accounted for in the value for 



background ammonia concentrations used in the model. In several 



of the research papers cited by commenters, the amount of 



measured ammonium is comparable to and at times much greater 



than the amount of ammonia.82 Measurements made by SRP closer to 



NGS over December 2009 to April 2010, which included ammonia and 



ammonium, showed that depending on time and location, typical 



ammonia concentrations ranged from 0.2 ppb to 0.8 ppb and the 



concentration of total ammonia and ammonium ranged from 0.6 to 



1.2 ppb, which is considerably higher than the 0.2 ppb winter 



 



81 See e.g., SRP comments Appendix G, “Measurements of Ambient Background 
Ammonia on the Colorado Plateau and Visibility Modeling Implications”, 
Prepared by Salt River Project, Contributors: Ivar Tombach and Robert Paine, 
September 2010. Referred to here as “SRP monitoring report”, or Tombach & 
Paine 2010. 
82 See RTC and references therein. 
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values used in SRP’s modeling.83 Although some of the ammonium 



may not be available to interact with pollutants from NGS, the 



sum of ammonia and ammonium provides an upper bound estimate of 



background ammonia concentrations, and represents a conservative 



estimate for modeling. 



We further note that there are measurements of gaseous 



ammonia alone that show concentrations close to or greater than 



the concentration of 1 ppb, even in winter when ammonia 



concentrations are expected to be lowest. Winter measurements, 



representing 3-week averages, ranged from 1.1 ppb to 1.8 ppb at 



a monitor at the Farmington Airport in northwestern New Mexico.84 



Measurements from the winters of 2011-2013 from the AMoN network 



ranged from 1.1 to 1.3 ppb for Farmington, and 0.7 – 0.9 ppb for 



Chiricahua, in southeastern Arizona.85 



We further note that there is significant variability in 



the concentrations of ammonia measured at different times and 



places. Even the SRP monitoring report (Tombach & Paine, 2010, 



cited above) describes a surprisingly high spatial variability 



in ammonia concentrations. Because of the variability and its 



unknown causes, the data collected for SRP did not lead to a 



 



83 SRP monitoring report, or Tombach & Paine 2010, and SRP comments Appendix 
C. “Revised BART Analysis for the Navajo Generation Station Units 1-3” 
(January 2009) and Appendix I. “Visibility Modeling Using Upgraded CALPUFF 
Model” (February 2011). 
84 See RTC and references therein. 
85 Id. 
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clear picture of appropriate and representative background 



ammonia concentrations to use with CALPUFF. 



Finally, we note that using the background ammonia 



concentrations recommended by commenters does not change our 



conclusion under Factor 5 because CALPUFF modeling of SCR shows 



substantial visibility benefits even using the alternative 



assumptions.86 Using a background ammonia concentration of 1 ppb 



ammonia, EPA modeled the greatest benefit from SCR+LNB/SOFA to 



be 5.4 deciviews at Capitol Reef NP, and modeled a visibility 



benefit exceeding 1 to 2 deciviews at ten additional Class I 



areas. Using the ammonia concentration recommended by some 



commenters (ranging from 0.2 ppb in winter to 1.0 ppb in 



summer), EPA modeled the greatest benefit of SCR to be 2.3 dv, 



and modeled a visibility benefit exceeding 1 deciview at nine 



Class I areas, with three of these nine areas having a benefit 



of approximately two deciviews. Even assuming a lower ammonia 



concentration, the modeling demonstrates that the installation 



of SCR+LNB/SOFA at NGS would have a significant beneficial 



impact on visibility at a number of Class I areas. Our 



conclusion as to the appropriate BART Benchmark for NGS would 



not accordingly change. 



Comment: EPA should have used an updated version of CALPUFF 



 



86 See RTC and references therein. 
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 Several commenters asserted that EPA erred in using CALPUFF 



version 5.8 in its modeling rather than the more recent CALPUFF 



version 6.42, released by TRC. One commenter argued that CALPUFF 



version 6.42 predicts lower visibility benefits than version 



5.8. 



Response: 



We disagree with the commenters that a new CALPUFF version 



should be used for the BART determination. We relied on version 



5.8 of CALPUFF because it is the version approved by EPA through 



a public notice and comment rulemaking, in accordance with the 



Guideline on Air Quality Models (“GAQM”, 40 CFR 51, Appendix W, 



section 6.2.1.e).87 CALPUFF version 6.4 is not approved by EPA 



for regulatory purposes, and we do not agree that the changes 



made to this most recent version of CALPUFF were simple model 



updates to address bugs. A full evaluation of a new model such 



as CALPUFF version 6.4 is needed before it should be used for 



regulatory purposes as errors that are not immediately apparent 



can be introduced along with new model features. 



Comment: Closure of Mohave Project did not improve visibility 



and shows CALPUFF is unreliable 



 One commenter discussed the findings of an analysis 



conducted after the closure of the Mohave Power Project (MPP) (a 



 



87 See RTC and references therein. 
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1,580 MW coal-fired power plant) to evaluate whether the closure 



had resulted in improved visibility in Grand Canyon National 



Park.88 The commenter indicated that although CALPUFF version 5.8 



modeling predicted that the plant had a significant impact on 



visibility in the Grand Canyon, this study concluded that there 



was “virtually no evidence that the MPP closure improved 



visibility in the Grand Canyon.” The commenter asserted that 



this study raises questions about the reliability of CALPUFF. 



Response: 



We disagree that the Terhorst & Berkman (T&B) study cited 



by the commenters raises questions about CALPUFF’s reliability. 



The conclusion in the T&B study on the effect of MPP closure is 



actually similar to that from earlier analyses, which also 



predicted improvements less than the human perceptibility 



threshold of 1 dv. A response to the T&B study written by White 



et al., stated that the T&B analysis is “misleadingly presented 



as discrediting previous studies and their interpretation by 



regulators. In reality the T&B analysis validates a consensus on 



MPP’s visibility impact that was established years before its 



closure.”89 



 



88 See RTC and references therein. 
89 W.H. White, R.J. Farber, W.C. Malm, M. Nuttall, M.L. Pitchford, B.A. 
Schichtel, Comment on “Effect of coal-fired power generation on visibility in 
a nearby national park (Terhorst and Berkman, 2010)”, Atmospheric Environment 
55 (2012) 173-178. doi:10.1016/j.atmosenv.2012.02.076. Also available at: 
http://www.dri.edu/marc-pitchford?showall=&start=2. 
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White et al., explicitly addressed the purported 



disagreement between the T&B methodology and results from 



CALPUFF, pointing out that the comparison was flawed in several 



ways. First, the ambient data relied upon by T&B are collected 



only every third day; this results in an insufficient number of 



days for a valid statistical comparison to the 98th percentile 



results reported from CALPUFF. Another important flaw is that 



when T&B translated visibility extinction into deciviews, they 



used recent polluted conditions as the background for 



comparison, whereas the BART Guidelines and the CALPUFF results 



use natural conditions as background.90 When the T&B results are 



computed using natural background, they are substantially 



larger, and generally in agreement with CALPUFF results. 



F. Comments on BART Determination for NOX 



Comment: BART limit for NGS should be 0.04 lb/MMBtu 



One commenter argued that the final BART emission limit 



should be more stringent and no higher than 0.04 lb/MMBtu. The 



comment noted that permitting authorities have required lower NOX 



limits than 0.055 lb/MMBtu in recent BACT determinations based 



on SCR in combination with combustion controls. 



 



90 EPA considered and rejected comments on the proposed BART Guidelines that 
visibility impacts should be evaluated relative to current degraded 
visibility conditions and concluded that “[u]sing existing conditions as the 
baseline for single source visibility impact determinations would create the 
following paradox: the dirtier the existing air, the less likely it would be 
that any control is required.” (70 FR 39104 at 39124, July 6, 2005). 
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Response: 



EPA disagrees with the commenter that the BART Benchmark 



for NGS should be 0.04 lb/MMBtu. We note that the commenter has 



not provided any specific information to show that NGS could 



demonstrate continuous compliance with an emission limit of 0.04 



lb/MMBtu. The commenter generally argued that SCR systems are 



typically designed to achieve 90 percent removal. EPA notes that 



although an SCR system can be designed to a specific target, the 



design target is typically not equivalent to the actual emission 



limit.91 EPA proposed a limit of 0.055 lb/MMBtu achievable with 



SCR+LNB/SOFA, and using a baseline emission rate of 0.35 



lb/MMBtu, this represents a removal efficiency of 84 percent.92 



However, as noted elsewhere in the RTC, the limit of 0.055 



lb/MMBtu, which accommodates startup, shutdown, and low-load 



operation, is based on a design target of 0.03 lb/MMBtu. This 



represents a design target removal efficiency of 91 percent for 



SCR+LNB/SOFA (from a baseline of 0.35 lb/MMBtu), or 88 percent 



for SCR alone (i.e., from 0.24 lb/MMBtu). 



 



91 EPA’s Environmental Appeals Board has recognized that PSD emission limits 
must be set to allow fluctuations in operations, stating:  “To account for 
these possibilities, a permitting authority must be allowed a certain degree 
of discretion to set the emissions limitation at a level that does not 
necessarily reflect the highest possible control efficiency, but will allow 
the permittee to achieve compliance consistently.” In Re Masonite 
Corporation, 5 E.A.D. 551, 560-61 (1994). 
92 See RTC and references therein. 
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EPA disagrees with the commenter’s assertion that emission 



limits associated with BART must meet BACT or the lowest 



emission rate ever achieved with that technology at any coal-



fired power plant. The BART Guidelines state that: “[i]n 



assessing the capability of the control alternative, latitude 



exists to consider special circumstances pertinent to the 



specific source under review, or regarding the prior application 



of the control alternative”, (70 FR at 39166) and that “[t]o 



complete the BART process, you must establish enforceable 



emission limits that reflect the BART requirements . . .” (70 FR 



at 39172). The five-factor BART analysis described in the 



Guidelines is a case-by-case analysis that considers site 



specific factors in assessing the best technology for continuous 



emission controls. After a technology is determined as BART, the 



BART Guidelines require establishment of an emission limit that 



reflects the BART requirements, but does not specify that the 



emission limit must represent the maximum level of control 



achieved by the technology selected as BART. For these reasons, 



EPA is not using the lower limit recommended by the commenter in 



setting the BART Benchmark. 



Comment: BART limit for NGS should be in the range of 0.07-0.08 



lb/MMBtu 



Several commenters asserted that the NOX emission limit EPA 



proposed for NGS is unachievable. One commenter noted that the 
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averaging period for the proposed limit of 0.055 lb/MMBtu 



includes periods when the SCR is unable to operate such as 



startup, shutdown, and periods of load-cycling. The commenter 



made the following arguments: (1) the S&L analysis submitted by 



the commenter shows that the proposed emission limit is 



unachievable on a continuous basis; (2) the NOX emissions 



achieved in other SCR retrofit situations do not justify the 



proposed emission limit. 



Response:  



EPA disagrees with the commenter that the limit used in 



setting the BART Benchmark for NGS should be higher than our 



proposed limit of 0.055 lb/MMBtu, in the range of 0.07 to 0.08 



lb/MMBtu.93 



The S&L report generally argues that because the emission 



limit is established based on a 30-BOD average basis, the 



proposed emission limit of 0.055 lb/MMBtu is not consistently 



achievable at NGS. The S&L analysis is based on a design target 



of 0.03 lb/MMBtu and suggests an emission limit in the range of 



0.07-0.08 lb/MMBtu would be required to accommodate periods of 



load-cycling operation, startups, and shutdowns. S&L is 



 



93 The response included in this Final Rule is abbreviated and excludes the 
graphs and tables EPA generated to support our response. For additional 
detail, please see the RTC. 
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recommending a limit that is 2.3 to 2.7 times higher than the 



design target, or a compliance margin of 133 to 167 percent. 



 The S&L report discusses the temperature limitations 



associated with SCR and explains that at temperatures below a 



specific minimum operating temperature, a component of the SCR 



system (i.e., ammonia injection) must cease to prevent ammonium 



salt formation on the catalyst. S&L asserts that a minimum 



operating temperature of 580F is typical for retrofit SCR 



control systems installed on coal-fired electric generating 



units with similar coal sulfur content and states that this 



temperature corresponds with a gross load of approximately 650 



MW (650 gross MW, or MWg). S&L further assumes that SRP will 



likely modify the units to increase flue gas temperatures at 



lower operating loads by installing one of several options for 



low load temperature control. In their analysis, S&L assumes the 



low load temperature control would be achieved with a water-side 



bypass (to allow water to bypass the economizer tube bundles 



during low-load operation). The S&L report states “[b]ased on a 



preliminary review of the available systems, a water-side bypass 



system should be capable of increasing the temperature of the 



bulk flue gas by approximately 25F to 65F during low-load 



operation. For this evaluation, a low-load temperature control 



system capable of achieving a temperature increase of 65F during 
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low-load operations was assumed for modeling purposes.” S&L 



further estimates that this would correspond to a minimum gross 



load of 450 MWg for the SCR to operate, or operation at 55 



percent capacity. 



Using the assumption that the SCR would not operate at 



loads below 450 MWg, S&L used 2012 operations data at NGS to 



estimate emission rates at NGS assuming a design target of 0.03 



lb/MMBtu with actual steady-state operations achieving 0.04 



lb/MMBtu. S&L modeled eighteen different operating scenarios and 



identified seven scenarios, which included periods of low load 



cycling along with unit startup and shutdowns, that resulted in 



the maximum 30-BOD average for each unit and facility-wide, that 



exceeded 0.055 lb/MMBtu. The highest 30-BOD average S&L modeled 



was 0.077 lb/MMBtu for Unit 2, achieved under 3 different 



operating scenarios involving low-load cycling. 



SRP and S&L did not provide the underlying data used in the 



S&L analysis. Therefore, EPA evaluated the S&L report by 



reviewing emissions data from the EPA Air Markets Program Data 



(AMPD) for multiple years, as well as emissions data from other 



facilities that were constructed or retrofit with SCR. EPA 



sought to understand 2012 operations at NGS within the context 



of longer term operational trends at the facility, as well as 



understand the minimum operating load assumed by S&L for NGS 
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within the context of minimum operating loads at other 



facilities with SCR. 



EPA evaluated the reported hourly gross load operating data 



for Units 1-3 at NGS for the years 2001, 2003, 2010, 2011, 2012, 



and 2013.94 Emission data from AMPD show that NGS, and in 



particular, Unit 2, spent a higher percentage of operating hours 



at gross loads below 450 MWg in 2012 compared to other years. 



The 2012 gross load profiles for Unit 2 (as well as Units 1 and 



3) are characteristic of load-cycling units, with significant 



periods of time below the purported SCR minimum operating load 



of 450 MWg, particularly in the spring. Please see the RTC for 



more detail. In 2010, Unit 2 also operated for significant 



periods of time at loads below 450 MWg. However, these periods 



in 2010 occurred following the major outage on Unit 2 (following 



installation of LNB/SOFA on that unit). Although Units 1-3 at 



NGS did appear to operate as load-cycling units and operated 



below 450 MWg for significant periods of time in 2012, this type 



of operation does not appear to be characteristic of typical 



operation at NGS, based on our evaluation of previous years, as 



well as 2013. 



Based on the gross load operating profiles for six years, 



EPA estimated the rolling 30-BOD averages for each BOD to 



 



94 See RTC and references therein. 
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determine whether the operating profiles (which included actual 



startup, shutdown, and load-cycling in each year) would result 



in 30-BOD averages that would exceed 0.055 lb/MMBtu. Based on 



our analysis, EPA projected the highest 30-BOD average to be 



0.079 lb/MMBtu (Unit 2 in 2010). Using 2012 data, representative 



of load-cycling operation, EPA projected the highest 30-BOD 



average to also occur on Unit 2 (0.075 lb/MMBtu). Similarly, S&L 



projected the highest 30-BOD average in 2012 was from Unit 2, at 



0.077 lb/MMBtu. Therefore, although the scenarios modeled by S&L 



and EPA were not identical, the highest 30-BOD averages 



projected by EPA and S&L, using similar starting assumptions, 



were comparable. Our analysis, of projected SCR performance, 



which included emission and operating profiles of actual startup 



and shutdown events, and load-cycling in various years, showed 



that Unit 3 was not projected to exceed 0.055 lb/MMBtu in any of 



the evaluated years, and that there were several years within 



these six selected years that Units 1 and 2 would also not 



exceed 0.055 lb/MMBtu. 



 The analysis of projected 30-BOD average emission rates 



assumes that S&L’s value of 450 MWg (or 55 percent capacity) for 



the minimum operating load to operate SCR at NGS is correct. EPA 



notes that 450 MWg was a value that S&L assumed based on 



preliminary analysis of available low load temperature control 



systems. SRP submitted a similar S&L analysis to EPA for Units 1 
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and 3 at Coronado Generating Station (CGS).95 Units 1 and 2 at 



CGS are 430 MWg Riley-Turbo units that typically operate as 



load-cycling units. CGS burns low-sulfur coal from the Powder 



River Basin (PRB coal). With the application of low-load 



temperature controls on these units, S&L’s analysis suggests 



that the minimum operation load for SCR on Units 1 and 2 at CGS 



would be 138 MWg (or 32 percent capacity). This is significantly 



lower than the 55 percent capacity S&L assumed for NGS. S&L 



stated that the coal sulfur content will affect the minimum 



operating load for SCR. NGS does not burn PRB coal; however, NGS 



does burn low-sulfur coal from the Kayenta Mine. AECOM, SRP’s 



consultant for visibility modeling, reported the maximum sulfur 



content of the coal as 0.593 percent based on daily data for the 



2001-2003 period. For comparison, various sources reference PRB 



coal as generally low-sulfur coal with a sulfur content of less 



than 1 percent, or a mean of 0.5 percent.96 In contrast, high 



sulfur coal is typically above 3 percent.97 



EPA evaluated emission data of eight well-performing units 



burning PRB coal and generated empirical estimates for minimum 



operating loads and capacity requirements for SCR operation at 



 



95 See RTC and references therein. 
96 See, for example, publication from the U.S. Geological Survey, figure PQ-4 
and Table PQ-1, available at http://pubs.usgs.gov/pp/p1625a/Chapters/PQ.pdf. 
97 Id. 
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those facilities. Based on this analysis (see RTC for further 



detail), EPA estimated capacity requirements for SCR operation 



that ranged from 35 percent to 46 percent, with an average value 



of 40 percent. Using the average (40 percent) and the maximum 



(46 percent) capacity requirement to operate SCR, EPA projected 



that NGS would meet a limit of 0.055 lb/MMBtu (on a 30-BOD 



average) for all but 3 cases (i.e., Units 1 and 2 in 2012, and 



Unit 2 in 2010) under the 46 percent capacity requirement. Under 



the 40 percent capacity requirement to run SCR, Units 1 and 2 in 



2012 would remain below 0.055 lb/MMBtu and for Unit 2 in 2012 



the highest 30-BOD average was projected to be exactly 0.055 



lb/MMBtu. Operation of Unit 2 in 2010 was not typical of normal 



operation. Please see RTC for more detail on this analysis. 



The S&L report concludes that even with a design target for 



SCR of 0.03 lb/MMBtu, a limit of 0.07-0.08 lb/MMBtu is required 



to accommodate periods of startup, shutdown, and load-cycling 



operation. EPA agrees that load-cycling operation appears to be 



an important factor; however, EPA concludes that the critical 



S&L assumption, that the units at NGS must operate at 



approximately 55 percent capacity in order for the SCR to 



operate, was not sufficiently supported and was acknowledged by 



S&L to be an assumption based on a preliminary review of 



available low-load temperature control systems. EPA also notes 



that in the S&L revised 2013 cost analysis, S&L included costs 
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for hot water recirculation systems which “maintains SCR in 



operation at all plant operating loads” (emphasis added).98 



In summary, EPA is finalizing a BART Benchmark based on an 



emission limit for NGS of 0.055 lb/MMBtu on a rolling 30-BOD 



basis. In determining the achievability of this limit, EPA has 



conducted an analysis that considers actual periods of startup, 



shutdown, and low-load cycling. Based on the understanding that 



S&L would design the SCR system at NGS to a design target of 



0.03 lb/MMBtu, the BART limit of 0.055 lb/MMBtu represents an 



adequate compliance margin to accommodate periods of startup, 



shutdown, and load-cycling operation. 



Comment: Presumptive Limit for NOX 



 Several commenters noted that with existing LNB/SOFA 



controls, NGS emits NOX at rates below the presumptive limit of 



0.28 lb/MMBtu established by the EPA in the BART Guidelines. A 



commenter stated that to properly justify departure from the 



presumptive BART limit, EPA must evaluate the impacts of the 



presumptive BART limit in its five-factor analysis. 



Response: 



EPA disagrees with the comment that installation of 



LNB/SOFA at NGS should satisfy BART simply because it meets the 



 



98 See page 1-2 of the Sargent and Lundy report prepared for SRP, dated 
January 2, 2014, included as Appendix U to the SRP comment letter in the 
docket for this rulemaking. 
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presumptive limit for NOX of 0.28 lb/MMBtu in the BART Guidelines 



for tangential-fired boilers burning bituminous coal. 



Presumptive BART limits, and the corresponding technology upon 



which those limits are based, do not preclude states or EPA from 



setting limits that differ from those presumptions based on 



case-specific consideration of the relevant BART factors. The 



presumptive limits generally represent a minimum level of 



control for BART for various types of power plants, based on 



EPA’s assessment of the typical costs of controls and likely 



visibility benefits.99 EPA further disagrees with the assertion 



that we did not evaluate the impacts of the presumptive BART 



limit in our five-factor analysis. The presumptive BART limit of 



0.28 lb/MMBtu is based on the installation and operation of 



modern combustion controls. EPA evaluated LNB/SOFA (at a limit 



of 0.24 lb/MMBtu, which is each unit’s existing permitted NOX 



limit for operation with LNB/SOFA) in the five-factor analysis 



on which our proposed rule was based. Please see our RTC for a 



detailed discussion. 



Comment: Install SCR within 3.5 years 



 One commenter , an organization representing several 



environmental and Navajo non-governmental groups, stated that 



 



99 See 77 FR 14604, 14608-14610 (March 12, 2012) for a detailed discussion of 
the presumptive limits. 
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the CAA requirement for BART to be installed “as expeditiously 



as practicable” requires installation and full implementation of 



SCR on all three units at NGS within 3.5 years rather than five 



years. The commenter stated that EPA provided no site-specific 



factors at NGS that would require a longer-than-average 



installation time for SCR (particularly in light of the fact 



that it appears contractors in the region will not be 



overwhelmed). 



Response: 



 EPA disagrees with the commenter that a 3.5-year compliance 



deadline for the installation of SCR would be practicable for 



NGS. EPA agrees that there are numerous sources of information, 



including EPA’s response to comments on its BART determination 



for SJGS, to suggest that on average, the time required to 



design and construct an SCR system can range from 37 to 43 



months. The commenter also cites EPA documents suggesting that 



it generally takes 21 months to design, install, and test one 



SCR unit, and 35 months for SCR installation at power plants 



with multiple SCR units, and another publication that suggests 



that SCR can be installed in less than five years (i.e., 



document from The Brattle Group). Our RTC contains a detailed 



discussion of our conclusion that the Brattle Group estimate of 
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47 months (nearly 4 years) applies to one unit, not multiple 



units at one facility.100 



In addition, although EPA cited one facility where the 



retrofit of seven units required 35 months, EPA also stated 



“ideally, longer than 35 months would allow for all the 



retrofits to occur over a period of several years so that 



facility owners can properly plan outages and suppliers can 



properly plan for resource availability.”101 



The commenter also states that “it appears contractors in 



the region will not be overwhelmed” to justify why installation 



time for SCR should not be longer than average.102 We note that 



“installation time” is one part of compliance, and that EPA must 



also consider time for design, procurement, and permitting. We 



also note that the commenter did not provide any support for its 



statement that contractors in the region will not be 



overwhelmed. We note that several EGUs in the southwest have 



compliance dates for the installation of SCR around 2018.103 



Therefore, EPA anticipates that leading up to 2018, numerous 



 



100 See May 2012 Brattle Group document, page 12 and page 17, in the docket for 
this rule. 
101 See EPA 2002 Multipollutant Strategies document, page 22, in the docket for 
this rule. 
102 See page 17 of the EarthJustice comment letter, in the docket for this 
rule. 
103 See Final BART FIP for Four Corners Power Plant an compliance dates under 
the BART Alternative at 77 FR 51620 at 51648 (August 24, 2012) and Final 
Regional Haze FIP for Arizona (phase 1) at 77 FR 72512 at 72578 (December 5, 
2012). 
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coal-fired EGUs in the region will be retrofitted with post-



combustion controls. 



In taking action to finalize a BART Benchmark, EPA is 



retaining the five year compliance period as proposed. Because 



BART compliance at NGS involves the design, procurement, and 



installation of SCR on three units and upcoming ownership 



changes at NGS as discussed in our proposed rule, EPA is 



determining that a five-year BART compliance timeframe at NGS is 



as expeditious as practicable. This is within the range cited by 



the commenter and the facility operator (i.e., average of 21 to 



47 months per unit, or 35 months to 67 months for multiple units 



at one facility) and is consistent with the CAA which requires 



BART compliance as expeditiously as practicable but no later 



than five years following the effective date of the final 



rule.104 



G. Comments on BART for PM 



Comment: Support/opposition for finding not to establish PM BART 



 Several commenters supported EPA’s statement in the 



Proposed Rule that “[b]ecause emissions of PM are well 



controlled at NGS through federally enforceable limits, EPA is 



not proposing that it is “necessary or appropriate” under the 



TAR to determine BART for PM emissions at NGS.” 



 



104 See section 169A of the CAA (§169A(b)(2)(A) and (g)(4)). 
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 Some commenters noted that implementation of the Mercury 



and Air Toxics Standards (MATS) in the near future will 



establish an additional federally enforceable limit for PM of 



0.03 lb/MMBtu. The commenters added that the BART Guidelines 



provide that one can generally rely on MACT standards for 



purposes of BART. 



 In contrast, two commenters asserted that EPA was incorrect 



to determine that it need not evaluate BART for control of PM at 



NGS. The commenter asserts that the existing PM limit of 0.06 



lb/MMBtu was not based on a BART analysis and does not reflect a 



well-controlled PM emission rate for a coal-fired EGU. 



 One commenter asserted that the electrostatic precipitators 



(ESPs) at NGS do not represent the best system of control for 



PM. The commenter believes that EPA’s determination is 



inconsistent with recent BART and BACT determinations for coal-



fired utility boilers that set emissions limits for PM of 0.015 



lb/MMBtu or lower based on the use of fabric filter baghouses. 



The commenter concluded that EPA should revise its determination 



and complete a BART analysis for PM that includes evaluation of 



fabric filter baghouses. 



Response: 



EPA agrees with the comment that it is not necessary or 



appropriate to require BART for PM emissions from NGS at this 



time. As we stated in our proposed rule: “Emissions of PM and SO2 
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are controlled by hot-side electrostatic precipitators (HS-ESPs) 



and wet scrubbers, respectively.”105 Because NGS will be required 



to comply with the PM emissions limits in the MATS rule, EPA 



continues to find that it is not necessary or appropriate at 



this time to promulgate a BART emission limit for PM from NGS. 



EPA is not determining that the existing PM emission limit for 



NGS is BART. Instead, it is EPA’s position that it is not 



necessary or appropriate under our discretionary authority under 



the TAR, promulgated at 40 CFR 49.11, to conduct a BART 



determination for PM emissions because they are currently well-



controlled and will be further reduced by compliance with the 



0.03 lb/MMBtu emission limit in the MATS rule. 



One commenter asserted that EPA should require fabric 



filter baghouses as BART for PM. EPA cannot agree or disagree 



that baghouses would be required as BART for PM because, as 



described above, we have determined that it is not necessary or 



appropriate at this time to conduct a BART determination for PM 



at NGS. 



H. Comments on BART for SO2 



Comment: Support for finding that Reasonable Progress is met for 



SO2 



 



105 78 FR at 8279 (February 5, 2013). 
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 Several commenters noted that EPA recognized in the 



Proposed Rule that the emission limits EPA established for SO2 in 



1991 were determined to achieve greater reasonable progress than 



would BART. Several commenters agreed that no additional 



emission limits or controls should be required as a result of 



BART for SO2 emissions. One commenter noted that the existing SO2 



limit at NGS is more stringent than the BART Guidelines’ 



presumptive SO2 limit. 



Response: 



EPA agrees with these comments. As EPA stated in our 



proposal in February 2013, the SO2 emissions limit established in 



EPA’s 1991 SO2 FIP was determined to be better than BART under 



the visibility regulations addressing reasonably attributable 



visibility impairment. Specifically, EPA determined that 



promulgating a SO2 emission limit of 0.10 lb/MMBtu on an annual 



average basis would result in greater cumulative SO2 emissions 



reductions and visibility improvement over time than would the 



SO2 BART limit that EPA had proposed for NGS. NGS installed a wet 



flue gas desulfurization system to reduce SO2 emissions on each 



of its boilers in 1997-1999.106. 



I. Comments on EPA’s BART Alternative 



 



106 EPA initially codified the requirements for NGS to meet an SO2 emission 
limit in an existing FIP for the State of Arizona. See 40 CFR 52.145. After 
promulgation of the TAR, EPA moved the NGS SO2 FIP to 40 CFR 49.5513 
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Comment: Support for EPA’s authority for “better than BART” 



 Several commenters discussed and supported EPA’s policy and 



legal rationale for its discretion to approve “better than BART” 



alternatives and to provide an extended period for 



implementation of such an alternative at NGS. One commenter also 



opined that the 5‐year compliance period for BART that is defined 



in section 169A(g)(4) of the CAA applies by its terms only to: 



(1) SIPs, by providing that the BART compliance date shall be no 



later than “five years after the date of approval of a plan 



revision under this section”; and (2) FIPs promulgated under CAA 



section 110(c), by providing that the BART compliance date under 



any such FIP shall be no later than “five years after . . . the 



date of promulgation of such a plan revision in the case of 



action by the Administrator under section 110(c).” The commenter 



concluded that because the FIP for NGS is not promulgated under 



section 110(c) of the CAA, the 5-year timeframe for BART does 



not apply to NGS. 



Response: 



EPA agrees with the comment in support of our action to 



find that the TWG Alternative meets the framework established in 



our Proposed Rule. EPA agrees that we have the legal authority 



under the CAA and RHR to implement a “better than BART” 
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alternative.107 EPA agrees that we have the authority under the 



CAA and the TAR to extend the compliance date that will apply to 



the “better than BART” alternative pursuant to CAA Section 



301(d)(4) and 40 CFR 49.11(a), as discussed in detail below. 



 We also note that regardless of whether the commenter is 



correct that the CAA does not require compliance with the BART 



requirements within five years for sources subject to a FIP in 



Indian country, we consider five years to be a reasonable 



timeframe for the installation and operation of SCR at NGS.  To 



the extent the commenter is correct that the timing provisions 



of section 169A(g)(4) are outside the scope of EPA’s action to 



implement a FIP in Indian country under section 301 and the TAR, 



this further supports EPA’s determination that extending the 



compliance deadline beyond 2018 for a BART alternative at NGS is 



appropriate. 



EPA also agrees with the comment that approving the TWG 



Alternative for NGS will not compromise the ultimate goal of the 



RHR based on progress toward eliminating human‐caused visibility 



impairment in Class I areas by 2064.108 The TWG Agreement 



provides that the owner/operator of NGS will cease conventional 



 



107 See 40 CFR 51.308(e)(2); CAWCD v. EPA, 990 F.2d 1531 (9th Cir. 1993); CEED 
v. EPA, 398 F.3d 653 (D.C. Cir. 2005);  UARG v. EPA, 471 F.3d 1333 (D.C. Cir. 
2006). 
108 See CAA section 169A(1)(a). 
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coal-fired generation in 2044. Because the TWG Agreement 



included this provision, we are including a provision in the 



Final Rule that requires the owner/operator of NGS to cease 



conventional coal-fired generation by December 22, 2044.109 The 



TWG Agreement further states that the Navajo Nation may elect to 



operate NGS after December 22, 2044 consistent with EPA 



approval. EPA is not including this provision in the regulatory 



requirements at §49.5513(j)(3)(iii); however, EPA expects that 



NGS would be substantially modified if the Navajo Nation were to 



elect to continue operation of the facility after NGS ceases 



conventional coal-fired generation in 2044, and that NGS would 



then need to meet all applicable regulatory and permitting 



requirements in existence at that time. In addition, any power 



generating units that may be built to replace NGS would also be 



subject to environmental review and air permitting requirements. 



Comment: General opposition to EPA’s “better than BART” 



determinations 



 One commenter stated that EPA may approve an alternative to 



BART only under certain limited circumstances, with the 



fundamental legal requirement being a demonstration that the 



 



109 See 79 FR 12944, 12950 (March 7, 2014). “While it is true that the Regional 
Haze Rule and BART Guidelines do not contemplate unit retirements as a 
potential BART option, neither rule prohibits states or EPA from considering 
a shutdown as part of a BART determination if the strategy is proposed by the 
owner of a BART-eligible source.” 
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alternative will “achieve greater reasonable progress toward 



natural visibility conditions” as supported by the clear weight 



of evidence. The commenter indicated that there are two ways EPA 



can make such a demonstration: (1) showing that the distribution 



of emissions is substantially similar under BART and the 



alternative measure, and that the alternative measure provides 



greater emissions reductions; or (2) performing modeling to 



demonstrate that visibility does not decline in any affected 



Class I area and there is an overall improvement in visibility. 



The commenter stated that the EPA may not use the first prong of 



the above test because the TWG Alternative distributes emissions 



over time differently than BART. Because the TWG Alternative 



also results in reductions of SO2 and PM, the commenter states 



that the pollutants reduced are also distributed differently. 



The commenter added that a BART alternative must ensure that all 



necessary emission reductions occur in the first planning 



period, which ends in 2018, and that any emission reductions 



resulting from the alternative measure must be surplus to 



reductions required under other provisions of the CAA. 



Response: 



EPA disagrees with the commenter’s statement that the TWG 



Alternative fails to demonstrate that it will “achieve greater 



reasonable progress toward natural visibility conditions.” As 



explained below, we disagree with the various comments 
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underlying the argument that our framework for analyzing the TWG 



Alternative is flawed. 



EPA appropriately focused on a comparison of the emissions 



reductions from BART and the TWG Alternative, rather than using 



visibility modeling to compare the two approaches. As the 



commenter noted, EPA’s regulations provide a specific two-



pronged test that may be used to demonstrate that a BART 



alternative achieves greater reasonable progress. In this 



rulemaking, EPA has applied the first prong of that test to 



demonstrate that the TWG Alternative provides for greater 



reasonable progress. The first prong of the test, set out in 40 



CFR 51.308(e), states that if the distribution of emissions is 



not substantially different under BART and the alternative, and 



“the alternative measure results in greater emission 



reductions,” the alternative may be deemed to achieve greater 



reasonable progress. Because both BART and the TWG Alternative 



apply to the same source the geographic distribution of 



emissions is similar.110 EPA therefore applied this test to 



 



110 In providing states with the flexibility to adopt alternative measures in 
lieu of BART, EPA assumed that under the BART alternative provisions, states 
would most likely adopt a trading program rather source specific BART 
controls. See, e.g., 40 CFR 308(e)(a regional haze SIP must contain BART 
limits unless the State demonstrates that “an emissions trading program or 
other alternative will achieve greater reasonable progress…”). The geographic 
distribution of emissions under a trading program is unlikely to be similar 
to that under source-specific BART. In contrast, the geographic distribution 
of emissions under a “better than BART” alternative that applies only to the 
BART source in question would be similar. 
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determine whether the TWG Alternative provided for greater 



reasonable progress, taking into account total NOX emissions over 



the 2009 to 2044 period from both BART and the TWG Alternative. 



The commenter argues, however, that the emissions must be 



temporally similar in order for this test to apply. When EPA 



added §51.308(e)(3) to the regional haze regulations in 2005, 



however, we made clear that EPA intended this test to apply 



where the geographic distribution of emissions between the BART 



and an alternative were similar.111 This approach is reasonable, 



as visibility modeling is not needed to demonstrate that a 



greater reduction in emissions from a source will result in 



greater visibility benefits than a lesser reduction in emissions 



from the same source. Accordingly, to the extent that the 



regulations are not clear that the test applies where the 



geographic distribution of emissions is similar, our 



interpretation is a reasonable one. In concluding that this test 



is the appropriate one to apply, EPA is not ignoring the 



commenter’s argument that the TWG Alternative distributes 



emissions over time very differently than would BART, and that 



in the near term, visibility would improve more rapidly if EPA 



were to require the installation of BART controls sooner. It is 



 



111 70 FR at 39136. 
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not necessary to model the visibility impacts of the TWG 



Alternative and BART, however, to reach that conclusion.112 



EPA is accordingly determining that the provisions for 



retiring capacity and installing SCR under the TWG Alternative 



achieve a similar geographic distribution of emissions and that 



the appropriate test to apply is whether the alternative 



provides for greater emissions reductions than BART. In applying 



that test, EPA considers it reasonable to consider the 



cumulative emissions under BART and the BART alternative, rather 



than to simply compare annual emissions in some future year 



under the two scenarios. This approach provides a reasonable 



 



112 Although the commenter argues that visibility modeling is required to 
demonstrate that the TWG Alternative makes greater reasonable progress, the 
commenter notes only in passing the second test set out in the regulations at 
40 CFR 51.308(e)(3) governing situations where BART and a BART alternative 
will result in dissimilar distributions of emissions. In such situations, 
greater reasonable progress may be shown if visibility modeling shows that 
(i) visibility does not decline in any Class I area, and (ii) there is an 
overall improvement in visibility by comparing the average differences 
between BART and the alternative over all affected Class I areas. Even absent 
visibility modeling, it seems clear that the TWG Alternative, which requires 
NGS to reduce emissions from current levels, will not cause visibility to 
decline in any Class I area. Visibility modeling done by EPA in response to 
comments regarding the limited benefits of SO2 and PM reductions suggests that 
the TWG Alternative also passes the second half of this test. As explained in 
the RTC, EPA modeled the visibility impacts of TWG Alternatives A1, A2, and 
A3 (the operating scenarios that include reductions in alternative 
pollutants). See RTC for further discussion. This modeling shows that the 
cumulative visibility benefits of the TWG Alternative outweigh those 
associated with BART. Although we have not modeled the visibility impacts of 
Alternative B, compliance with the 2009-2044 and 2009-2029 NOx Caps will 
require NGS to achieve emission reductions similar to those required under 
Alternative A1 because the 2009-2029 NOX Cap is based on emissions that would 
be expected to occur under Alternative A1 (closure of one unit in 2019) and 
the 2009-2044 NOX Cap applies to all alternatives under the TWG Alternative. 
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mechanism to give credit to NGS for its early reduction in NOX 



emissions from the installation of combustion controls. 



 The commenter also objects to EPA’s decision to approve a 



BART alternative that will not be fully implemented by 2018. EPA 



agrees that the regional haze rule requires BART alternatives to 



be fully implemented by states by 2018, the end of the first 



planning period for states that were required to submit regional 



haze plans.113 As noted in the Proposed Rule, given the deadline 



for the submittal of regional haze SIPs, EPA’s regulations 



accordingly built in an additional five years beyond the BART 



compliance date for the implementation of BART alternatives.114 



We note that in this action, although the TWG Alternative 



will not be fully implemented until 2044, NOx emissions from NGS 



have already declined from historical levels, and significant 



additional declines in emissions are expected in 2019 and again 



in 2030.  Nonetheless, we acknowledge that we are looking 



forward to 2044 for full implementation of the TWG alternative, 



well beyond the 2018 date in the RHR. We explained the basis for 



our proposed decision to set the compliance period for the TWG 



Alternative in the Supplemental Proposal. EPA’s reasoning on 



this issue is grounded in CAA section 301 and the TAR. The TAR 



 



113 40 CFR 51.308(e)(2)(iii). 
114 78 FR at 8288. 
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generally exempted Tribes from the CAA submittal deadlines that 



applied to States. EPA interprets the requirement in 40 CFR 



51.308(e)(2)(iii) to constitute a reasonably severable RHR 



submittal deadline that applies to States but not to Tribes. If 



the alternative measure is promulgated by the State, it must 



“submit[s] an implementation plan containing the following plan 



elements and include[s] documentation for all required analyses: 



. . . (iii) A requirement that all necessary emission reductions 



take place during the period of the first long-term strategy for 



regional haze.” Therefore, it is a required “plan element” for a 



State-only required implementation plan submittal. See 40 CFR 



51.308(b)(3)(requirements for States to submit long-term 



strategies). Because it is not mandatory for the Tribe to submit 



a long-term strategy, there is no mandatory requirement for the 



Tribe to ensure that all emissions reductions from a better than 



BART alternative occur within some deadline. 



This result is equitable as well as reasonable. States were 



required to submit SIPs in 2007, allowing 11 years for a “better 



than BART” alternative to be achieved in 2018. Because this is a 



FIP for a source in Indian country, and we are only now 



implementing the requirement in 2014, it is equitable to extend 



the compliance time as well. Please see the RTC for a more 



detailed discussion. 
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In summary, EPA is determining that the TWG Alternative is 



“better than BART” based on achieving greater NOX emissions 



reductions over a similar geographic distribution, within the 



date of the goal specified in the RHR of achieving natural 



conditions in 2064. Given the requirement for the owner/operator 



to cease conventional coal-fired generation at NGS in 2044, and 



with cumulative emissions over 2009 to 2044 being less than the 



BART Benchmark, the TWG Alternative satisfies the requirements 



of the RHR with respect to NOX BART as applied to Navajo Nation 



based on the TAR. 



Comment: EPA overestimated the BART Benchmark 



 Aside from its assertions that an approach using a BART 



Benchmark based on total emissions is not lawful under the CAA, 



one commenter (an organization representing itself and several 



other non-governmental organizations) stated that EPA’s 



assumptions in calculating a numerical value for the BART 



Benchmark included errors and improper credits. Specifically, 



the commenter asserted that: (1) EPA’s credit for the early 



installation of LNB/SOFA runs counter to the Regional Haze Rule, 



EPA’s longstanding policies, and EPA’s specific statements 



regarding the haze determination for NGS, (2) EPA’s proposal to 



delay BART due to the LNB/SOFA credit creates a dangerous 



precedent that threatens to significantly undermine the regional 



haze program, (3) EPA made a number of errors in its 
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calculations that all have the effect of artificially inflating 



the BART Benchmark. The specific errors purported by the 



commenter are outlined in more detail in the RTC. The commenter 



asserts that in total, assuming a final rule by July 1, 2014, 



their recommended revisions to the BART Benchmark would reduce 



the estimated emissions under BART during EPA’s chosen timeframe 



(2009-2044) by nearly 100,000 tons, a reduction of approximately 



26 percent. The commenter asserted that if EPA persists in using 



the emission cap framework, EPA must correct the NOX cap to 



prevent alternatives from being compared to an artificially 



inflated estimate of total NOX emissions. 



Response: 



 The commenter questions the use of LNB/SOFA credit in the 



BART Benchmark and cites three sources to support its assertion 



that the LNB/SOFA credit runs counter to the RHR and EPA’s long-



standing policies: (1) page 18 of a report written by Victoria 



Stamper (Stamper Report), which was commissioned by the 



commenter and submitted as part of its comments,115 (2) page 



35,728 of the July 1, 1999 Regional Haze Rule, and (3) section 



IV.D.4.d of the BART Guidelines.116 EPA disagrees with these 



assertions. 



 



115 See document number 0372 in the docket for this rule. 
116 Id. page 21. 
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The three citations provided by the commenter do not 



support its assertions that our proposal to credit NGS for the 



early installation of LNB/SOFA runs counter to the Regional Haze 



Rule or EPA’s long-standing policies. These three citations 



merely address the appropriate baseline period to use in the 



five-factor BART analysis. Page 18 of the Stamper Report 



supports our use of 2001-2003 as the baseline period for our 



BART determination for NGS and cites to 64 FR at 35,728 of the 



July 1, 1999 Regional Haze Rule that discusses EPA’s 



determination that the most appropriate baseline period would be 



over the 2001 to 2004 timeframe. The baseline period is used for 



evaluating the costs and visibility benefits of controls. The 



Stamper Report also cites Section IV.D.4.d of the BART 



Guidelines at 40 CFR Part 51 Appendix Y, that states baseline 



emissions should generally represent a realistic depiction of 



anticipated emissions for the source based on actual emissions 



from a baseline period. 



The commenter also cited the discussion in our Proposed 



Rule under Factor 3, where we described, in 2008, how the early 



installation of LNB/SOFA would not prejudice the implementation 



of more effective controls for BART. As stated previously, we 



did not use the LNB/SOFA credit to justify a less stringent 



determination of BART for NGS. The commenter characterizes the 
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credit as a shift in course from the agreements and 



understandings established in 2008 during the PSD permit process 



for the installation of LNB/SOFA. EPA disagrees. As stated in 



our Proposed Rule, citing the Ambient Air Quality Impact Report 



from the 2008 Proposed PSD Permit, EPA stated that the early 



installation of LNB/SOFA systems would not affect the baselines 



for cost or visibility improvements, and therefore will not 



influence EPA’s determination of the NOX reductions required for 



BART.117 EPA’s BART analysis for NGS was consistent with this 



statement. As previously noted, EPA used the 2001-2003 period as 



the baseline for determining cost-effectiveness and visibility 



benefits of controls, and determined, based on our analysis of 



all five factors, that SCR+LNB/SOFA is an appropriate BART 



Benchmark for NGS. 



The commenter relies on EPA’s statements about the 



appropriate baseline period to support an assertion that in a 



BART analysis, EPA should not give consideration or credit for 



controls installed after the baseline period. As stated in 



section 5.0 of the RTC, although we appropriately acknowledged 



the installation of LNB/SOFA after the baseline period at NGS 



under Factor 3 (existing controls at the facility), our analysis 



of cost-effectiveness and anticipated visibility benefits 



 



117 See 78 FR at 8284 (February 5, 2013). 
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appropriately compared SCR+LNB/SOFA against the 2001-2003 



baseline period.118 



EPA’s proposed credit for early installation of LNB/SOFA 



was not associated with our five-factor analysis or BART 



determination for NGS. Rather, EPA discussed the LNB/SOFA credit 



in our framework for evaluating alternatives to BART. 



Specifically, in discussing our framework for BART Alternatives, 



EPA calculated the cumulative NOX reductions achieved early 



because the operator of NGS elected to install LNB/SOFA on one 



unit per year over 2009-2011, instead of waiting for the 



compliance period for BART. In our Proposed Rule and 



Supplemental Proposal we used this value, the LNB/SOFA credit, 



when comparing BART Alternatives to BART. As discussed elsewhere 



in the RTC, EPA’s proposal to allow BART Alternatives to take 



credit for the early installation of LNB/SOFA at NGS is a 



reasonable use of our discretion under the TAR.119 



EPA disagrees with the assertion that this credit creates a 



dangerous precedent that threatens to significantly undermine 



the regional haze program. EPA notes that part of our rationale 



 



118 We note that in State of North Dakota v. EPA, the U.S. Court of Appeals for 
the Eighth Circuit vacated and remanded EPA’s promulgation of a FIP for Coal 
Creek Station because EPA did not consider the existing pollution control 
technologies in use at Coal Creek Station that were voluntarily installed 
after the baseline period. This document is included in the docket for this 
rule. 
119 See 78 FR at 62511 (October 22, 2013). 
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for the better than BART framework for NGS (including the credit 



for the early installation of LNB/SOFA and the adjusted 



compliance timeframe for BART Alternatives) was the potential 



impacts to numerous tribes that rely on NGS and/or CAP, as well 



as EPA’s regulations specifying that SIP submittal deadlines 



that apply to states do not apply to Tribes (or to EPA when 



implementing FIPs in Indian country). Further, EPA notes that 



the relationship between NGS and CAP is unique, the only other 



BART-eligible source in Indian country is the Four Corners Power 



Plant, and EPA has already completed the BART determination and 



FIP for this facility.120 



The commenter alleges that “EPA’s claimed reliance on 



“early” LNB/SOFA as an excuse to avoid or delay what is legally 



required is misplaced and without foundation in the facts or 



law.”121 EPA disagrees with the assertion that we are delaying 



BART. As stated elsewhere in the RTC, as well as in our Proposed 



Rule and Supplemental Proposal, EPA did not propose to “delay 



BART.” EPA proposed to provide additional flexibility in the 



compliance timeframe for alternatives to BART.122 



 



120 See 77 FR 51620 (August 24, 2012). 
121 See page 22 of the EarthJustice comment letter dated January 3, 2014 
(document 0367 in the docket for this rule). 
122 See 78 FR at 8288, column 1, describing our proposed BART determination. 
See also 78 FR at 8289, section titled “Legal Rationale for Extending 
Compliance Schedule for Alternative Measures for NGS.” 
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The commenter’s use of quotation marks around the word 



“early” implies that the LNB/SOFA modifications were not, as a 



factual matter, installed early. However, EPA notes that in 



2008, when the operator of NGS began discussions with EPA 



regarding the permitting requirements associated with the 



significant increase in carbon monoxide (CO) emissions that 



would result from the installation of LNB/SOFA, EPA had already 



begun our process for evaluating BART for NGS, but had not yet 



proposed a BART determination or put forth our ANPR. Therefore, 



no requirement existed that mandated the installation of 



LNB/SOFA at NGS. In addition, the operator of NGS was aware that 



a BART determination, that would likely involve but may not be 



limited to LNB/SOFA, was forthcoming. As noted in our Proposed 



Rule, the operator of NGS could have waited until the compliance 



date for BART to initiate any reductions in NOX emissions; 



however, the operator elected in 2008 to seek the necessary 



permit to install LNB/SOFA on one unit per year over 2009-



2011.123 Thus, because the LNB/SOFA modifications were made in 



2009-2011, NOX emissions from NGS declined from a high of over 



35,000 tons in 2002 to less than 20,000 tons after 2011.124 



 



123 See Proposed Rule at 78 FR at 8289 (February 5, 2013). 
124 See RTC and references therein. In 2011, NGS emitted 19,900 tons of NOX, in 
2012, NGS emitted nearly 16,500 tons of NOX and in 2013, nearly 17,500 tons of 
NOX. 
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Although some of the decline in total NOX emissions can be 



attributed to a decrease in capacity utilization (i.e., decline 



in heat input of approximately 13 percent when comparing 2002 to 



2013), the dominant contributor to the decline in NOX emissions 



from NGS was from the installation of LNB/SOFA over 2009-2011. 



EPA considers these emission reductions to be real reductions 



that were not required (i.e., voluntary and surplus) and were 



achieved in advance of any actual requirement to reduce 



emissions (i.e., early). 



EPA also disagrees with the assertion that we made errors 



in calculating the BART Benchmark and NOX Cap. The commenter 



argues that SCR can meet a lower emission limit than proposed by 



EPA and that EPA should have set a compliance date within 3.5 



years. As discussed in Section 8.1 of the RTC, EPA disagrees 



that the BART Benchmark should be based on an emission limit of 



0.040 lb/MMBtu and that compliance should be required in 3.5 



years. EPA is finalizing a BART Benchmark based on our 



determination requiring NGS to meet a limit of 0.055 lb/MMBtu 



within five years of the effective date of the Final Rule. 



Therefore, EPA is not revising the BART Benchmark or NOX Cap to 



assume a limit of 0.040 lb/MMBtu or a shorter compliance time 



for BART. 



 In addition, the commenter recommends that EPA use average 



heat input over the baseline period (i.e., over 2001-2003) 
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rather than the average over the pre-LNB/SOFA time period (i.e., 



average over 2001-2008) to calculate future emissions. The 



commenter notes that our calculations for cost-effectiveness use 



baseline heat input over 2001-2003 to calculate pre- and post-



control emissions (approximately 5,264 tons per year). The 



commenter asserts that this inconsistency is arbitrary. The 



commenter correctly notes that EPA used the average heat input 



over 2001-2008 (the pre-LNB/SOFA time period) to estimate 



emissions over 2009-2019 that would have occurred if the 



operator of NGS had not installed LNB/SOFA early, and emissions 



over 2019 to 2044 under BART (5,345 tons per year). The average 



heat input over the baseline period of 2001-2003 was 191,505,266 



MMBtu, while the average heat input over 2001-2008 was 



194,373,910 MMBtu. This is a difference of about 1.5 percent. 



EPA agrees that use of the same 2001-2003 baseline heat input 



value for estimating pre- and post-control emission rates is 



appropriate and consistent with the RHR and BART Guidelines, 



particularly in light of the goal of understanding the effect of 



a given control technology on emissions (i.e., assume identical 



values for baseline and future heat input to isolate the impact 



of control technologies). However, this approach does not mean 



that an average from the three-year baseline period (2001-2003) 



is most appropriate for estimating future emissions in 



determining the BART Benchmark. EPA notes that the use of 
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average heat input for 2001-2008 includes the baseline period 



recommended by the commenters and provides a larger data set, 



and therefore a more robust average value for estimating future 



emissions. EPA considers the use of an average value based on 



three years to be less robust than an average value based on 



eight years of data for representing potential future operation; 



therefore, EPA is retaining our use of the average heat input 



over 2001-2008 for estimating emissions over 2009-2044. EPA 



further notes that emission caps in permit requirements are 



typically established based on the facility’s potential to emit 



(PTE) and would thus be calculated using maximum heat input 



values. The highest observed annual heat input value was 



199,398,687 MMBtu and, if used in the NOX cap, would result in a 



significantly higher BART Benchmark. 



 The commenter also argues that in calculating the NOX cap, 



EPA should use a value that reflects an annual average for post-



control emission rates rather than a rate based on a 30-day 



average limit of 0.055 lb/MMBtu. The commenter reviewed daily 



data from 2000 to 2013 and calculated the ratio of the maximum 



30-day average rate to the annual rate for each year and 



determined an average ratio of 1.135. Based on this ratio, the 



commenter recommended that the BART emission limit of 0.055 



lb/MMBtu (on a rolling average of 30 boiler operating days) be 



reduced by a factor of 1.135 as an estimate of what the annual 
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average post-control emission rate would be at NGS (i.e., 0.048 



lb/MMBtu). EPA agrees that generally, emission rates averaged 



over an annual basis are lower than emission rates averaged over 



a 30-day basis. However, EPA did not propose setting a BART 



limit for NGS on an annual average basis and EPA did not receive 



any comments suggesting that we do so. Without an enforceable 



annual limit, EPA considers it inappropriate to assume a lower 



emission rate in our calculation of the NOX Cap. We note that the 



BART Guidelines require that BART limits for EGUs be set on a 



rolling average of 30 boiler operating days. Therefore, although 



the BART Guidelines would not preclude establishing multiple 



emission limits over different averaging periods, the BART 



Guidelines do not require it. 



 Separately, the commenter also asserts that EPA 



overestimated the 2009-2044 NOX Cap. The commenter represents 



EPA’s NOX Cap as the scenario it calls “CAP-1” with a value of 



494,899 tons. This value is consistent with the 2009-2044 NOx Cap 



EPA proposed in our Supplemental Proposal.125 The commenter 



asserts that this value is overestimated because (1) actual heat 



input data should be used to calculate the NOX Cap; and (2) the 



 



125 See Table 3 of our Supplemental Proposal at 78 FR at 62516 (October 22, 
2013). 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 116 of 218 



 



LNB/SOFA could be installed in two years.126 EPA disagrees with 



these assertions. 



 The commenter argues that for the period of 2009-2013, 



actual heat input data should be used to calculate the NOX Cap 



instead of the average heat input value over 2001-2008. EPA 



acknowledges that actual heat input data is available for the 



2009-2013 period; however, EPA considers using the average value 



to be appropriate, recognizing that years of lower than average 



capacity utilization will be balanced with years of higher than 



average capacity utilization at NGS. 



The commenter also asserts that LNB/SOFA could have been 



required in two years, on a separate compliance timeframe than 



installation of SCR and that this should have been incorporated 



in our calculation of the NOX Cap. EPA is not aware of any BART 



determination that required combustion controls on a different 



schedule than post-combustion controls. Although the commenter 



correctly notes that LNB/SOFA was installed in three years (on 



one unit per year over 2009-2011), EPA notes that the operator 



began the permitting process in 2008 and installed the LNB/SOFA 



during periods of major outage for each unit, which occurs at 



 



126 See Table 3 of the report written by Nathan Miller and Raijit Sahu 
(Miller/Sahu Report) commissioned by the commenter and submitted with its 
comments. See document number 0370 in the docket for this rule. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 117 of 218 



 



NGS every six years for each unit.127 EPA expects that it would 



not have been practicable to require installation of LNB/SOFA 



within two years following the final rule because, in order to 



accommodate one year for permitting, it would have required 



major outages on all three units in the same year. Therefore, 



EPA does not consider it practicable to assume the LNB/SOFA 



would or could have been installed on a separate track from the 



SCR. 



Although the commenter makes assertions related to 



purported overestimations of the BART Benchmark and the 2009-



2044 NOX Cap separately, the commenter combines all of the 



assertions together to argue that the 2009-2044 NOX Cap should be 



373,029 tons (121,870 tons, or 25 percent, lower than EPA’s 



proposed 2009-2044 NOX Cap of 494,899 tons). As outlined above, 



EPA disagrees than any of the purported corrections suggested by 



the commenter are necessary or appropriate for projecting annual 



emissions to calculate the 2009-2044 NOX Cap. 



Comment: EPA double-counted the benefits of LNB/SOFA 



One commenter asserted that EPA double-counted the benefits 



of the early installation of LNB/SOFA, stating that EPA 



calculated cumulative emissions for the BART alternatives 



 



127 See tab titled “Outage Cycle” in the document titled “EPA Analysis of BART 
Alternatives” in document number 0004 in the docket for this rule. 
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including the benefits of early reductions, then subsequently 



applied a LNB/SOFA credit again to BART alternatives. 



Response: 



EPA disagrees with the assertion that we double-counted 



emission reductions associated with the early installation of 



LNB/SOFA. 



In our February 5, 2013 proposed rule, EPA calculated the 



value of the LNB/SOFA credit based on the difference between 



total emissions under the BART scenario where LNB/SOFA is 



installed concurrently with SCR and the actual scenario when 



LNB/SOFA was installed early. The value of this credit was then 



applied to total emissions over 2009-2044 under Alternative 1.128 



Although our calculation of emissions under Alternative 1 did 



account for actual emissions with early installation of 



LNB/SOFA, and thus applying the LNB/SOFA credit to the BART 



Alternative may appear to be double counting, it is not double-



counting because the BART Alternatives were compared against a 



BART Benchmark that also accounted for actual emissions with 



early installation of LNB/SOFA. Thus, both the BART Benchmark 



and Alternative 1 were calculated the same way (actual emissions 



accounting for early LNB/SOFA installation), and the LNB/SOFA 



 



128 See document titled “EPA Analysis of BART Alternative.xlsx” in document 
0004 in the docket for the rule. 
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credit was only applied to Alternative 1. An example of double-



counting would have been if EPA had applied the LNB/SOFA credit 



to cumulative emissions over 2009-2044 under Alternative 1 and 



then compared that value to total emissions over the same period 



under BART assuming LNB/SOFA and SCR were installed 



concurrently. 



 In our October 22, 2013 Supplemental Proposal, EPA 



approached the calculation from a different but equivalent 



perspective. The new calculation approach was used because it 



was more intuitive to apply and understand in the context of an 



enforceable cap on NOX emissions. In the Supplemental Proposal, 



the BART Benchmark was established as the total emissions over 



2009-2044 that would have occurred if LNB/SOFA and SCR were 



installed concurrently, five years following the effective date 



of the final rule. Total emissions under BART Alternatives were 



then calculated using actual emissions beginning in 2009 (i.e., 



accounting for the early installation of LNB/SOFA) and 



projections for future emissions. Thus, in the methodology used 



in the Supplemental Proposal, the LNB/SOFA credit was applied to 



the BART Benchmark and NOX Cap, rather than to the TWG 



Alternative. This method is equivalent to the one used in the 



Proposed Rule but does not give the appearance of double-



counting. In our Supplemental Proposal and supporting documents, 



EPA included calculations to show that these two methods are 
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equivalent.129 The two methods are equivalent because what 



matters in the “better than BART” context is the difference 



between total emissions under BART and total emissions under the 



BART Alternative. Whether the LNB/SOFA credit is applied to BART 



or BART Alternatives will affect the absolute value of a total 



(e.g., using the numbers in Table 2 of the Supplemental 



Proposal, the LNB/SOFA credit represents a difference of 377,008 



tons or 480,489 tons), but it does not affect the difference 



between BART and BART Alternatives. The method used in the 



Supplemental Proposal is more intuitive because BART and the 



BART Benchmark reflect total emissions over 2009-2044 that would 



have occurred if LNB/SOFA were installed concurrently with SCR, 



and the BART Alternatives reflect actual emissions without 



further credit or modification. Because no credits or 



modifications are made to actual emissions under the BART 



Alternatives, this method is the more logical accounting 



methodology for determining compliance with the 2009-2044 NOX 



Cap. 



Comment: BART Alternatives would interfere with reasonable 



progress goals in other states 



 



129 See Table 2 of the Supplemental Proposal (78 FR at 62515, October 22, 2013) 
and document number 0191 titled “Supplemental Better than BART 
Alterntives.xlsx” in the docket for this rule. 
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 One commenter stated delaying the compliance date for BART 



will allow NGS to continue emitting pollutants in excess of the 



levels modeled by the WRAP and will interfere with the ability 



of Arizona, Utah, and Colorado to meet their reasonable progress 



goals for 2018. 



Response: 



The issue raised by the commenter is outside the scope of 



our rulemaking addressing the NOX BART requirements for NGS. 



Although 40 CFR 51.308(d)(3) requires states to submit long-term 



strategies that are sufficient to ensure that the state has 



included all measures needed to achieve its share of emission 



reductions agreed to through the regional planning process, the 



Navajo Nation has not yet submitted a long-term regional haze 



strategy. In addition, EPA has not yet found it necessary or 



appropriate to address these requirements through a FIP. If EPA 



determines it is necessary or appropriate to do so, we will take 



appropriate action. 



Meanwhile, we note that for NGS, the WRAP assumed that NOX 



emissions in 2018 would equal 10,611 tons per year. NOX emissions 



under the TWG Alternative, in turn, will range from 



approximately 13,000 to 15,000 tons per year following the 



closure of one unit (or equivalent curtailment) at the end of 



2019. We also note that the closure of one unit (or equivalent 



curtailment) by the end of 2019 would reduce not only NOX, but 
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also emissions of SO2. Given the overall changes in emissions 



from the various regional haze actions since the WRAP made its 



projections, we will be better able to assess the need, if any, 



for further action once Arizona, Utah, and Colorado have 



prepared regional haze SIPs for the second planning period. 



J. Comments on the TWG Alternative and EPA’s Supplemental 



Proposal 



Comment: TWG Alternative should not be premised on SCR as BART 



One commenter argued that the 2009-2044 NOX Cap used for the 



TWG Alternative is unduly and arbitrarily stringent because it 



is based on a limit of 0.055 lb/MMBtu, which the commenter 



believes is too stringent because (1) EPA should not have 



determined that SCR is BART and (2) even if SCR were the 



appropriate basis for BART, 0.055 lb/MMBtu is not achievable. 



The commenter stated that because Arizona agricultural users 



will phase out their use of CAP Ag Pool water by December 2030 



pursuant to the 2004 Arizona Water Settlement Act (AWSA), 



capital costs that are collected in advance of SCR operation 



will be imposed on NIA users in exchange for no benefit. The 



commenter asserted that if EPA finalizes either of the “better 



than BART” alternatives without modification, it would be 



arbitrarily and capriciously apportioning compliance costs to 



NIA water users for which they are not responsible. Given EPA's 



acknowledgment of the compliance flexibility that exists with 
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respect to the TAR, the commenter believes that the failure to 



consider potential “better than BART” alternatives that would 



afford compliance flexibility to all NGS stakeholders on an 



evenhanded basis constitutes an abuse of discretion on the part 



of EPA. 



Response: 



 EPA disagrees with the assertion that the TWG Alternative 



is unduly and arbitrarily stringent because it is based on a 



BART limit of 0.055 lb/MMBtu. We consider the limit of 0.055 



lb/MMBtu to appropriate for establishing the BART Benchmark for 



NGS. EPA addressed specific comments related to the BART limit 



in section 8.1 of the RTC. We also note that the TWG Alternative 



was developed as an agreement between diverse stakeholders, 



including SRP, the operator of NGS on behalf of itself and other 



co-owners, and the CAWCD. Although both entities submitted 



comments in opposition to the proposed BART limit of 0.055 



lb/MMBtu, both parties signed the TWG Agreement that establishes 



the NOX Cap based on the proposed BART limit of 0.055 lb/MMBtu. 



The commenters indicate that their access to CAP Ag Pool 



water is expected to end in 2030, and assert that the timeframes 



for compliance with the limit of 0.07 lb/MMBtu in 2030 would 



necessitate water rate increases prior to 2030. The commenter 



asserts that it is arbitrary and capricious for NIA water users 



to pay a few years of higher CAP water rates for controls that 
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will not be operational until after their access to the CAP Ag 



Pool expires. EPA notes that the direct impact of compliance 



with the limit of 0.07 lb/MMBtu in 2030 under the TWG Agreement, 



presumably with installation and operation of SCR, would be on 



the cost of electricity generation. Increasing water rates are 



indirect impacts that result from the relationship between NGS 



and CAP. EPA does not set or determine water rates charged by 



CAWCD to the CAP Ag Pool or any other classes of CAP customers. 



EPA’s proposed and final approval of requirements consistent 



with the TWG Agreement as a “better than BART” alternative is 



based on our review of the anticipated emission reductions 



associated with the TWG Alternative compared to BART. Although 



EPA, DOI, and DOE have committed to work together on many issues 



related to NGS, including funding for the federal portion of 



capital improvements at NGS, EPA does not determine how controls 



would be financed and how and when electricity or water rates 



would be adjusted to recover costs. 



Comment: TWG Alternative does not fully meet EPA’s obligations 



to the Gila River Indian Community 



 The Gila River Indian Community said that even though it 



fully supports the TWG Alternative, it is concerned that EPA has 



not met its obligations to the Community because of the 



significant costs to NGS and associated impacts on the 



Community. Rather, the commenter views the TWG Alternative as 
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the first step in a process that will limit the impacts on the 



Community because only under the TWG Alternative will key U.S. 



commitments contained in the TWG Agreement be realized. 



Specifically, under the TWG Agreement, and as outlined by the 



commenter, DOI will work with the Community and other tribes in 



the area around NGS, to evaluate the actual impacts the 



regulatory requirements will have on NGS over time. The 



commenter specifically referred to the U.S. commitment to 



allocate $10 million annually for 10 years starting in 2020, 



from the Reclamation Water Settlements Fund to reduce impacts to 



the Development Fund. 



Response: 



EPA acknowledges the comment and is aware that costs 



associated with implementing the TWG Alternative will have 



implications for numerous Tribes, including the Gila River 



Indian Community. EPA is committed to continuing to work with 



the Department of the Interior and the Department of Energy in 



the Interagency Working Group on NGS, as laid out in the Joint 



Statement signed in January 2013 by the heads of the three 



agencies, to work with tribes to address long-term issues 



related to NGS. The provisions in the TWG Agreement that are not 



related to EPA’s authority to evaluate BART or a “better than 



BART” alternative, however, are beyond the scope of this 



rulemaking. 
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Comment: TWG Alternative is vague and unenforceable 



 One commenter stated that a BART determination must include 



clear requirements for emissions reductions and a clear timeline 



for those reductions, to ensure continuing visibility 



improvements in Class I areas. The commenter indicated that 



without specific emission limits and/or commitments to retire 



specific amounts of capacity from specific units, as of a date 



certain, it is impossible to calculate the visibility 



improvements that will result from the TWG Alternative, 



particularly TWG Alternatives A3 and B, and it will be 



impossible for individuals or EPA to assess whether NGS is on 



track to meet the emission reductions necessary to ensure 



reasonable progress toward natural visibility in affected Class 



I areas. 



Response: 



 EPA disagrees with the assertion that the TWG Alternative 



is vague and unenforceable. EPA acknowledges that the TWG 



Alternative provides flexibility in a manner that appears 



complex. This complexity is a result of the role future 



ownership outcomes will have in determining the most reasonable 



compliance options in the future. Once the ownership issues are 



resolved, the scope of options under the TWG Alternative 



narrows. Although some flexibility still remains in the TWG 



Alternative, particularly under TWG Alternative B, the options 
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for future operation of NGS are bounded by the limitations 



provided by the 2009-2044 and 2009-2029 NOX Caps. 



 Contrary to the assertions by commenters, EPA included 



proposed regulatory language in our Supplemental Proposal that 



provided specific and enforceable timelines for achieving 



emission reductions under the TWG Alternative. The proposed 



language under 40 CFR 49.5513(j)(3)(i), “Operating Scenarios to 



Comply with 2009-2044 NOX Cap,” defines the timeframes and 



requirements under TWG Alternatives A1, A2, A3, and B, all of 



which must be implemented in a manner that ensures total NOx 



emissions over 2009-2044 remain below the 2009-2044 NOx Cap. 



Specifically, §49.5513(j)(3)(i)(A) defines Alternative A1, and 



specifies the following requirements: (1) by December 31, 2019, 



the owner/operator shall permanently cease operation of one 



coal-fired unit and (2) by December 31, 2030, the owner/operator 



shall comply with a NOx emission limit of 0.07 lb/MMBtu on each 



of the two remaining coal-fired units. Alternative A1 is the 



simplest of the possible operating scenarios under the TWG 



Alternative and §49.5513(j)(3)(ii)(A) specifies that Alternative 



A1 applies under three potential future ownership possibilities. 



 TWG Alternative A2 is defined in §49.5513(j)(3)(i)(B) and 



requires (1) by December 31, 2019, the owner/operator shall 



permanently cease operation of one coal-fired unit, and (2) by 



December 31, 2019, the owner/operator may elect to increase net 
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generating capacity of the remaining two coal-fired units by a 



combined total of no more than 189 MW. The actual increase in 



net generating capacity shall be limited to the sum of 19 MW and 



the ownership interest, in net MW capacity of up to 170 MW, 



purchased by the Navajo Nation by December 31, 2019. The 



owner/operator shall ensure that any increase in the net 



generating capacity is in compliance with all pre-construction 



permitting requirements, as applicable, and (3) by December 31, 



2030, the owner/operator shall comply with a NOX emission limit 



of 0.07 lb/MMBtu on each of the two remaining coal-fired units. 



The future ownership possibilities that would trigger 



Alternative A2 are defined in §49.5513(j)(3)(ii)(B). 



 TWG Alternative A3 is defined in §49.5513(j)(3)(i)(C) and 



requires (1) by December 31, 2019, the owner/operator shall 



reduce net generating capacity of NGS by no less than 561 MW. 



The actual reduction in net generating capacity of NGS shall be 



determined by the difference between 731 MW and the ownership 



interest, in net MW capacity of up to 170 MW, purchased by the 



Navajo Nation by December 31, 2019, and (2) by December 31, 



2030, the owner/operator shall comply with a NOX emission limit 



of 0.07 lb/MMBtu on two units. The future ownership 



possibilities that would trigger Alternative A2 are defined in 



§49.5513(j)(3)(ii)(C). 
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 TWG Alternative B is defined in §49.5513(j)(3)(i)(D) and 



requires that in addition to the 2009-2044 NOX Cap, the 



owner/operator shall ensure compliance with the 2009-2029 NOX 



Cap. The 2009-2044 NOX Cap is defined in §49.5513(j)(2)(ii) as no 



more than 494,899 tons of NOX, and the 2009-2029 NOX Cap is 



defined in §49.5513(j)(2)(i) as no more than 416,865 tons of NOX. 



The 2009-2029 NOX Cap is based on closure of one unit by December 



31, 2019 and the 2009-2044 NOX Cap is based on compliance with 



the BART emission limit of 0.055 lb/MMBtu by July 1, 2019. The 



future ownership possibilities that would trigger Alternative B 



are defined in §49.5513(j)(3)(ii)(D). As described in 



§49.5513(j)(4)(iv), if TWG Alternative B is triggered, the 



owner/operator must submit annual Emission Reduction Plans that 



contain the anticipated year-by-year emissions to ensure 



compliance with the 2009-2029 and 2009-2044 NOX Caps. 



Comment: EPA did not evaluate other possible outcomes under TWG 



Alternative 



The commenter asserts that under the scenario of reduced 



capacity (three units remain open, i.e., TWG Alternative A3), 



EPA ignored other possible outcomes and simplistically assumed 



that two units would continue to operate at full capacity with 



SCR and the unit whose operation is curtailed would operate only 



with LNB/SOFA. The commenter asserts that there is no guarantee 



that the operator will choose to comply with TWG Alternative A3 
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in this manner. The commenter also asserts that there are an 



infinite number of ways the operator could comply with the 2009-



2029 and 2009-2044 NOX Caps under TWG Alternative B. 



Response: 



Although the specific arrangement under TWG Alternative A3 



that EPA evaluated is not required, EPA disagrees that nothing 



compels the operator to comply with this operating scenario in a 



manner that reduces emissions comparably with the assumption 



that two units would operate at full capacity with SCR and the 



unit that is curtailed would operate with LNB/SOFA. EPA notes 



that under TWG Alternative A3, as well as all other TWG 



Alternatives, the owner/operator must operate the units at NGS 



so that total emissions remain below the 2009-2044 NOX Cap (as 



well as the 2009-2029 NOX Cap under Alternative B). For example, 



under TWG Alternative A3, if the operator chose to curtail all 



three units by a total of 561 MW equally and comply with a limit 



of 0.07 lb/MMBtu on two units and 0.24 lb/MMBtu on one unit, 



total emissions over 2009-2044 are not likely to comply with the 



2009-2044 NOX Cap.130 Thus, the operator would be prohibited from 



operating in this manner and would need to, for example, 



significantly curtail operations to reduce emissions further, or 



risk violating the FIP. 



 



130 See RTC and references therein. 
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As noted in our Supplemental Proposal, EPA estimated total 



NOX emissions over 2009-2044 for TWG Alternatives A1, A2, and A3 



to provide assurance that the owner/operator could reasonably 



meet the 2009-2044 NOX Cap under the specific terms of those 



alternatives. EPA does not need to determine that all operating 



possibilities that are consistent with the requirements of TWG 



Alternative A1, A2, and A3 would also meet the 2009-2044 NOX Cap. 



The regulatory requirements EPA is finalizing for the TWG 



Alternative provide specific dates on which the owner/operator 



must close a unit, curtail operations, and meet emission limits. 



While there is some flexibility in how emissions might be 



curtailed under TWG Alternative A3, the 2009-2044 NOX Cap ensures 



that the operator does not implement a strategy that results in 



substantially more emissions than would be achieved by 



installing SCR on the two units that are operated at full 



capacity and curtailing operations on the unit that was not 



retrofit with SCR. 



 The commenter further states that the two possibilities 



EPA considered in our Supplemental Proposal are not likely to be 



the outcomes under TWG Alternative B. EPA agrees that TWG 



Alternative B provides more flexibility than TWG Alternative A. 



However, EPA disagrees that TWG Alternative B is so open-ended 



that it would not be enforceable or result in emission 



reductions at NGS. We note that the 2009-2029 NOX Cap was 
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calculated based on the closure of one unit with no additional 



increase in capacity (i.e., equivalent to emissions under TWG 



Alternative A1). Thus, the operator cannot maintain the status 



quo (operation of all three units at full capacity at a limit of 



0.24 lb/MMBtu) and meet the 2009-2029 NOX Cap. We recognize that 



several commenters are concerned about the flexibility under TWG 



Alternative B. However, as discussed further in the RTC, we note 



that the range of possible operating choices for TWG Alternative 



B is substantially constrained by the requirement to comply with 



the 2009-2029 and 2009-2044 NOX Caps. 



Although we disagree with commenters that the TWG 



Alternative is vague and unenforceable, in response to the 



concerns expressed by these commenters, to provide additional 



assurance that cumulative emissions of NOX from NGS under the TWG 



Alternative will not exceed the BART Benchmark, EPA is adding 



the following provisions to the Final Rule. Under all 



Alternatives, if cumulative emissions of NOX from NGS exceed the 



2009-2044 NOX Cap prior to 2044, the operator of NGS must 



permanently cease operation of NGS. In addition, under 



Alternative B, if cumulative emissions of NOX exceed the 2009-
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2029 NOX Cap prior to 2029, the operator of NGS must temporarily 



cease operation of all units at NGS.131 



 



EPA is finalizing the requirements of the TWG Alternative, 



consistent with Appendix B of the TWG Agreement, which require, 



among other things, emission reductions in 2019 and 2030. EPA is 



also adding as an enforceable requirement, the commitment in the 



TWG Agreement for the owner/operator to cease conventional coal-



fired electricity generation at NGS by 2044. EPA considers these 



timeframes to be consistent with the stated goal of section 169A 



of the CAA. EPA has addressed comments regarding consistency 



with EPA’s regulations, including the RHR and the TAR, in 



section 8.5 of the RTC. 



Comment: Relationship between TWG Alternative and Reasonably 



Attributable Visibility Impairment 



One commenter asserted that EPA was incorrect to claim that 



the TWG Alternative would absolve NGS of obligations related to 



a Reasonably Attributable Visibility Impairment (RAVI) finding 



that may be made for NGS. 



Response: 



 



131 The combination of the 2009-2044 and 2009-2029 NOX Caps under TWG 
Alternative B means that if NGS exceeds the 2009-2029 NOX Cap prior to 2029 it 
must cease operation, but the operator may re-start operation after 2030 as 
long as cumulative emissions have not yet exceeded the 2009-2044 NOX Cap. 
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EPA disagrees that we claimed that the TWG Alternative 



would absolve NGS of obligations related to RAVI. The commenter 



cited to footnote 21 in our Supplemental Proposal.132 In that 



footnote, we acknowledged that the TWG had intended their 



alternative to satisfy both the “better than BART” requirements 



of the RHR as well as any requirements of the RAVI program. Our 



footnote merely noted that there was no outstanding petition to 



certify impairment from NGS at any Class I area and outlined the 



process and requirements for triggering a BART determination 



under RAVI. Although we stated that a BART determination under 



RAVI would likely be the same as a BART determination under 



regional haze (i.e., an analysis of the five factors listed in 



the CAA), EPA did not make any conclusions or absolve NGS of any 



obligations related to RAVI because there is currently no action 



before EPA to make an attribution finding related to NGS. 



Comment: TWG Alternative should specify the technology required 



for compliance 



The Hopi Tribe indicated that it has serious concerns with 



the proposed TWG Alternative for several reasons, including 



because the TWG Alternative does not specify the technology, 



i.e., either SCR or an equivalent that will be used to achieve 



the same level of NOX reductions as the BART proposal. The 



 



132 See Supplemental Proposal, 78 FR at 62513, footnote 21 (October 22, 2013). 
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commenter states the TWG Alternative is ambiguous because both 



scenarios are vague and do not include the same level of 



assurance that the NOX reductions will be the same as under the 



BART proposal. Also, because the time NGS would be permitted to 



operate without SCR (or equivalent alternative) would be 



adjusted under the TWG Alternative, the commenter believes the 



TWG Alternative jeopardizes the goal of the CAA and the purpose 



of this regulation. 



Response: 



Our proposed BART determination did not specify what 



technology must be used because BART is defined as an emission 



limit that represents the level of control representing BART, 



not a particular technology. Thus, our Proposed Rule and the 



Supplemental Proposal both imposed emission limits for NOx. The 



limits for BART (0.055 lb/MMBtu) and the TWG Alternative (0.07 



lb/MMBtu) are based on what is achievable using a specific 



technology. Both limits are achievable with SCR, but the 



operator may consider using newer technologies, if available, as 



long as each unit complies with its applicable emission limit by 



its compliance date. The compliance period under the TWG 



Alternative is consistent with the goal of the CAA and the 
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purpose of the RHR, which are to restore visibility in Class I 



areas to natural conditions by 2064.133 



Comment: “Arbitrary” 2044 end date 



 One commenter stated that the 2009-2044 period analyzed for 



the TWG Alternative is arbitrary because it is quite likely that 



one or more NGS units will operate beyond that time frame. The 



commenter asserted that if NGS units continue to operate for 



even 3 additional years, until 2047, the TWG Alternative permits 



outcomes that will result in greater total NOX emissions than the 



2009-2044 NOX Cap. 



Response: 



 EPA disagrees with the comment that the 2044 end date for 



the NOX Cap is arbitrary. EPA used 2044 as the end date in our 



calculations of the BART Benchmark. We selected 2009-2044 as 



most appropriate because it includes the early installation 



dates for LNB/SOFA and extends until the anticipated 2044 



termination date of the renewed site lease that was approved by 



the Navajo Nation.134 Under the TWG Agreement signed by six 



entities including the Navajo Nation and SRP, the NGS Co-Tenants 



shall cease their operation of conventional coal-fired 



generating at NGS no later than December 22, 2044. At its 



 



133 40 CFR 51.308(d). 
134 See Footnote 60 in the Proposed Rule, 78 FR at 8290 (February 5, 2013). 
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election, consistent with the Lease Amendment, the Navajo Nation 



may continue plant operations at NGS after December 22, 2044 



consistent with EPA approval.135 Thus, the Navajo Nation may seek 



to operate NGS after 2044, however, EPA expects that operation 



of NGS after the owner/operator ceases conventional coal-fired 



generation would involve substantial modification to NGS and NGS 



would be required to meet all applicable regulatory and 



permitting requirements in existence at that time. To make this 



end date federally-enforceable, EPA is adding it as a 



requirement to the regulatory language in today’s final action. 



EPA is adding the following requirement to the regulatory 



language in the Final Rule under 40 CFR 49.5513(j)(3)(iii): 



By December 22, 2044, the owner/operator 
shall permanently cease operation of all 
coal-fired units at NGS. At its election, 
the Navajo Nation may continue plant 
operation at NGS after December 22, 2044, 
consistent with EPA approval under the New 
Source Review program. 



 



Comment: Emissions under the TWG Alternative 



 One commenter, an organization representing several 



environmental and non-governmental groups, stated that neither 



EPA nor TWG have provided a comprehensive technical analysis of 



the emissions that are possible under the TWG Alternative. The 



 



135 See Section VII.F of the TWG Agreement (page 14). 
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commenter asserted that it is EPA’s responsibility to provide an 



administrative record that contains comprehensive modeling and 



analysis for any BART proposal, but EPA left this critical 



component of the alternatives analysis undone. 



 The commenter provided its own calculations of emissions 



under TWG Alternative A and B and compared those estimates with 



its own calculation of a NOX Cap and BART Benchmark, and 



concluded that cumulative emissions from possible scenarios 



under the TWG Alternative are not lower than its NOX Cap or BART 



Benchmark. 



Response: 



 EPA disagrees with the comment that we have failed to 



provide a comprehensive technical analysis of the TWG 



Alternative. We also disagree with the assertion that our 



administrative record for this rulemaking is incomplete. As 



stated elsewhere in the RTC, EPA’s analysis of the TWG 



Alternative is consistent with the required analyses for 



alternatives to BART outlined in the RHR. 



The comment relies on a report prepared by Nathan Miller 



and Ranijit Sahu (Miller/Sahu) for the commenter contending that 



EPA’s evaluation of the TWG Alternative is incorrect. But the 



report changes the central inputs underlying our calculations 



for BART and the TWG Alternative. The specific technical reasons 



that we disagree with the inputs that Miller/Sahu changed (e.g., 
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NOX emissions limit achievable with SCR, heat input values from 



baseline period, annual vs. 30-day emission rates) are explained 



in detail in section 8.5 of the RTC. 



Table 2 in the Miller/Sahu report depicts BART-1 as “EPA 



BART (No Corrections),” showing a value of 379,152 tons of 



cumulative NOX emissions over 2009-2044 that is nowhere traceable 



to EPA’s documents.136 The Miller/Sahu report then makes several 



“corrections” to reach a value of 280,554 tons of NOX emissions. 



EPA has explained in detail why we disagree with each of the 



Miller/Sahu “corrections” in section 8.5 of the RTC and 



references therein. For the reasons set forth in section 8.5, we 



also continue to disagree that our calculation of the BART 



Benchmark or the NOX Cap has relied on any incorrect inputs. 



Because we disagree with the “corrections” and the values 



presented in the Miller/Sahu report, we also disagree with the 



conclusions of Miller/Sahu that the TWG Alternative fails to 



satisfy our requirements for demonstrating an alternative is 



“better than BART”. The commenter cannot change the fact that 



its alternative preferences on the inputs for calculating BART 



are just preferences by simply calling them “corrections.” 



 



136 Miller/Sahu Report, Table 2 at p. 7. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 140 of 218 



 



Comment: Visibility modeling under the TWG Alternative 



 One commenter, an organization representing several 



environmental and Navajo non-governmental organizations, stated 



that the TWG Alternative distributes emissions over time very 



differently than BART: while BART would require NOX reductions 



within 5 years, the bulk of the reductions in the TWG 



Alternative might not come until the end of the 2009-2044 



period. The commenter stated that the additional analysis and 



modeling it conducted reveals that the TWG Alternative is likely 



substantially worse than BART. 



Response: 



As discussed elsewhere in this notice, because emission 



reductions achieved under the TWG Alternative will have the same 



geographic distribution as emission reductions under BART, EPA 



disagrees that visibility modeling is required for our 



evaluation of the TWG Alternative. We note that the commenter 



provided its own visibility modeling and EPA disagrees with 



methodologies used and conclusions drawn by the commenter. 



The Miller/Sahu Report compared anticipated visibility 



impacts from the TWG Alternative against the anticipated 



visibility impacts based on its own preferences for the NOX Cap 



and BART Benchmark. Although the commenter asserts that its 



analysis shows that visibility under the TWG Alternative is 



substantially worse than under its preferences for the BART 
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Benchmark and NOX Cap, their analysis also shows that when the 



TWG Alternative is compared to the BART Benchmark and NOX Cap as 



proposed by EPA, the TWG Alternative scenarios it explored that 



meet the 2009-2044 and 2009-2029 NOX Caps (as applicable) 



generally result in lower or comparable visibility impacts as 



BART.137 



EPA conducted visibility modeling to compare TWG 



Alternatives A1, A2, and A3 in 2019 and 2030 against the BART 



Benchmark.138 As indicated by commenters, other possibilities 



exist beyond the scenarios for the TWG Alternatives we 



considered explicitly in our Supplemental Proposal. EPA has 



stated elsewhere that we need not consider potential emissions 



under all possible scenarios in setting the NOX Cap, but must 



verify that NGS can reasonably be expected to comply with 2009-



2044 NOX Cap under the various constraints imposed under the TWG 



Alternatives (i.e., closure, curtailment, and a secondary 2009-



2029 NOX cap). However, EPA explored two other possibilities 



under TWG Alternative A3 that included reducing capacity on all 



three units equally or reducing capacity on two units and 



installing SCR on the two units that operate at reduced 



capacity.139 EPA did not include those two additional 



 



137 See Exhibit 2 to the Miller/Sahu report and RTC and references therein. 
138 See RTC and references therein. 
139 Id. 
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possibilities under TWG Alternative A3 in our visibility 



modeling analysis because those scenarios do not reduce 



emissions sufficiently to meet the 2009-2044 NOX Cap. 



 Our visibility modeling of the TWG Alternatives compared to 



our proposed BART determination shows that, as expected, during 



the approximate 10-year period between 2019 and 2030, the 



visibility impacts of NGS under the TWG Alternatives are higher 



than the visibility impacts of NGS under BART. After 2030, when 



NGS achieves additional emission reductions through compliance 



with a limit of 0.07 lb/MMBtu on two units, our modeling 



indicates that the visibility impacts under the TWG Alternatives 



are comparable to or lower than visibility impacts under BART 



(see RTC for further detail). These results are not surprising 



and mirror the comparative reduction in NOX emissions under the 



TWG Alternatives and the BART Benchmark over time, showing 



greater overall visibility improvement under the TWG Alternative 



than under the BART Benchmark. 



 As noted elsewhere in the RTC, EPA is including as part of 



the TWG Alternative, in the regulatory language in the Final 



Rule, a provision consistent with the TWG Agreement that the 



owner/operator of NGS permanently ceases conventional coal-fired 



generation by the end of 2044. Thus, under the TWG Alternative, 



the visibility impact of NGS is likely to be zero or near zero 
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in 2045 and thereafter.140 Under BART, there would be no 



commitment or enforceable requirement to close after 2044, 



therefore, visibility impacts of NGS at all 11 Class I areas 



would be expected to continue in 2045 and thereafter. 



Comment: Economic Impacts of the TWG Alternative 



The Hopi Tribe expressed concern that EPA did not assess 



the potential economic impacts of the TWG Alternative to the 



Hopi Tribe. The commenter opined that EPA recognized the 



significance of NGS to the Hopi Tribe in its analysis under 



Factor 2. Because the TWG Alternative includes closure of at 



least one unit in 2019, and EPA did not address the potential 



economic impacts of partial closure of NGS on the Hopi Tribe, 



the commenter contended that the Agency has not complied with 



the RHR and BART Guidelines. The Hopi Tribe noted that in the 



event capacity is reduced at NGS under the Supplemental 



Proposal, the amount of coal and water purchases from the Tribe 



would decrease leading to a decrease in income to the tribe from 



the sale of these. The commenter also stated that the 



Supplemental Proposal is not as effective in improving air 



quality and visibility for the Hopi Reservation. Extending the 



 



140 EPA expects that if the Navajo Nation elects to operate NGS after the 
owners have ceased conventional coal-fired generation, this would likely 
involve substantial modifications to NGS and NGS would be subject to all 
applicable regulatory and permitting requirements in existence at that time. 
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timeframe during which NGS can continue to operate without SCR 



or an equivalent technology would cause a continued air quality 



burden on the Hopi Tribe. 



Response: 



 EPA recognizes that the TWG Alternative, which includes 



closure of one unit at NGS or equivalent curtailment of 



operation, may change the royalties and other payments related 



to coal and water that are paid to the Hopi Tribe. Although EPA 



evaluated cost-effectiveness and affordability of the options in 



our analysis of BART controls, we disagree that we must also 



conduct an economic impact analysis for alternatives to BART. 



The BART Guidelines provide little guidance on the evaluation of 



alternatives to BART and the RHR does not require an analysis of 



economic impacts of BART Alternatives. EPA’s evaluation of 



potential impacts to tribes in our analysis of BART controls was 



used to inform our government-to-government consultation with 



tribes and is consistent with BART. In addition, we have held 



numerous government-to-government consultation meetings with 



tribes to discuss NGS during this rulemaking. EPA continues to 



recognize the issues and concerns of tribes located in Arizona 



regarding NGS and is committed to continuing to work with our 



federal partners and the tribes through the Joint Federal Agency 



Work Group on NGS to help address these issues. 
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 The Hopi Tribe also expressed concern that the TWG 



Alternative is less effective than BART at improving air quality 



and visibility on the Hopi Reservation. EPA notes that the 



purpose of the RHR is to reduce visibility impairment at Class I 



areas; however, EPA disagrees that the TWG Alternative is less 



effective than BART. Although the timeframe for implementation 



of the TWG Alternative (new reductions in 2019 and 2030) is 



longer than the timeframe for BART (in 2019), we note that BART 



would only reduce emissions of NOX, whereas the TWG Alternative, 



in 2019, would also reduce emissions of SO2, PM, CO2, and 



hazardous air pollutants as a result of the closure of one unit 



(or equivalent curtailment). 



Comment: Support for some changes EPA made to the TWG Agreement 



in the Supplemental Proposal 



 The TWG noted that there were several differences between 



Appendix B to the TWG Agreement and EPA’s Supplemental Proposal 



of the TWG Alternative. The commenters expressed support for 



some of the differences, and expressed concern with others. One 



commenter agreed with the methodology that EPA used to calculate 



the 2009-2044 NOX Cap of 494,899 tons. 



 The commenter supported the additional requirement to 



report annual heat input, although this information is already 



reported through the Acid Rain Program. However, the commenters 



requested that additional time be provided to ensure that the 
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data submitted in the annual report are consistent with the data 



that the NGS operator submits to the Clean Air Markets Database 



(CAMD), in the annual emission inventory, and in the greenhouse 



gas (GHG) report required by 40 CFR part 98, which are not due 



until March 31st. 



Response: 



 EPA recognizes that the TWG supports some of the changes 



EPA made to Appendix B to the TWG Agreement, including EPA’s 



revisions to the 2009-2044 NOX Cap and the requirement to report 



annual heat input. EPA agrees that it is reasonable to require 



the timeframe for the reporting requirements under BART to 



generally be more consistent with other reporting requirements. 



Therefore, EPA is revising the regulatory language accordingly. 



Comment: Suggested addition to §§49.5513(j)(4)(iv)(A) and (B) 



 The TWG requested that EPA clarify the scope and content of 



the title V permit revision that is necessary to incorporate 



elements of the BART alternative by adding the language from 



Appendix B of the TWG Agreement to the requirements of the TWG 



Alternative. 



Response: 



EPA did not include the language from the TWG Agreement 



related to the title V (part 71) operating permit in the 



regulatory language in our Supplemental Proposal because the 



title V (part 71) regulations require that the operating permits 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 147 of 218 



 



include all applicable requirements, which for NGS would include 



the permit limits that exist in its PSD permit (i.e., the limit 



of 0.24 lb/MMBtu when operating with LNB/SOFA) as well as the 



final requirements in this FIP (e.g., the limit of 0.07 lb/MMBtu 



on two units in 2030). Therefore, a specific requirement in the 



FIP that directs the operating permit to incorporate applicable 



requirements is not necessary. Although EPA considers it 



unnecessary, EPA will amend §49.5513(j)(4)(iii) as suggested by 



the commenter.  



We further note that in the proposed regulatory language in 



our Supplemental Proposal, EPA inadvertently did not specify an 



averaging period for the emission limits under the TWG 



Alternative Operating Scenarios (§49.5513(j)(3)). Therefore, EPA 



is adding to the regulatory language that emission limits apply 



over a rolling average of 30 boiler operating days, to 40 CFR 



§49.5513(j)(3), (j)(3)(i)(A)(2), (j)(3)(i)(B)(3), and 



(j)(3)(i)(C)(2). 



Comment: Another suggested addition to §§49.5513(j)(4)(iv)(A) 



and (B) 



 The TWG stated that the Supplemental Proposal specified a 



short‐term NOX limit of 0.07 lb/MMBtu for TWG Alternative A, but 



not for Alternative B as was included in the TWG Agreement. 



Response: 
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EPA agrees that if the owners of NGS elect to install SCR 



in order to comply with the applicable NOX Caps under TWG 



Alternative B, then it is useful to specify the emission limit 



that would apply. Although the limit of 0.07 lb/MMBtu (on a 



rolling average basis of 30 boiler operating days) would apply 



under TWG Alternatives A1, A2, A3, or B, EPA notes that the 



operator of NGS may need to operate SCR at an emission rate that 



is lower than 0.07 lb/MMBtu depending on their compliance with 



the NOX Cap, but the addition of this provision would prohibit 



emissions of NOX, when operating with SCR, to exceed 0.07 



lb/MMBtu (on a rolling average basis of 30 boiler operating 



days). EPA will amend the regulatory text accordingly. 



Comment: Omitted ownership outcome 



 The TWG stated that the EPA described the NGS ownership 



outcomes in a manner that is different from the scenarios 



outlined in the TWG Agreement. The commenter indicated that the 



ownership outcomes appear to be consistent, except that one 



potential outcome was omitted – the scenario in which one or 



more of the existing NGS Participants (LADWP or NV Energy) 



remain in NGS, which would trigger Alternative B. 



Response: 



 EPA agrees that we inadvertently omitted from 



§49.5513(j)(3)(ii)(D) the potential scenario where one or both 



of the Departing Participants (i.e., LADWP or NV Energy) do not 
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exit NGS as expected. EPA is updating the language to 



incorporate the omitted ownership possibility. 



Comment: Describe details of TWG Agreement more fully in the 



preamble to the Final Rule 



The TWG expressed concern that EPA only briefly described 



the elements of the TWG Agreement in the Supplemental Proposal. 



One member of the TWG asserted that the limited discussion does 



not accurately present the provisions of the Agreement as it 



relates to clean energy economic development for affected 



Tribes, the rigorous development and consideration of clean 



energy alternatives to NGS, mitigation of CO2 emissions, and 



Local Benefit Fund to address concerns of the public in the 



vicinity of NGS and the Kayenta-Black Mesa Mine Complex. Should 



EPA proceed with this alternative in the Final Rule, the 



commenter requested that the Agency fully describe the key 



elements in the preamble to the Final Rule. 



Response: 



EPA acknowledges that the TWG Agreement contains additional 



provisions that will be beneficial to the tribes in the area and 



to the environment. However, EPA does not consider it 



appropriate to provide a detailed discussion of these additional 



provisions of the TWG Agreement in our Final Rule. EPA was not a 



signatory to the TWG Agreement and did not participate in the 



TWG Stakeholder group. The TWG Agreement speaks for itself and 
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the participants and signatories are the appropriate entities to 



interpret the provisions of the TWG Agreement. EPA is finding 



that it is necessary or appropriate to regulate NOX emissions 



from NGS to reduce visibility impairment at the GCNP and 10 



other Class I areas. The other measures described by the 



commenter are outside the scope of our authority for this 



action. Therefore, EPA is declining to provide any further 



discussion of the provisions in the TWG Agreement that go beyond 



addressing regional haze concerns associated with NOx emissions 



from NGS. 



The comment also requests EPA to add certain language 



to the Final Rule. Specifically, the comment asks EPA to 



add: “Nothing in this final rule shall preclude the NGS 



Participants from seeking to obtain greenhouse gas emission 



reduction credits, or similar commodities associated with 



activities committed to in the TWG Agreement, under any 



Federal or State law or policy to the extent permitted 



under such applicable law or policy.” 



EPA is also declining to add the requested language to 



our Final Rule. EPA is not exercising any authority in this 



action other than implementing the BART provisions in CAA 



section 169A and the RHR, through our discretion in the 



TAR. It would be inappropriate in this action to take any 
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position on the future use or regulation of GHG emission 



reductions or “similar commodities.” 



Comment: TWG Alternative meets Reasonable Progress requirements 



 One member of the TWG stated that the TWG Alternative was 



intended to meet not only BART requirements, but also reasonable 



progress requirements applicable to NGS through 2044. The 



commenter requested that EPA acknowledge, in the preamble to the 



Final Rule, that the TWG Alternative satisfies both the BART and 



reasonable progress requirements of the CAA through 2044. 



Response: 



Today’s final rule addresses the NOX BART requirements of 



the RHR for NGS. We have not considered whether the TWG 



Alternative meets the reasonable progress requirements for NGS. 



We note that EPA has not made any finding pursuant to 40 CFR 



49.11(a) that it is necessary or appropriate at this time to 



promulgate a FIP to meet the reasonable progress or other 



requirements under the RHR. The requirement for states to 



develop reasonable progress goals and long-term strategies to 



achieve those goals is set out in CAA section 169A and 40 CFR 



51.308(d). There is no requirement that EPA address these 



requirements for sources on the Navajo Nation unless EPA makes a 



determination that it is necessary or appropriate for EPA to do 



so. 



Comment: Delete requirement to keep records of maintenance 
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 One member of the TWG requested that EPA delete the 



requirement that the NGS operator keep records of all major 



maintenance activities that occur at NGS. According to the 



commenter, the existing title V permit, which requires that the 



operator maintain and operate emission control equipment in a 



manner that is consistent with good engineering practices to 



keep emissions at or below applicable emissions limitations, 



provides sufficient assurance that emission control equipment 



will be operated and maintained in accordance with best 



practices. 



Response: 



 EPA is deleting the requirement proposed under 



§49.5513(j)(7)(vi) to require the operator of NGS to keep 



records of all major maintenance activities at NGS because 



records of major maintenance activities are not needed for 



demonstrating compliance with the 2009-2044 or 2009-2029 NOX Caps 



or other provisions of the TWG Alternative. 
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Comment: Require recordkeeping for the life of the plant 



One commenter indicated that the requirement to maintain 



records for 5 years is insufficient and inappropriate for the 



compliance schedule associated with NGS and recommended that 



records be maintained from 2009 through the remaining operating 



life of the plant.  



Response:  



 EPA agrees that because the operator of NGS must ensure 



compliance with the 2009-2044 NOX Cap, the operator of NGS should 



also maintain records for the life of the facility to 



demonstrate compliance with the TWG Alternative. In the 



regulatory language in our Final Rule, EPA is amending 



§49.5513(j)(7) to require the owner or operator of each unit to 



maintain records, as required under §49.5513(j)(7)(i) to (vi), 



until the earlier of December 22, 2044 or the date that the 



owner/operator ceases conventional coal-fired operation at NGS. 



Comment: Concern that affected parties were excluded from TWG 



 Numerous commenters expressed frustration that all affected 



parties were not included in the development of the TWG 



Alternative. The Hopi Tribe noted that they have a Generating 



Performance Agreement with SRP that should have mandated their 



involvement. The White Mountain Apache Tribe also noted that it 



was not party to the TWG Agreement. Another commenter noted that 



Executive Order (EO) 13175 requires that all tribal nations be 
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consulted on these types of regulations, and asserted that EPA 



and DOI violated this EO. Another commenter argued that the TWG 



did not include grassroots organizations and discouraged their 



participation in TWG public forums. 



 One commenter stated that the EPA did not give the public 



enough time to comment on the TWG Alternative before proposing 



approval of it and, on that basis, demanded that the EPA 



withdraw its proposed approval. The commenter added that the TWG 



Agreement assumes that the Hopi will support the Kayenta Mine 



Lease extension when it expires in 2025, but the Hopi have yet 



to discuss the extension with the 12 Hopi independent villages, 



which is a requirement in the Hopi Constitution. Furthermore, 



the commenter noted that the TWG Agreement ignores the 



requirement of completing an EIS and ROD before the NGS site 



lease with the Navajo Nation expires in 2019. The commenter 



argued that DOI’s signing of the TWG Agreement, without the 



fulfillment of these requirements, violates NEPA. The commenter 



added that in 1989, the Hopi Tribe rejected the Draft Kayenta 



Mine-Black Mesa Mine EIS in its entirety, and implied that the 



decision to accept the TWG proposal could compromise EPA’s final 



decision. 



Response: 



 EPA recognizes that there are affected tribes and other 



stakeholders that were not invited to participate in the 
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Technical Work Group. EPA was not involved in the formation of 



the TWG and not involved in any meetings or discussions of the 



TWG.141 As discussed in section 10.0 of the Response to Comments 



document, consistent with Executive Order 13175: Consultation 



and Coordination with Indian Tribal Governments, EPA consulted 



with tribes early and regularly during the development of this 



rulemaking for NGS. We note that the Regional Administrator for 



Region 9 spoke with Chairman of the Hopi Tribe, LeRoy 



Shingoitewa, on September 13, 2013 about the TWG Alternative and 



notified elected leaders or legal counsel for five tribes when 



EPA signed the Supplemental Proposal. EPA also held individual 



and joint consultation meetings with tribal leaders in Phoenix, 



Arizona on December 9 and 10, 2013. 



EPA disagrees that we did not provide the public enough 



time to review the TWG Alternative. EPA posted the TWG 



Alternative to the public docket on July 26, 2013, the same day 



it was submitted to EPA.142 EPA reviewed the TWG Alternative and 



on September 25, 2013, signed a Supplemental Proposal that put 



forth the TWG Alternative as an additional better than BART 



alternative for public comment. On October 22, 2013, the 



 



141 At the request of the TWG, at their kick-off meeting, EPA presented a 
summary of our Proposed Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was generally the same presentation 
EPA provided to other stakeholders. See document 0033 in the docket for the 
rule. 
142 See document number 0122 in the docket for this rule. 
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Supplemental Proposal was published in the Federal Register.143 



The public had nearly six months to review the TWG Agreement and 



Alternative as submitted to EPA and approximately three months 



to review and comment on EPA’s Supplemental Proposal. EPA also 



notes that EPA’s rulemaking is not subject to NEPA. 



Comment: EPA’s relationship to the TWG is confusing 



 The White Mountain Apache Tribe stated that although EPA 



stated it was not involved in the Technical Work Group, EPA was 



a signatory of the “Joint Federal Agency Statement Regarding 



Navajo Generating Station,” the scope of which includes numerous 



elements that reference EPA’s commitments, along with the 



Departments of the Interior and Energy, in relation to NGS. The 



commenter suggests that EPA was involved in a legal 



triangulation with the TWG signatories and that such action is 



an extra-jurisdictional exercise by EPA, to which the Tribe does 



not consent. The commenter concludes that the Tribe cannot 



consider the TWG Alternative unless its published form is 



changed by EPA to fully disentangle the proposal from the 



signatory group and all non-BART Agreement terms, and additional 



public comment is thereafter allowed. 



Response: 



 



143 See document number 0182 and 0186 in the docket for this rule. 
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We disagree that the Joint Federal Agency Statement 



Regarding Navajo Generating Station indicates that EPA was 



involved in the TWG. The Joint Federal Agency Statement was 



signed by the Administrator of EPA and the Secretaries of the 



Interior and Energy on January 4, 2013. Among other things, that 



document acknowledged that each of the three federal agencies 



has an interest in the operation of NGS and set forth the goals 



of the agencies with respect to NGS and energy production in the 



region served by NGS. 



Although EPA clearly has an interest in reducing the 



visibility impacts of NGS, EPA was not part of the TWG. EPA did 



not participate in any of the substantive discussions and 



negotiations of the TWG. Two representatives of EPA attended the 



beginning of the first meeting of the TWG but only to present a 



summary of EPA’s February 5, 2013 Proposed Rule.144 After the 



initial meeting, EPA was not involved with the TWG until the TWG 



Agreement was completed. As such, EPA disagrees with the 



commenter that EPA is “entangled” with the TWG. 



The TWG was not primarily composed of federal agencies. The 



TWG had two Tribes (Gila River Indian Community and the Navajo 



 



144 At the request of the TWG, at their kick-off meeting, EPA presented a 
summary of our Proposed Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was generally the same presentation 
EPA provided to other stakeholders. See document 0033 in the docket for the 
rule. 
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Nation), two environmental organizations (Environmental Defense 



Fund and Western Resource Advocates), two Arizona utilities 



(CAWCD and SRP) and DOI. Appendix B of the TWG Agreement 



contains provisions relating to BART but there were several 



other provisions of the TWG Agreement that are beyond the scope 



of BART and are not part of EPA’s rulemaking in this action.For 



all the above reasons, EPA does not agree with the assumption 



underlying the comment that the White Mountain Apache Tribe 



“cannot consider the TWG Alternative unless its published form 



is changed by EPA to fully disentangle the proposal from the 



signatory group and all non-BART Agreement terms.” EPA does not 



agree that any further public comment is warranted. 



K. Other BART Alternatives 



Comment: Suggested BART Alternative to require earlier emission 



reductions 



 Despite its objections to the proposed BART alternatives, 



an environmental organization representing several environmental 



and Navajo non-governmental groups suggested an alternative that 



includes (1) an enforceable requirement that one NGS unit shut 



down by 2020 and (2) an enforceable requirement that the 



remaining two units install SCR and meet a NOx emission limit of 



0.065 lb/MMBtu by the beginning of 2020. The commenter 



recognized that other alternatives may exist, but asserted that 



for any alternative to comply with the minimum legal 
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requirements, it must produce better visibility outcomes in 



Class I areas than BART and demonstrate that it does so through 



the use of visibility modeling. 



Response: 



Neither the BART requirements nor the provisions in the RHR 



governing alternatives to BART requires that BART sources cease 



operation. As such, EPA does not consider it appropriate for the 



Agency to require the shutdown of one unit of NGS by 2020 absent 



the consent of the owners. Regardless of whether the suggested 



alternative would provide for earlier and greater visibility 



improvement, it is not an option at this time. As explained in 



this rulemaking, the TWG Alternative does comply with the legal 



requirements for BART alternatives. 



Comment: Suggested BART Alternative from CAP NIA Users: New 



controls should not be required until after 2030 



 One commenter presented a table purporting to show EPA’s 



calculations of the NOX caps that would apply for a range of 



potential BART emission limits: 0.055, 0.06, 0.07, and 0.15 



lb/MMBtu. According to the commenter, the NOX cap that would 



apply under limits of 0.06 and 0.07 lb/MMBtu would exceed the 



proposed 2009-2044 NOX CAP by 2.5 and 7.5 percent, respectively. 



The commenter asserted that these differences would have 



imperceptible impacts on visibility and that, therefore, the use 



of the NOX cap based on a limit of 0.055 lb/MMBtu unduly 
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constrained TWG Alternative A and resulted in an unwarranted 



requirement to install SCR on two NGS units by 2030, which would 



impose inequitable compliance costs on agricultural water users. 



The commenter stated that a NOX cap based on a BART limit of 0.06 



or 0.07 lb/MMBtu would be very similar to the proposed 2009-2044 



NOX Cap, but would provide enough of an incremental increase to 



add 3 years of additional compliance flexibility for the 



installation of SCR on two units. 



 The same commenter also stated that based on the 2009-2044 



NOX Cap as proposed in the Supplemental Proposal, TWG Alternative 



A contains unused “headroom” that renders the operation of SCR 



by 2030 unnecessary. According to the commenter, TWG Alternative 



A has the effect of forcing NOX emissions to a level that is at 



least 33,000 tons below the NOX cap, which the commenter believes 



makes the requirement to install and operate SCR by 2030 



artificially stringent and unnecessary, and therefore arbitrary 



and capricious. The commenter indicated that the headroom under 



TWG Alternative A1 would yield more than 6 years of additional 



compliance flexibility for the operation of SCR, and TWG 



Alternatives A2 and A3 would yield more than 3 years. The 



commenter concluded that EPA should revise the TWG Alternatives 



to provide the maximum amount of compliance flexibility for 



installation of SCR on NGS so as to not unnecessarily impose 



costs on NIA water users. 
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Response: 



 EPA disagrees with the assertion that new controls should 



not be required until after 2030. As stated previously, the TWG 



Agreement was a negotiated agreement, submitted to EPA, 



representing diverse interests. EPA evaluated the TWG 



Alternative to determine whether it was consistent with our 



framework for better than BART alternatives. Thus, although a 



few commenters may believe that the timeframes for compliance in 



the TWG Alternative are too stringent, the TWG Alternative is 



consistent with our proposed framework and it is consistent with 



the level of control in Appendix B to the TWG Agreement, which 



the operator and owners of NGS, as well as CAP, two tribes and 



two environmental organizations, have determined is acceptable. 



 As stated elsewhere in the RTC, we disagree with the 



assertion that BART for NGS is an emission limit associated with 



SNCR (0.15 lb/MMBtu) or a less stringent limit associated with 



SCR (0.06 or 0.07 lb/MMBtu). Therefore, the additional time for 



compliance suggested by the commenters using higher BART 



Benchmarks or NOX Caps is not appropriate. The commenters further 



assert that NGS could comply with a limit of 0.07 lb/MMBtu in 



2032 and 2033 and still maintain total emissions below the 2009-



2044 NOX Cap. EPA disagrees with commenters that the “unused 



headroom” warrants additional time to comply with the limit of 



0.07 lb/MMBtu. The emission estimates that EPA presented in our 
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Supplemental Proposal for the TWG Alternative involved 



projecting future emissions to 2044 based on average heat input 



at NGS over 2001-2008. Heat input in the future is expected to 



be variable and could possibly remain higher than average over 



an extended period of time, significantly affecting the total 



flexibility or compliance margin. EPA’s analysis was provided 



simply to assess whether operation consistent with the 



requirements under each TWG Alternative (A1-A3) could reasonably 



be determined to maintain emissions below the 2009-2044 NOX Cap 



and were not intended to represent actual year-by-year emissions 



in the future. Thus, the “unused headroom” is theoretical and 



could be smaller or larger than cited by the commenters. 



L. Other Comments 



Comment: Disproportionate impacts to tribes 



The Tonto Apache Tribe and the San Carlos Apache Tribe 



commented that both the original BART proposal and the proposed 



TWG Alternative are contrary to the obligations of the United 



States and its trust responsibilities to Indian Tribes under 



CAP. The commenters stated that both regulatory programs would 



have disproportionate impacts on tribes with CAP contracts. The 



commenters noted that environmental quality is of utmost 



importance to the tribes, but that clean air is the 



responsibility of all citizens. Therefore, the commenters assert 



that because the United States owns 24.3 percent of NGS, the 
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costs of compliance for that 24.3 percent share should be shared 



among all American people, who will benefit from cleaner air. 



The commenters urged EPA to develop an alternative regulation 



that does not place additional burden on Indian Tribes. 



Response:  



 EPA agrees that our proposed BART determination and the TWG 



Alternative will impact tribes with CAP water contracts. We note 



that the Joint Federal Agency Statement on NGS reflects the U.S. 



Government’s recognition of its responsibilities related to NGS 



and trust responsibility to Indian tribes affected by NGS. 



Although EPA is finalizing a BART Benchmark for NGS, the 



regulatory requirements of this Final Rule will include only the 



requirements and compliance timeframes for the TWG Alternative 



as proposed in our Supplemental Proposal. Under the TWG 



Alternative, emission reductions at NGS would be achieved in 



phases, including closure of one unit or the equivalent in 2019, 



and compliance with an emission limit achievable with SCR in 



2030. We note that the closure of one unit was possible because 



of the planned divestment of LADWP and NV Energy from NGS by 



2019. Because LADWP and NV Energy are unrelated to CAP, EPA does 



not expect substantial compliance costs to be borne by 



Reclamation (and thus, tribes or other CAP water users) due to 



the first phase of emission reductions at NGS in 2019. EPA 



further notes that the 2030 compliance date for meeting an 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 164 of 218 



 



emission limit achievable with SCR on two units at NGS is 



approximately 16 years from the present day. As stated elsewhere 



in the RTC, the requirements under BART and the TWG Alternative 



include emission limits, rather than technology requirements. 



Thus, 16 years from now, although SCR will be capable of meeting 



the emission limit, other technologies or options may become 



available for the operator of NGS to more cost-effectively meet 



the NOX emission limit of 0.07 lb/MMBtu. 



EPA recognized the potential impacts to tribes of our 



proposed BART determination and sought ways to provide 



flexibility and a framework for affected stakeholders to develop 



alternative approaches to BART. EPA has determined that the TWG 



Alternative achieves greater emission reductions than would 



otherwise be achieved under our BART determination, while 



providing additional time for compliance. This additional time 



allows the DOI, DOE, and EPA time to work with tribal 



stakeholders to identify and implement strategies for achieving 



the goals outlined in the Joint Federal Agency Statement on NGS. 



Comment: EPA lacks authority to regulate NGS 



 Several commenters indicated that EPA overstepped its 



authority and stated that EPA’s proposal hinders the state’s 



ability to deal with environmental issues on a local level. One 



commenter stated that EPA’s regulations are an attack on free 



enterprise, and believes that the agenda of the current 
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administration is to ban all coal-fired power plants regardless 



of the economic effect. 



Response: 



EPA disagrees that it has overstepped its regulatory 



authority and disagrees that any State has authority to regulate 



air pollution from sources located on the Navajo reservation. 



EPA’s authority to regulate NGS is established in sections 



301(a) and 301(d)(4) of the CAA and the TAR. Section 301(d)(4) 



authorizes EPA to directly administer provisions of the CAA in 



Indian country under certain circumstances. The State of Arizona 



lacks authority to regulate air pollution sources located on the 



Navajo reservation. 



EPA disagrees that the regulations promulgated in this 



action, which are requirements consistent with the TWG 



Agreement, constitutes an attack on free enterprise. EPA 



developed the framework used by the TWG specifically to allow 



stakeholders, including the business enterprises most directly 



affected, to formulate an alternative that they believed would 



better serve their interests in continued operation, employment, 



and environmental quality. The TWG Alternative was submitted to 



EPA by a stakeholder group that had determined it was a more 



cost-effective approach to continuing to operate NGS than a 



prior proposal by EPA. EPA considered the direct costs of 



compliance in our five-factor BART analysis, and although not 
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specifically required in the BART Guidelines, EPA also 



considered numerous indirect impacts and costs in our analysis 



of Factor 2. The comment provides no information other than 



conclusory statements that EPA failed to adequately consider the 



cost of compliance.  Far from banning coal burning, this rule 



allows continued operation of NGS as a conventional coal-fired 



power plant until 2044, when its lease with the Navajo Nation 



expires. 



Comment: Lack of Consultation with Tribes 



The Navajo Nation commented that EPA should improve 



communication at the start of any rulemakings to ensure that the 



Navajo Nation can provide meaningful information. The commenter 



said that even when the Agency develops supporting rule 



information like the RIA the Navajo Nation would like to be 



involved as it could impact the Nation. The commenter pointed 



out that EPA has known for decades that the Navajo Nation would 



be impacted by regulation of NGS and FCPP. The commenter quoted 



excerpts from Executive Order 13175 - Consultation and 



Coordination with Indian Tribal Governments and said that the 



standard for determining if a regulation has tribal implication 



is not whether it “impose[s] substantial direct compliance costs 



on tribal governments,” but rather a regulation has “substantial 



direct effects on one or more Indian tribes.” 
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The Navajo Nation stated that it was not consulted during 



the development of the ANPR and indicated that in August of 



2009, one day prior to the ANPR for NGS and FCPP, EPA made a 



courtesy call to the President of the Navajo Nation. The Navajo 



Nation believes that if early and meaningful consultation with 



the Nation had occurred this could have led to an adequate 



analysis of BART controls and careful examination of non-air 



quality impacts. 



The Gila River Indian Community expressed similar concerns 



regarding the lack of consultation. During a consultation on 



August 7, 2012, the commenter stated that it was their 



understanding that EPA would describe to the Community the 



proposed regulation prior to the rulemaking being issued. 



Instead, the commenter said, EPA called the night before issuing 



the rule, which the commenter said was inadequate and 



inconsistent with the expectations regarding consultation. The 



commenter also understood that the rule was to be proposed in 



September 2012 but it was not proposed until January 2013 and in 



the meantime several stakeholders provided additional input to 



the Agency. However, the Community was not consulted during this 



time. In addition, the Community expects an explanation of the 



final rule after it is issued by EPA. 



 The Hopi Tribe also commented on the lack of consultation 



and involvement of tribes in developing the regulation. The 
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commenter submitted multiple letters to EPA indicating its 



concern about not being involved in the development of the rule 



or consulted but without providing pertinent information. In one 



of the letters, the commenter said that the government 



acknowledged the Hopi Tribe as a stakeholder and the intention 



to work with the Tribe; however, contrary to statements in the 



Joint Federal Agency Statement on NGS to work with tribes, the 



Hopi Tribe was not included in the TWG. 



 The Hopi Tribe specifically indicated that it was denied 



information regarding the TWG Alternative and the development of 



the alternative, something the commenter pointed out is 



essential in order to provide relevant and useful comments to 



EPA. The commenter said that it has submitted two Freedom of 



Information Act (FOIA) requests to DOI, which included 



documentation related to NGS and information documenting DOI’s 



representation of the Hopi Tribe during the negotiation of the 



TWG Alternative. The commenter said that until it has the 



information requested via FOIA, it is not able to provide 



written comments on the TWG Alternative. 



The Hopi Tribe asserted that it is has been treated 



differently than other tribal stakeholders in the TWG Agreement. 



For example, the TWG Agreement states that SRP will advocate to 



EPA the Navajo Nation’s treatment as state (TAS) status. The 



Hopi Tribe indicated that the TWG Alternative protects the 
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economic interests of the Navajo Nation and the Gila Indian 



Community but compromises the coal revenues of the Hopi Tribe 



and contains no mitigation measures for the significant and 



adverse economic impact. The Hopi Tribe indicated that it will 



be disproportionately and adversely affected by the reduced 



capacity at NGS. 



The Kaibab Band of Paiute Indians expressed similar 



concerns regarding the lack of involvement of Indian Tribes and 



demanded that EPA consider the requests of the Kaibab Paiute. 



The commenter referred to the TWG Agreement and requested that 



the Kaibab Paiute Indian Reservation receive $2.5 million of the 



$5 million Local Benefit Fund designated for community projects 



within 100 miles of NGS (the reservation is 60 miles from NGS). 



Also, the commenter said that the TWG Agreement promotes the 



development of clean energy, and based on that provision of the 



agreement, the commenter requested a 250 MW solar farm. 



The Tohono O’odham Nation objected that a number of Indian 



nations that would be substantially affected by the rule were 



excluded from the TWG. The commenter noted that it is 



particularly concerned with maintaining CAP water delivery under 



whatever rule is finalized by EPA. 



Response: 



EPA understands that NGS is important to numerous tribes 



located in Arizona and we take seriously our trust 
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responsibility to Indian tribes affected by NGS. As a result, we 



have attempted to ensure that these tribes were consulted 



throughout the rulemaking process. We respectfully disagree that 



there was a lack of consultation with tribes. 



EPA agrees with the Navajo Nation that Executive Order 



13175 defines “policies that have tribal implications” to refer 



to regulations or other actions that have substantial direct 



effects on one or more Indian tribes.145 In our discussion of EO 



13175, we included consideration of substantial direct 



compliance costs to tribal governments, as well as the broader 



consideration of substantial direct effects on one or more 



Indian tribes. We conclude that our proposed action on NGS will 



have tribal implications and may have substantial indirect 



effects on tribes, but will not impose substantial direct 



compliance costs on Indian tribal governments. We also conclude 



that this rule is appropriate under the CAA because NGS is a 



facility that is subject to BART. 



 In our proposed rule, EPA provided a document that listed 



all written or telephone correspondence as well as consultation 



meetings between EPA and Tribes on NGS. Although the commenter 



suggests that EPA’s telephone call to the President of the 



 



145 http://www.gpo.gov/fdsys/pkg/WCPD-2000-11-13/pdf/WCPD-2000-11-13-Pg2806-
2.pdf 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 171 of 218 



 



Navajo Nation one day prior to the signature of the ANPR in 



August 2009 was our first communication with the Nation on the 



subject, we note that the timeline includes a meeting between 



EPA and the Navajo Nation that occurred two months prior to the 



ANPR to discuss EPA’s plans to move forward on an ANPR related 



to our ongoing BART analyses for FCPP and NGS.146 EPA further 



notes that the ANPR was not a proposed rule. The ANPR was an 



Advanced Notice of Proposed Rulemaking where we provided the 



public advance notice of our intention to develop rulemakings 



for FCPP and NGS. EPA included some initial analysis of two of 



the BART factors and stated that the “specific purpose of this 



ANPR is for EPA to collect additional information.”147 Subsequent 



to the publication of the ANPR in the Federal Register on August 



28, 2009, and prior to our proposed rule on NGS, EPA held four 



consultation meetings with tribes in 2009, eight consultation 



meetings with tribes in 2010, eight consultation meetings in 



2011, and ten consultation meetings with tribes in 2012.148 Of 



 



146 See listed item indicating consultation meeting on June 10, 2009 between 
Laura Yoshii, Acting Regional Administrator of EPA Region 9, and President 
Joe Shirley, Jr., of the Navajo Nation, to discuss moving forward on the ANPR 
for Four Corners Power Plant and NGS. See document titled “2013_0109 Timeline 
of all tribal consultations on NGS.docx” in document number 0005 in the 
docket for this rule. 
147 See 74 FR 44313 at 44314 (August 28, 2009). 
148 See document titled “2013_0109 Timeline of all tribal consultation on 
NGS.pdf” in document number 0005 in the docket for the rule at and document 
titled “Updated Timeline of all Tribal Consultation on NGS_for Final 
Rule.pdf” in the docket for the rule. 
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these meetings, at least eight were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.149 



The Navajo Nation, the Hopi Tribe, the Gila River Indian 



Community, the Tohono O’odham Nation, the Ak-Chin Indian 



Community, the Pascua Yaqui Tribe, the Fort McDowell Yavapai 



Nation, and the Yavapai-Apache Nation, and the Inter Tribal 



Council of Arizona submitted comments to EPA on the ANPR. EPA 



summarized and provided responses to comments received from 



tribal governments in the TSD for our proposed rule on NGS.150 



The primary concerns expressed by the tribal governments related 



to the economic importance of NGS and the relationship of NGS 



with CAP and Indian Water Settlement Agreements. The Navajo 



Nation also commented on specific aspects of the five-factor 



analysis for BART, and the Hopi Tribe submitted an economic 



study it had commissioned that expresses concern that regulatory 



actions would force NGS to close. In our proposed rule and in 



our development of our proposed framework for BART Alternatives, 



including the credit for early installation of LNB/SOFA, EPA 



recognized the importance of NGS to tribes in Arizona, both in 



 



149 Id., and see, e.g., document 0008 in the docket for the rule 
150 See page 25 and 26 of the TSD to the Proposed Rule, document 0014 in the 
docket for this rule. 
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contributing to the economies of the Navajo Nation and Hopi 



Tribe, and in serving as a source of electrical power for CAP 



and a source of revenue to the Lower Colorado River Basin 



Development Fund, as related to water settlement agreements with 



numerous tribes in Arizona. Based on this recognition, EPA put 



forth additional options for greater flexibility in the 



compliance timeframe and invited stakeholders to develop and 



submit additional BART Alternatives to EPA for consideration. 



Following the publication of our proposed rule on February 



5, 2013, EPA engaged in 17 consultation meetings with tribes 



prior to the January 2014 close of the public comment period.151 



Of these meetings, at least two were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.152 EPA received comment letters on 



our proposal and Supplemental Proposal from the Navajo Nation, 



the Gila River Indian Community, the Tohono O’odham Nation, the 



Ak-Chin Indian Community, the Tonto Apache Tribe, the San Carlos 



Apache Tribe, and the Kaibab Band of Paiute Indians.153 At the 



request of two tribes for additional time beyond January 6, 2014 



 



151 See document titled “Updated Timeline of all Tribal Consultation on NGS_for 
Final Rule.pdf” in the docket for the rule. 
152 Id. 
153 See comment numbers 0340, 0317, 0387, 0402, 0419, and 0421 in the docket 
for the rule. 
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to submit comments, EPA agreed that we would consider comments 



from tribal governments submitted after the close of the comment 



period. The White Mountain Apache Tribe submitted comments on 



February 5, 2014.154 In addition, in response to their request to 



EPA for information related to NGS, we provided responsive 



documents to the Hopi Tribe on January 7, 2014.155 As shown in 



additional correspondence, the Hopi Tribe requested additional 



time to submit comments, and EPA again agreed to consider late 



comments from the Hopi Tribe.156 EPA did not receive any further 



comments from the Hopi Tribe. 



Several tribes also expressed concern that the Technical 



Work Group included only two tribes, the Navajo Nation and the 



Gila River Indian Community, and excluded numerous other tribes 



that also have a significant economic interest in NGS. EPA 



recognizes that many tribes were not included in the development 



of the TWG Agreement. EPA was not involved in the formation of 



the TWG or any of the negotiations between the members of the 



TWG in developing the TWG Agreement. In addition, our evaluation 



of the TWG Agreement was for the sole purpose of determining 



whether Appendix B to the TWG Agreement meets our framework for 



 



154 See comment number 0440 in the docket for the rule. 
155 See document titled “2014_0107 EPA Letter to Chairman Honanie with 
Enclosure 1.pdf” in the docket for this rule. 
156 See document titled “2014_0131 Letter from Chairman Honanie.pdf” and 
document titled “2014_0206 EPA Response to Chairman Honanie_Hopi Tribe.pdf” 
in the docket for this rule. 
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a “better than BART” Alternative. Therefore, although EPA agrees 



that many tribes have economic interest in NGS and CAP, EPA does 



not have any role in the distribution of funds described in the 



TWG Agreement. 



Based on numerous consultation meetings between high-level 



officials from EPA and elected tribal leaders, beginning in 2009 



and extending into 2013, and our development of flexible options 



for BART Alternatives in response to comments from tribes, EPA 



considers our consultation on NGS to be consistent with EO 13175 



and EPA’s policy to engage in early and meaningful consultation 



with tribes.157 EPA will provide notification of our Final Rule, 



in writing, to all tribal governments that submitted comments to 



EPA on our Proposed Rule or Supplemental Proposal and will 



provide our written responses to their specific comments. All 



written correspondence from tribal governments to EPA regarding 



NGS and our proposed BART determination is available in the 



docket for this rulemaking.158 



V. Summary of Final Action 



 On February 5, 2013, EPA issued a proposed BART analysis of 



NOX controls at NGS. Based on that analysis, EPA proposed a NOX 



 



157 The EPA policy on Consultation and Coordination with Indian Tribes is 
posted on the following website: 
http://www.epa.gov/tribal/consultation/consult-policy.htm 
158 See Appendix A (List of Written Comments) to the RTC and the docket for 
this rulemaking. 
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emission limit of 0.055 lb/MMBtu for all three units within five 



years of a Final Rule. Our proposed rule also set out a 



framework for evaluating BART alternatives at NGS. EPA proposed 



a “better than BART” alternative (Alternative 1), consistent 



with this proposed framework, requiring compliance with a NOX 



emission limit of 0.055 lb/MMBtu on one unit per year in 2021, 



2022, and 2023. EPA invited stakeholders to submit additional 



alternatives, consistent with our proposed framework for “better 



than BART” alternatives, to EPA for consideration. 



On July 26, 2013, a stakeholder group, known as the TWG, 



submitted an agreement among seven diverse entities (TWG 



Agreement) that included an additional BART alternative 



(Appendix B to the TWG Agreement). In general, this alternative 



includes closure of one unit at NGS, or curtailment of net 



generating capacity by an equivalent amount, in 2019 and 



compliance with an emission limit of 0.07 lb/MMBtu on two units 



at NGS in 2030. The TWG Agreement also included a provision 



requiring the owner/operator of NGS to cease conventional coal-



fired generation at NGS by the end of 2044. EPA independently 



evaluated Appendix B to the TWG Agreement to determine whether 



it complied with the framework we put forth in our Proposed 



Rule, as well as the statutory and regulatory requirements in 



the CAA and the RHR. 
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On October 22, 2013, EPA published a Supplemental Proposal. 



Our Supplemental Proposal contained a detailed evaluation of 



Appendix B to the TWG Agreement along with a discussion of our 



legal rationale for proposing to approve requirements consistent 



with the TWG Agreement as a “better than BART” alternative. Our 



Supplemental Proposal and this Final Rule refer to our 



regulations that are generally consistent with Appendix B to the 



TWG Agreement as the ”TWG Alternative”. The Supplemental 



Proposal (i.e. the TWG Alternative) included regulatory 



requirements to achieve substantial NOX reductions over time, as 



well as a cap in cumulative NOX emissions from NGS over 2009-2044 



(2009-2044 NOX Cap) to ensure that lifetime emissions from NGS 



under the TWG Alternative do not exceed lifetime emissions that 



would have otherwise occurred under our proposed BART 



determination for NGS (BART Benchmark). 



Based on our review of all comments we received on the 



Proposed Rule and Supplemental Proposal, EPA is taking action to 



finalize requirements consistent with the TWG Agreement, as a 



“better than BART” Alternative (TWG Alternative) put forth in 



our Supplemental Proposal. EPA is also taking final action to 



determine that a BART Benchmark, consistent with our proposed 



BART determination, is appropriate for establishing the 2009-



2044 NOX Cap under the TWG Alternative. EPA is not finalizing our 



proposed BART determination for NGS in the regulatory 
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requirements of this Final Rule, and EPA is not taking action to 



finalize Alternative 1, the “better than BART” Alternative we 



put forth in our Proposed Rule. 



This Final Action is expected to result in over an 80 



percent reduction in NOX emissions and to significantly reduce 



the impact of NGS on visibility at 11 mandatory Class I Federal 



areas. EPA’s action to finalize requirements consistent with the 



TWG Agreement as a “better than BART” alternative for NGS will 



ensure that lifetime NOX emissions from NGS do not exceed the 



BART Benchmark. 



VI. Administrative Requirements 



A. Executive Order 12866: Regulatory Planning and Review and 



Executive Order 13563: Improving Regulation and Regulatory 



Review 



This action will finalize a source-specific FIP for a 



single generating source. This type of action is exempt from 



review under Executive Orders 12866 (58 FR 51735, October 4, 



1993) and 13563 (76 FR 3821, January 21, 2011). 



B. Paperwork Reduction Act 



This action does not impose an information collection 



burden under the provisions of the Paperwork Reduction Act, 44 



U.S.C. 3501 et seq. Under the Paperwork Reduction Act, a 



“collection of information” is defined as a requirement for 



“answers to . . . identical reporting or recordkeeping 
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requirements imposed on ten or more persons . . . .” 44 U.S.C. 



3502(3)(A). Because the final FIP applies to a single facility, 



Navajo Generating Station, the Paperwork Reduction Act does not 



apply. See 5 CFR 1320(c). 



Burden means the total time, effort, or financial resources 



expended by persons to generate, maintain, retain, or disclose 



or provide information to or for a Federal agency. This includes 



the time needed to review instructions; develop, acquire, 



install, and utilize technology and systems for the purposes of 



collecting, validating, and verifying information, processing 



and maintaining information, and disclosing and providing 



information; adjust the existing ways to comply with any 



previously applicable instructions and requirements; train 



personnel to be able to respond to a collection of information; 



search data sources; complete and review the collection of 



information; and transmit or otherwise disclose the information. 



An agency may not conduct or sponsor, and a person is not 



required to respond to a collection of information unless it 



displays a currently valid OMB control number. The OMB control 



numbers for EPA's regulations in 40 CFR are listed in 40 CFR 



Part 9. 



C.  Regulatory Flexibility Act 



The Regulatory Flexibility Act (RFA) generally requires an 



agency to prepare a regulatory flexibility analysis of any rule 
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subject to notice and comment rulemaking requirements under the 



Administrative Procedure Act or any other statute unless the 



agency certifies that the rule will not have a significant 



economic impact on a substantial number of small entities. Small 



entities include small businesses, small organizations, and 



small governmental jurisdictions. 



For purposes of assessing the impacts of today's rule on 



small entities, small entity is defined as: (1) a small business 



as defined by the Small Business Administration’s (SBA) 



regulations at 13 CFR 121.201; (2) a small governmental 



jurisdiction that is a government of a city, county, town, 



school district or special district with a population of less 



than 50,000; and (3) a small organization that is any not-for-



profit enterprise which is independently owned and operated and 



is not dominant in its field. 



After considering the economic impacts of this action on 



small entities, I certify that this final action will not have a 



significant economic impact on a substantial number of small 



entities. The Navajo Generating Station is not a small entity 



and the FIP for Navajo Generating Station being finalized today 



does not impose any compliance requirements on small entities. 



See Mid-Tex Electric Cooperative, Inc. v. FERC, 773 F.2d 327 



(D.C. Cir. 1985). We recognize that several tribes located in 



Arizona have expressed concerns regarding potential indirect 
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effects of this Final Rule; however, these indirect effects are 



not direct compliance costs or requirements on small entities. 



D. Unfunded Mandates Reform Act (UMRA) 



This rule will impose an enforceable duty on the private 



sector owners of Navajo Generating Station. However, this rule 



does not contain a Federal mandate that may result in 



expenditures of $100 million (in 1996 dollars) or more for 



State, local, and tribal governments, in the aggregate, or the 



private sector in any one year. EPA’s estimate for the total 



annual cost to install and operate SCR on all three units at NGS 



if it had been required to comply with BART does not exceed $100 



million (in 1996 dollars) in any one year. Because we are 



finalizing requirements consistent with Appendix B to the TWG 



Agreement, which provides more flexibility than EPA’s proposed 



BART determination and would, at most, require installation and 



operation of SCR on two units, rather than three units at NGS, 



EPA expects the total annual cost of implementing the TWG 



Alternative to also not exceed $100 million (in 1996 dollars). 



Thus, this rule is not subject to the requirements of sections 



202 or 205 of UMRA. This action is also not subject to the 



requirements of section 203 of UMRA because it contains no 



regulatory requirements that might significantly or uniquely 



affect small governments. This rule will not impose direct 



compliance costs on the Navajo Nation, and will not preempt 
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Navajo law. This final action will reduce the emissions of NOX 



from a single source, the Navajo Generating Station. 



E. Executive Order 13132: Federalism 



This action does not have federalism implications. It will 



not have substantial direct effects on the States, on the 



relationship between the national government and the States, or 



in the distribution of power and responsibilities among the 



various levels of government, as specified in Executive Order 



13132. This final action requires emission reductions of NOx at a 



specific stationary source located in Indian country. Thus, 



Executive Order 13132 does not apply to this action. 



F. Executive Order 13175:  Consultation and Coordination With 



Indian Tribal Governments 



Subject to the Executive Order 13175 (65 FR 67249, November 



9, 2000) EPA may not issue a regulation that has tribal 



implications, that imposes substantial direct compliance costs, 



and that is not required by statute, unless the Federal 



government provides the funds necessary to pay the direct 



compliance costs incurred by tribal governments, or EPA consults 



with tribal officials early in the process of developing the 



proposed regulation and develops a tribal summary impact 



statement. EO 13175 defines “policies that have tribal 



implications” to refer to regulations or other actions that have 



substantial direct effects on one or more Indian tribes. 
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EPA has concluded that this Final Action will have tribal 



implications based on the direct relationship between NGS and 



the Navajo Nation. In addition, EPA anticipates that the 



following direct and indirect effects may result from the TWG 



Alternative and Reclamation’s ownership interest in NGS: 



decreased revenues to the Hopi Tribe and the Navajo Nation 



associated with the closure of one unit or curtailment of 



electricity generation in 2019; and increased water costs to 



tribes associated with the installation of controls to meet an 



emission limit of 0.07 lb/MMBtu in 2030. However, it will 



neither pre-empt Tribal law nor impose substantial direct 



compliance costs on tribal governments (no tribal government is 



an owner or participant in NGS and therefore no tribal 



government will be required to pay direct costs of compliance). 



We note that the Navajo Nation has the option to purchase up to 



a 170 MW share of NGS in 2019. EPA understands that the Navajo 



Nation has not yet made its decision and therefore, currently, 



no tribal government is a Participant in NGS. 



The owners of NGS, together with the Navajo Nation, the 



Gila River Indian Community, and several other stakeholders, 



submitted the TWG Agreement to EPA that would provide compliance 



flexibility to the owners and result in greater reasonable 



progress than BART toward the national visibility goal. This TWG 



Alternative involves closure or curtailment of production on one 
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unit of NGS and installation of add-on pollution controls to the 



remaining two units. EPA issued a Supplemental Proposal 



proposing to find that the TWG Alternative met the requirements 



of the CAA and RHR. Today, EPA is finalizing requirements 



consistent with the TWG Agreement. Because the TWG Alternative 



involves the closure or curtailment of production on one unit 



and an associated decline in the amount of coal mined and 



combusted, to the extent that taxes or royalties paid to the 



Hopi Tribe and the Navajo Nation by the operators of Navajo 



Generating Station and the Kayenta Mine, are tied to the amount 



of coal that is mined or the amount of electricity that is 



generated at NGS, the revenues to the Hopi Tribe and Navajo 



Nation may be expected to decline. In addition, under the TWG 



Alternative, when the installation of add-on pollution controls 



occurs in 2030, EPA expects the CAWCD variable OM&R water rate 



to increase, affecting tribes with allocations of CAP water. 



EPA consulted with tribal officials early in the process of 



developing this regulation to permit them to have meaningful and 



timely input into its development. EPA first put forth an ANPR 



on August 28, 2009 to accept comment on preliminary information 



provided by FCPP and NGS and to begin the consultation process 



with the Federal Land Managers and affected tribes. 



EPA received numerous comments on the ANPR from tribes and 



tribal organizations, including the Navajo Nation, Hopi Tribe, 
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Gila River Indian Community, Ak-Chin Indian Community, Tohono 



O’odham Nation, Pascua Yaqui Tribe, Fort McDowell Yavapai 



Nation, Yavapai-Apache Nation, and the Inter Tribal Council of 



Arizona. Comments from the Navajo Nation on NGS and from the 



Hopi Tribe focused on the significant contribution of coal-



related royalties, taxes, and employment at NGS and the Kayenta 



Mine to the economies of the Navajo Nation and the Hopi Tribe. 



Comments from the Gila River Indian Community, the Tohono 



O’odham Nation, and other tribes located in Arizona focused on 



the importance of continued operation of NGS as a source of 



power to CAP, in order for the federal government to meet 



obligations under existing water settlement agreements. The 



importance to tribes of continued operation of NGS and 



affordable water costs cannot be overemphasized. 



Given the extent of federal and tribal interests in NGS and 



the federal government’s trust responsibility to Indian tribes, 



on January 4, 2013, EPA, DOI, and DOE signed a joint federal 



agency statement committing to collaborate on several short- and 



long-term goals, including analyzing and pursuing strategies for 



providing clean, affordable and reliable power, affordable and 



sustainable water, and sustainable economic development to key 
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stakeholders who currently depend on NGS.159 The partner agencies 



have already begun to work together with stakeholders to 



identify and undertake actions that support implementation of 



BART, including seeking funding to cover expenses for pollution 



control or other necessary upgrades for the federal portion of 



NGS. The agencies have also begun work to jointly support a 



phase 2 report to analyze a full range of clean energy options 



for NGS. Finally, the agencies intend to work with stakeholders 



to develop a roadmap for achieving long-term, innovative clean 



energy solutions for NGS. 



In our February 5, 2013 Proposed Rule, EPA exercised 



discretion to include in our analysis of Factor 2 (Energy and 



Non-Air Quality Impacts), an examination of the viability of 



continued operation of NGS if new NOX controls are required, to 



address the concern expressed by numerous tribes that a BART 



determination requiring SCR would force NGS to close. Our 



analysis showed that although SCR would increase the cost of 



electricity generation at NGS, installing and operating SCR at 



NGS would still be less costly than replacing NGS with power 



purchased from elsewhere in the West.160 However, we also 



recognized that the timing of regulatory compliance is an 



 



159 See Joint Federal Agency Statement Regarding Navajo Generating Station, 
dated January 4, 2013, in the docket for this proposed rulemaking. 
160 See Factor 2 analysis, 78 FR at 8281-8284 (February 5, 2013). 
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important consideration given potential ownership changes and 



other requirements related to the extension of the NGS lease and 



other rights-of-way agreements. As part of our Factor 2 



analysis, we also estimated potential water rate increases to 



tribes.161 As discussed in our proposed rule, EPA considers the 



potential economic impacts to tribes to argue for flexibility in 



the compliance timeframe for NGS. 



In addition to our proposed BART determination for NGS, EPA 



also proposed a framework for evaluating alternatives to BART 



that provide options for flexibility in achieving emission 



reductions at NGS. EPA proposed an alternative to BART 



consistent with our proposed framework and invited stakeholders 



to submit other alternatives to BART that reduce NOX emissions at 



NGS while providing long-term, sustainable benefits for 



tribes.162 We noted that the extended timeframe for compliance 



would not, in itself, avoid or mitigate increases in water rates 



for tribes located in Arizona; however, it would provide time 



for the collaborating federal agencies to explore options to 



avoid or minimize potential impacts to tribes, including seeking 



funding to cover the expenses for the federal portion of 



pollution control at NGS.163 



 



161 Id. 
162 Id. at 8291. 
163 Id. at 8289. 
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Following our Proposed Rule, the TWG, which included the 



Navajo Nation, the Gila River Indian Community, and the 



Interior, together with four additional groups, submitted their 



agreement (TWG Agreement) that contained an additional BART 



alternative for consideration (Appendix B to the TWG Agreement). 



Although EPA was not part of the TWG, we note that the TWG 



Agreement included seven elements, including elements directly 



or indirectly related to tribes, i.e., commitments by Interior 



to mitigate potential impacts from EPA’s final BART rule to 



Affected Tribes and a commitment by SRP to make funds available 



for a Local Benefit Fund for community improvement projects 



within 100 miles of NGS or the Kayenta Mine.164 



EPA has met with tribes on numerous occasions to discuss 



the significance of NGS to tribal economies and tribal water 



interests in Arizona.165 Consultations with tribes included 



 



164 As described in our Supplemental Proposal (78 FR at 62512, October 22, 
2013), the seven elements of the TWG Agreement were (1) a description of a 
“Reasonable Progress Alternative to BART” (Appendix B to the TWG Agreement); 
(2) a study of options by Reclamation for replacing the federal share of 
energy being generated from NGS with low-emitting energy; (3) commitments by 
Interior to reduce or offset emissions of carbon dioxide (CO2) by three 
percent per year and facilitate the development of clean energy resources; 
(4) commitments by Interior to mitigate potential impacts from EPA’s final 
BART rule to Affected Tribes; (5) a commitment by Interior to carry out the 
Phase 2 Study by the National Renewable Energy Laboratory (NREL) for the 
purposes of studying options for the future of NGS; (6) a commitment by SRP 
to make funds available for a Local Benefit Fund for community improvement 
projects within 100 miles of NGS or the Kayenta Mine; and (7) a summary of 
obligations of the Parties to the Agreement and miscellaneous legal 
provisions. 
165 See document titled “Updated Timeline of All Tribal Consultations on NGS 
for Final Rule.docx” in the docket for this rulemaking. 
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potential economic impacts associated with a BART determination 



for NGS, as well as potential impacts from EPA’s Mercury and Air 



Toxics Standards (MATS) rulemaking. 



 In recognition of the unusual complexity of regulating NGS, 



representatives from EPA, including the Assistant Administrator 



and the Deputy Assistant Administrator for the Office of Air and 



Radiation and the Regional Administrator for Region 9, visited 



NGS and affected communities in the area. EPA officials have 



also met with additional stakeholders, at various locations, 



including EPA offices in San Francisco, California and 



Washington, D.C., and offices of individual tribal governing 



councils and the Inter Tribal Council of Arizona. 



Following the publication of our proposed rule on February 



5, 2013, EPA engaged in 17 consultation meetings with tribes 



prior to the January 2014 close of the public comment period.166 



Of these meetings, at least two were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.167 EPA received comment letters on 



our proposal and Supplemental Proposal from the Navajo Nation, 



the Gila River Indian Community, the Tohono O’odham Nation, the 



 



166 See document titled “Updated Timeline of all Tribal Consultation on NGS_for 
Final Rule.pdf” in the docket for the rule. 
167 Id. 
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Ak-Chin Indian Community, the Tonto Apache Tribe, the San Carlos 



Apache Tribe, and the Kaibab Band of Paiute Indians.168 At the 



request of two tribes for additional time beyond January 6, 2014 



to submit comments, EPA exercised our discretion to accept 



comments from tribal governments after the close of the comment 



period. The White Mountain Apache Tribe submitted comments on 



February 5, 2014.169 In addition, in response to their request to 



EPA for information related to NGS, we provided responsive 



documents to the Hopi Tribe on January 7, 2014.170 As shown in 



additional correspondence, the Hopi Tribe requested additional 



time to submit comments, and EPA continued to exercise our 



discretion to accept late comments from the Hopi Tribe.171 Our 



separate response to comments document contains a summary of all 



substantive comments and EPA’s responses to those comments. 



Several tribes expressed concern that the Technical Work 



Group included only two tribes, the Navajo Nation and the Gila 



River Indian Community, and excluded numerous other tribes that 



also have a significant economic interest in NGS. Several tribes 



also asserted that the Proposed Rule and Supplemental Proposal 



 



168 See comment numbers 0340, 0317, 0387, 0402, 0419, and 0421 in the docket 
for the rule. 
169 See comment number 0440 in the docket for the rule. 
170 See document titled “2014_0107 EPA Letter to Chairman Honanie with 
Enclosure 1.pdf” in the docket for this rule. 
171 See document titled “2014_0131 Letter from Chairman Honanie.pdf” and 
document titled “2014_0206 EPA Response to Chairman Honanie_Hopi Tribe.pdf” 
in the docket for this rule. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 191 of 218 



 



have disproportionate impacts on tribes with CAP water 



settlements and urged EPA to develop an alternative regulation 



that does not place an additional burden on Indian tribes. 



Another tribe requested that a portion of the funds identified 



in the TWG Agreement be designated to their tribe. 



EPA recognizes that many tribes did not participate in the 



development of the TWG Agreement. EPA was not involved in the 



formation of the Technical Work Group or any of the negotiations 



between the members of the TWG in developing the TWG Agreement. 



In addition, our evaluation of the TWG Agreement was for the 



sole purpose of determining whether the TWG Alternative 



(Appendix B to the TWG Agreement) meets our framework for a 



“better than BART” Alternative. Therefore, although EPA agrees 



that many tribes have economic interests in NGS and CAP, EPA did 



not have a role in the TWG Agreement and does not have any role 



in the distribution of funds described in the TWG Agreement. 



EPA recognizes that our final action will have tribal 



implications. Because we are taking action to finalize 



requirements consistent with the TWG Agreement, EPA anticipates 



that increases in CAP water costs as a result of the 



installation of new air pollution controls at NGS would not 



occur until 2030. In addition, as stated elsewhere, EPA has 



committed to collaborating with other federal agencies to 



explore options to avoid or minimize potential impacts to 
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tribes, including seeking funding to cover the expenses for the 



federal portion of pollution control at NGS. 



In summary, EPA has taken numerous steps, as described in 



the preceding paragraphs, to evaluate the potential impacts on 



Tribes and to identify and provide the flexibility for others to 



develop alternative approaches that would meet the requirements 



of the CAA and the RHR while being as sensitive as possible to 



concerns raised by Tribes. Through the Joint Federal Agency 



Statement on NGS, the federal government has recognized its 



obligations through its trust responsibility and through its 



specific historical and ongoing involvement with NGS and water 



rights settlements with Tribes. That agreement reflects our 



commitment to ongoing engagement with affected Tribes and to the 



pursuit of a long-term solution for electricity generation that 



is protective of the economic interests of Tribes and public 



health and the environment. 



Based on numerous consultation meetings between high-level 



officials from EPA and elected tribal leaders, beginning in 2009 



and extending into 2013, and our development of flexible options 



for BART Alternatives in response to comments from tribes, EPA 



considers our consultation on NGS to be consistent with EO 13175 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 193 of 218 



 



and EPA’s policy to engage in early and meaningful consultation 



with tribes.172 



G.  Executive Order 13045:  Protection of Children from 



Environmental Health Risks and Safety Risks 



Executive Order 13045: Protection of Children from 



Environmental Health Risks and Safety Risks (62 FR 19885, April 



23, 1997), applies to any rule that: (1) is determined to be 



economically significant as defined under Executive Order 12866, 



and (2) concerns an environmental health or safety risk that EPA 



has reason to believe may have a disproportionate effect on 



children. If the regulatory action meets both criteria, the 



Agency must evaluate the environmental health or safety effects 



of the planned rule on children, and explain why the planned 



regulation is preferable to other potentially effective and 



reasonably feasible alternatives considered by the Agency. 



This rule is not subject to Executive Order 13045 because 



it requires emissions reductions of NOX from a single stationary 



source. Because this action only applies to a single source and 



is not a rule of general applicability, it is not economically 



significant as defined under Executive Order 12866, and does not 



have a disproportionate effect on children. However, to the 



 



172 EPA’s policy on Consultation and Coordination with Indian Tribes is posted 
on the following website: http://www.epa.gov/tribal/consultation/consult-
policy.htm 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 194 of 218 



 



extent that the rule will reduce emissions of NOX, which 



contributes to ozone formation, the rule will have a beneficial 



effect on children’s health by reducing air pollution that 



causes or exacerbates childhood asthma and other respiratory 



issues. 



H. Executive Order 13211: Actions Concerning Regulations That 



Significantly Affect Energy Supply, Distribution, or Use 



This action is not subject to Executive Order 13211 (66 FR 



28355 (May 22, 2001)), because it is not a significant 



regulatory action under Executive Order 12866. 



I. National Technology Transfer and Advancement Act 



Section 12(d) of the National Technology Transfer and 



Advancement Act of 1995 (NTTAA), Pub L. No. 104-113, 12 (10) (15 



U.S.C. 272 note) directs EPA to use voluntary consensus 



standards (VCS) in its regulatory activities unless to do so 



would be inconsistent with applicable law or otherwise 



impractical. VCS are technical standards (e.g., materials 



specifications, test methods, sampling procedures and business 



practices) that are developed or adopted by the VCS bodies. The 



NTTAA directs EPA to provide Congress, through annual reports to 



OMB, with explanations when the Agency decides not to use 



available and applicable VCS. 



Consistent with the NTTAA, the Agency conducted a search to 



identify potentially applicable VCS. For the measurements listed 
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below, there are a number of VCS that appear to have possible 



use in lieu of the EPA test methods and performance 



specifications (40 CFR Part 60, Appendices A and B) noted next 



to the measurement requirements. It would not be practical to 



specify these standards in the current rulemaking due to a lack 



of sufficient data on equivalency and validation and because 



some are still under development. However, EPA’s Office of Air 



Quality Planning and Standards is in the process of reviewing 



all available VCS for incorporation by reference into the test 



methods and performance specifications of 40 CFR Part 60, 



Appendices A and B. Any VCS so incorporated in a specified test 



method or performance specification would then be available for 



use in determining the emissions from this facility. This will 



be an ongoing process designed to incorporate suitable VCS as 



they become available. 



J. Executive Order 12898: Federal Actions to Address 



Environmental Justice in Minority Populations and Low-Income 



Populations 



Executive Order 12898 (59 FR 7629, February 16, 1994), 



establishes federal executive policy on environmental justice. 



Its main provision directs federal agencies, to the greatest 



extent practicable and permitted by law, to make environmental 



justice part of their mission by identifying and addressing, as 



appropriate, disproportionately high and adverse human health or 
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environmental effects of their programs, policies, and 



activities on minority populations and low-income populations in 



the United States. 



EPA has determined that this final rule will not have 



disproportionately high and adverse human health or 



environmental effects on minority or low-income populations 



because it increases the level of environmental protection for 



all affected populations without having any disproportionately 



high and adverse human health or environmental effects on any 



population, including any minority or low-income population. 



EPA recognizes that numerous commenters have stated that 



this rulemaking has environmental justice implications because 



NGS, which is among the largest coal-fired power plants in the 



country, is located on the Navajo Nation. Commenters have also 



expressed concern that the documents associated with this rule 



are too technical for community members to understand. Some 



commenters have also argued that EPA should apply the same 



standard to NGS as other coal-burning power plants (e.g., Four 



Corners Power Plant), and that the extended compliance timeframe 



for NGS is an environmental justice issue. 



Fair treatment and meaningful involvement are critical 



components of environmental justice and EPA takes fair treatment 



and meaningful involvement seriously. We provided numerous 



opportunities for tribal governments, environmental and tribal 
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non-governmental organizations, and other interested 



stakeholders to provide input in the development of our Proposed 



Rule, Supplemental Proposal, and Final Rule for NGS. 



As discussed in more detail in the RTC, EPA began our 



public involvement process for a BART determination for NGS in 



2009, when we published an Advanced Notice of Proposed 



Rulemaking (ANPR). During 2009 through 2012, EPA met with 



various stakeholders, including tribal governments and Navajo 



environmental groups to discuss NGS and hear concerns related to 



a BART determination for this facility.173 During the 11-month 



comment period for our Proposed Rule, EPA continued to meet with 



stakeholders to discuss our proposed BART determination for NGS 



and our framework for “better than BART” alternatives.174 



On July 26, 2013, the TWG submitted the TWG Agreement to 



EPA for consideration. EPA posted the TWG Agreement to our 



docket on the same day to provide the public an opportunity to 



review it.175 On September 25, 2013, EPA posted a Supplemental 



Proposal, along with supporting documents, to the docket to 



allow for early review by interested parties.176 The Supplemental 



 



173 See, for example document number 0232 in the ANPR docket at EPA-R09-OAR-
2009-0598, and document numbers 0008 and 0009 in the docket for this rule at 
EPA-R09-OAR-2013-0009. 
174 See, for example, document number 0150, 0152, 0166, 0173, 0302, and 0303 in 
the docket for this rule. 
175 See document number 0122 in docket for this rulemaking. 
176 See document numbers 0182, 0183, and 0184 in the docket for this 
rulemaking. 
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Proposal was published in the Federal Register on October 22, 



2013. The comment period for the Supplemental Proposal closed on 



the same day as the BART proposal, on January 6, 2014. The 



Supplemental Proposal also included notice of five open house 



and public hearing events EPA scheduled throughout Arizona in 



November 2013. The open houses allowed members of the public an 



opportunity to talk with representatives from EPA and ask 



questions. EPA held events at the LeChee Chapter House, located 



on the Navajo Nation, as well as in Page, Arizona, and provided 



oral interpretation services between English and Diné (the 



Navajo language). EPA also held an event at the Hopi Day School, 



located in Kykotsmovi, the seat of the Hopi tribal government.177 



Finally, we also held events in Phoenix and in Tucson, Arizona, 



to allow stakeholders in central and southern Arizona, 



representing CAP water interests and several tribes receiving 



CAP water, the opportunity to provide comment and talk with 



representatives from EPA. 



EPA understands that the TSD and Federal Register notices 



include technical information that may be difficult to 



understand. EPA provided Fact Sheets and handouts, written in 



 



177 EPA engaged with the government of the Hopi Tribe to search for an oral 
interpreter between English and the Hopi language, but the Hopi Tribe was 
unable to locate anyone to provide those services. 
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plain language, at the open house and public hearing events.178 



EPA representatives were also present at the events to discuss 



and explain our Proposals. 



EPA recognizes that some commenters may view the timeframe 



for compliance under EPA’s framework for BART Alternatives as an 



environmental justice issue. We note that the Navajo Nation and 



other Tribes expressed concern with the potential economic 



impacts of this rulemaking. The flexibility we provided has 



allowed for a balance between these considerations. 



We further note that the LNB/SOFA credit, an important 



component of the timeframe under our “better than BART” 



framework, was based on real, actual emission reductions 



beginning in 2009 that were voluntary and not required by any 



rule or regulation. We also note that the TWG Alternative, which 



calls for closure of one unit in 2019 (or equivalent 



curtailment), will result not only in reductions of NOX, but also 



reductions of several other pollutants, including SO2, PM, CO2, 



and hazardous air pollutants. Although the compliance date of 



emission limit for two units (achievable with the installation 



of SCR) under the TWG Alternative is in 2030, over 2009 to 2044, 



the TWG Alternative will result in greater NOX reductions than 



would have been achieved under BART, will result in step-wise 



 



178 See document 0219 in the docket for this rulemaking. 
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reductions of NOX and additional pollutants that affect 



visibility or human health, and will provide an enforceable 



mechanism to ensure that NGS ceases conventional coal-fired 



electricity generation at NGS by the end of 2044. All of these 



measures will increase the level of environmental protection for 



communities affected by NGS. 



K. Congressional Review Act 



The Congressional Review Act, 5 U.S.C 801 et seq., as added 



by the Small Business Regulatory Enforcement Fairness Act of 



1996, generally provides that before a rule may take effect, the 



agency promulgating the rule must submit a rule report, which 



includes a copy of the rule, to each House of the Congress and 



to the Comptroller General of the United States. Section 804 



exempts from section 801 the following types of rules (1) rules 



of particular applicability; (2) rules relating to agency 



management or personnel; and (3) rules of agency organization, 



procedure, or practice that do not substantially affect the 



rights or obligations of non-agency parties. 5 U.S.C 804(3). EPA 



is not required to submit a rule report regarding today’s action 



under section 801 because this action is a rule of particular 



applicability. This rule finalizes a source-specific FIP for a 



single generating source. 



L. Petitions for Judicial Review 
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Under section 307(b)(1) of the Clean Air Act, petitions for 



judicial review of this action must be filed in the United 



States Court of Appeals for the appropriate circuit by [insert 



date 60 days from publication in Federal Register]. Filing a 



petition for reconsideration by the Administrator of this final 



rule does not affect the finality of this rule for the purposes 



of judicial review nor does it extend the time within which a 



petition for judicial review may be filed, and shall not 



postpone the effectiveness of such rule or action. This action 



may not be challenged later in proceedings to enforce its 



requirements. See CAA section 307(b)(2). 
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List of Subjects in 40 CFR Part 49 



Environmental protection, Administrative practice and 



procedure, Air pollution control, Indians, Intergovernmental 



relations, Reporting and recordkeeping requirements. 



 



 



 



 



 



July 28, 2014     /s/ 



Dated:       Gina McCarthy, 



Administrator. 
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Title 40, chapter I of the Code of Federal Regulations is 



amended as follows: 



PART 49--INDIAN COUNTRY: AIR QUALITY PLANNING AND MANGEMENT 



 1. The authority citation for part 49 continues to read as 



follows: 



 Authority: 42 U.S.C. 7401, et seq. 



 2. Section 49.5513 is amended by adding paragraph (j) to 



read as follows: 



§ 49.5513 Federal Implementation Plan Provisions for Navajo 



Generating Station, Navajo Nation. 



* * * * * 



(j)(1) Applicability. Regional Haze Best Available Retrofit 



Technology limits for NOX for this plant are in addition to the 



requirements of paragraphs (a) through (i) of this section. The 



provisions of this paragraph (j) are severable, and if any 



provision of this paragraph (j), or the application of any 



provision of this paragraph (j) to any owner/operator or 



circumstance, is held invalid, the application of such provision 



to other owner/operators and other circumstances, and the 



remainder of this paragraph (j), will not be affected thereby. 



Nothing in this paragraph (j) allows or authorizes any Unit to 



emit NOX at a rate that exceeds its existing emission limit of 



0.24 lb/MMBtu as established by EPA permit AZ 08-01 issued on 



November 20, 2008. 
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(2) Definitions. Terms not defined below have the meaning 



given to them in the Clean Air Act or EPA’s regulations 



implementing the Clean Air Act and in paragraph (c) of this 



section. For purposes of this paragraph (j): 



(i) 2009-2029 NOX Cap means a limit on emissions from Units 



1, 2, and 3 of no more than 416,865 tons of NOX. 



(ii) 2009-2044 NOX Cap means a limit on emissions from Units 



1, 2, and 3 of no more than 494,899 tons of NOX. 



(iii) Boiler Operating Day means a 24-hour period between 



12 midnight and the following midnight during which any fuel is 



combusted at any time in the steam-generating unit. It is not 



necessary for fuel to be combusted the entire 24-hour period. 



(iv) Coal-Fired Unit means any of Units 1, 2, or 3 at 



Navajo Generating Station. 



(v) Continuous Emission Monitoring System or CEMS means the 



equipment required by 40 CFR Part 75 and this paragraph (j). 



(vi) Departing Participant means either Los Angeles 



Department of Water and Power or Nevada Energy, also known as NV 



Energy or Nevada Power Company. 



(vii) Emission limitation or emission limit means the 



federal emissions limitation required by this paragraph. 



(viii) Existing Participant means the existing owners of 



NGS: Los Angeles Department of Water and Power; Nevada Energy, 



also known as NV Energy or Nevada Power Company; Salt River 
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Project Agricultural Improvement and Power District; Arizona 



Public Service Company; and Tucson Electric Company, together 



with the United States, acting through the Bureau of 



Reclamation. 



(ix) lb means pound(s). 



(x) Low-NOx Burners and Separated Over-Fire Air or LNB/SOFA 



means combustion controls installed on each Unit between 2009 



and 2011. 



(xi) Navajo Nation means the Navajo Nation, a federally 



recognized Indian Tribe. 



(xii) NGS or Navajo Generating Station means the steam 



electric generating station located on the Navajo Reservation 



near Page, Arizona, consisting of Units 1, 2, and 3, each 750 MW 



(nameplate rating), the switchyard facilities, and all 



facilities and structures used or related thereto. 



(xiii) NOX means nitrogen oxides expressed as nitrogen 



dioxide (NO2). 



(xiv) Owner/operator means any person(s) who own(s) or who 



operate(s), control(s), or supervise(s) one more of the Units of 



the Navajo Generating Station. 



(xv) MMBtu means million British thermal unit(s). 



(xvi) Operating hour means any hour that fossil fuel is 



fired in the unit. 
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(xvii) Unit means any of Units 1, 2, or 3 at Navajo 



Generating Station. 



(xviii) Valid Data means CEMs data that is not out of 



control as defined in 40 CFR Part 75. 



(3) “Better than BART” Alternative for NOX. Total cumulative 



NOX emissions from Units 1, 2, and 3, from January 1, 2009 to 



December 31, 2044, may not exceed the 2009-2044 NOX Cap. The 



owner/operator must implement the applicable operating scenario, 



under paragraph (j)(3)(i) of this section, to ensure NOX emission 



reductions sufficient to maintain total cumulative NOX emissions 



from Units 1, 2, and 3 below the 2009-2044 NOX Cap. 



(i) Operating Scenarios to Comply with 2009-2044 NOX Cap. 



The owner/operator must comply with one of the following 



operating scenarios based on the applicability provisions in 



paragraph (j)(3)(ii) of this section. 



(A) Alternative A1. 



(1) By December 31, 2019, the owner/operator must 



permanently cease operation of one coal-fired Unit; and 



(2) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on each of the two 



remaining coal-fired Units. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 
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1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 



(B) Alternative A2. 



(1) By December 31, 2019, the owner/operator must 



permanently cease operation of one coal-fired Unit; and  



(2) By December 31, 2019, the owner/operator may increase 



net generating capacity of the remaining two coal-fired Units by 



a combined total of no more than 189 MW. The actual increase in 



net generating capacity shall be limited by the sum of 19 MW and 



the ownership interest, in net MW capacity, purchased by the 



Navajo Nation by December 31, 2019. Nothing in paragraph (j) of 



this section alters any regulatory requirements, including those 



for pre-construction permitting, associated with any increase in 



the net generating capacity of the Unit(s). 



(3) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on each of the two 



remaining coal-fired Units. 



(4) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 
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(C) Alternative A3. 



(1) By December 31, 2019, the owner/operator must reduce 



the net generating capacity of NGS by no less than 561 MW. The 



actual reduction in net generating capacity of NGS shall be 



determined by the difference between 731 MW and the ownership 



interest, in net MW capacity and limited to 170 MW, purchased by 



the Navajo Nation by December 31, 2019. 



(2) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on two Units. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 



(D) Alternative B. 



(1) Total cumulative NOX emissions from Units 1, 2, and 3 



may not exceed the 2009-2044 NOx Cap or the 2009-2029 NOX Cap. 



(2) The owner/operator must cease operation of Units 1, 2, 



and 3 if total cumulative emissions of NOX from Units 1, 2, and 



3, based on annual reports required under paragraph (j)(4)(ii) 



of this section, exceed the 2009-2029 NOX Cap at any time prior 



to December 31, 2029. The owner/operator may restart operation 



of Units 1, 2, and 3 after January 1, 2030, as long as total 
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cumulative emissions of NOX from Units 1, 2, and 3, based on 



annual reports required under paragraph (j)(4)(ii) of this 



section, do not exceed the 2009-2044 NOX Cap. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii)), exceed the 2009-2044 NOX Cap at any time prior to 



December 31, 2044. 



(ii) Applicability of Alternatives. 



(A) Alternative A1 applies if by December 31, 2019, one of 



the following occurs: 



(1) Both of the Departing Participants retire their 



ownership interests in NGS by December 31, 2019, and the Navajo 



Nation does not purchase an ownership interest in NGS; or 



(2) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, and the Navajo Nation 



does not purchase an ownership interest in NGS; or 



(3) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, and the 



Navajo Nation does not purchase an ownership interest in NGS. 



(B) Alternative A2 applies if by December 31, 2019, one of 



the following occurs: 
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(1) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, the Navajo Nation has 



purchased an ownership interest in NGS, and the owner/operator 



has increased net generating capacity of the two remaining Units 



by a combined total of no more than 189 MW; or 



(2) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, the Navajo 



Nation has purchased an ownership interest in NGS, and the 



owner/operator has increased net generating capacity of the two 



remaining Units by a combined total of no more than 189 MW. 



(C) Alternative A3 applies if by December 31, 2019, one of 



the following occurs: 



(1) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, the Navajo Nation has 



purchased an ownership interest in NGS, and the owner/operator 



has not increased net generating capacity of the Units at NGS; 



or 



(2) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, the Navajo 



Nation has purchased an ownership interest in NGS, and the 



owner/operator has not increased net generating capacity of the 



Units at NGS. 
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(D) Alternative B applies if, by December 31, 2019, if one 



of the following occurs: 



(1) Any of the Departing Participants sell their ownership 



interests in NGS to a Party other than the Navajo Nation that is 



not an Existing Participant, or 



(2) Any of the Departing Participants remains as a 



participant in NGS. 



(iii) By December 22, 2044, the owner/operator shall 



permanently cease conventional coal-fired electricity generation 



by all coal-fired Units at NGS. 



(4) Reporting and Implementation Requirements for BART. 



(i) No later than December 1, 2019, the owner/operator must 



notify EPA of the applicable Alternative for ensuring compliance 



with the 2009-2044 NOx Cap. 



(ii) Beginning in 2015, and annually thereafter until the 



earlier of December 22, 2044 or the date on which the 



owner/operator ceases conventional coal-fired electricity 



generation by all coal-fired Units at NGS, the owner/operator 



must report to EPA, the annual heat input, the annual emissions 



of sulfur dioxide, carbon dioxide, and NOX from the previous full 



calendar year. In addition, the owner/operator must also report 



total cumulative emissions of NOX from NGS to assure compliance 



with the 2009-2044 NOX Cap and the 2009-2029 NOX Cap (if 



applicable). The owner/operator must make this report available 
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to the public, either through a link on its website or directly 



on its website. The report must be made available within 30 days 



of the submittal deadline associated with the annual emission 



inventory required by the Part 71 Operating Permit for NGS. 



(iii) No later than December 31, 2020, the owner/operator 



must submit an application to revise its existing Part 71 



Operating Permit to incorporate the requirements and emission 



limits of the applicable Alternative to BART under paragraph 



(j)(3) of this section. The Part 71 Operating Permit for NGS 



must incorporate practically enforceable limits for NOX of 0.24 



lb/MMBtu, on a 30‐day rolling average basis, for each Unit 



equipped with LNB/SOFA, and 0.07 lb/MMBtu, on a rolling average 



basis of 30 boiler operating days, for each Unit equipped with 



SCR, as federally enforceable permit conditions. 



(iv) In addition to the requirements of paragraphs 



(j)(4)(i), (ii) and (iii) of this section, if Alternative B 



applies, the owner/operator must submit annual Emission 



Reduction Plans to the Regional Administrator. 



(A) No later than December 31, 2019 and annually thereafter 



through December 31, 2028, the owner/operator must submit an 



Emission Reduction Plan containing anticipated year-by-year 



emissions from Units 1, 2, and 3 covering the period from 2020 



to 2029 that will assure that the operation of NGS will result 
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in emissions of NOX that do not exceed the 2009-2029 NOX Cap. The 



Emission Reduction Plan may contain several potential operating 



scenarios and must set forth the past annual actual emissions 



and the projected emissions for each potential operating 



scenario. Each potential operating scenario must demonstrate 



compliance with the 2009-2029 NOX Cap. The Emission Reduction 



Plan shall identify emission reduction measures that may 



include, but are not limited to, the installation of advanced 



emission controls, a reduction in generation output, or other 



operating strategies determined by the owner/operator. The 



owner/operator may revise the potential operating scenarios set 



forth in the Emission Reduction Plan, provided the revised plan 



ensure that NOX emissions remain below the 2009-2029 NOX Cap. 



(B) No later than December 31, 2029 and annually 



thereafter, the owner/operator shall submit an Emission 



Reduction Plan containing year-by-year emissions covering the 



period from January 1, 2030 to December 31, 2044 that will 



assure that the operation of NGS will result in emissions of NOX 



that do not exceed the 2009-2044 NOX Cap. The Emission Reduction 



Plan shall identify emission reduction measures that may 



include, but are not limited to, the installation of advanced 



emission controls, a reduction in generation output, or other 



operating strategies determined by the owner/operator. The 



owner/operator may revise the potential operating scenarios set 
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forth in the Emission Reduction Plan, provided the revised plan 



ensure that NOX emissions remain below the 2009-2044 NOX Cap. 



(C) The requirement to submit annual Emission Reduction 



Plans beginning no later than December 31, 2019, shall be 



incorporated into the Part 71 Operating Permit for NGS as 



federally enforceable permit conditions. 



(5) Continuous emission monitoring system (CEMS). 



(i) At all times, the owner/operator of each unit must 



maintain, calibrate, and operate a CEMS, in full compliance with 



the requirements found at 40 CFR part 75, to accurately measure 



NOX, diluent, and stack gas volumetric flow rate from each unit. 



All hourly valid data will be used to determine compliance with 



the emission limitations for NOX in paragraph (j)(3) of this 



section for each unit. If the CEMs data is not valid, that CEMs 



data shall be treated as missing data and not used to calculate 



the emission average. CEMs data does not need to be bias 



adjusted as defined in 40 CFR part 75. Each required CEMS must 



obtain valid data for at least 90 percent of the unit operating 



hours, on an annual basis. 



(ii) The owner/operator of each unit shall comply with the 



quality assurance procedures for CEMS found in 40 CFR part 75. 



In addition to these Part 75 requirements, relative accuracy 



test audits shall be calculated for both the NOX pounds per hour 



measurement and the heat input measurement. The calculation of 
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NOX pounds per hour and heat input relative accuracy shall be 



evaluated each time the CEMS undergo relative accuracy testing. 



(6) Compliance Determination for NOX Emission Limits. 



(i) Compliance with the NOX emission limits under paragraphs 



(j)(3)(i) of this section shall be determined on a rolling 



average basis of thirty (30) Boiler Operating Days on a unit by 



unit basis. Compliance shall be calculated in accordance with 



the following procedure: (1) sum the total pounds of NOX emitted 



from the Unit during the current Boiler Operating Day and the 



previous twenty-nine (29) Boiler Operating Days; (2) sum the 



total heat input to the Unit in MMBtu during the current Boiler 



Operating Day and the previous twenty-nine (29) Boiler Operating 



Days; and (3) divide the total number of pounds of NOX by the 



total heat input in MMBtu during the thirty (30) Boiler 



Operating Days. A new 30 Boiler Operating Day rolling average 



shall be calculated for each new Boiler Operating Day. Each 30 



Boiler Operating Day rolling average shall include all emissions 



that occur during periods within any Boiler Operating Day, 



including emissions from startup, shutdown, and malfunction. 



(ii) If a valid NOX pounds per hour or heat input is not 



available for any hour for a Unit, that heat input and NOX pounds 



per hour shall not be used in the calculation for that 30 boiler 



operating day period. 
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(7) Recordkeeping. The owner/operator of each Unit must 



maintain the following records until the earlier of December 22, 



2044 or the date that conventional coal-fired operation of all 



units at NGS permanently ceases: 



(i) All CEMS data, including the date, place, and time of 



sampling or measurement; parameters sampled or measured; and 



results as required by Part 75 and as necessary to calculate 



each units pounds of NOX and heat input for each hour. 



(ii) Each Boiler Operating Day rolling average emission 



rate for NOX calculated in accordance with paragraph (j)(6)(i) of 



this section. 



(iii) Each unit’s 30 Boiler Operating Day pounds of NOX and 



heat input. 



(iv) Records of quality assurance and quality control 



activities for emissions measuring systems including, but not 



limited to, any records required by 40 CFR part 75. 



(v) Records of the relative accuracy calculation of the NOX 



lb/hr measurement and hourly heat input. 



(vi) Any other records required by 40 CFR part 75. 



(8) Reporting. All reports and notifications under this 



paragraph (j) must be submitted to the Director, Navajo 



Environmental Protection Agency, P.O. Box 339, Window Rock, 



Arizona 86515, and to the Director of Enforcement Division, U.S. 



EPA Region IX, at 75 Hawthorne Street, San Francisco, CA 94105. 
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(i) The owner/operator must notify EPA within two weeks 



after completion of installation of NOX control technology on any 



of the units subject to this section. 



(ii) Within 30 days after the first applicable compliance 



date in paragraph (j)(3) of this section and within 30 days of 



every second calendar quarter thereafter (i.e., semi-annually), 



the owner/operator must submit a report that lists for each 



calendar day, calculated in accordance with paragraph (j)(6) of 



this section, total lb of NOX and heat input (as used to 



calculate compliance per paragraph (j)(6) of this section, for 



each unit’s last 30 boiler operating days. The owner/operator 



must include the results of the last relative accuracy test 



audit and the calculated relative accuracy for lb/hr NOX and heat 



input performed 45 days prior to the end of that reporting 



period. The end of the year report shall also include the 



percent valid data for each NOX, diluent, and flow monitor used 



in the calculations of compliance with paragraph (j)(6) of this 



section. 



(9) Enforcement. Notwithstanding any other provision in 



this implementation plan, any credible evidence or information 



relevant as to whether the unit would have been in compliance 



with applicable requirements if the appropriate performance or 



compliance test had been performed, can be used to establish 



whether or not the owner or operator has violated or is in 
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violation of any standard or applicable emission limit in the 



plan. 



(10) Equipment Operations. At all times, including periods 



of startup, shutdown, and malfunction, the owner/operator shall, 



to the extent practicable, maintain and operate the unit 



including associated air pollution control equipment in a manner 



consistent with good air pollution control practices for 



minimizing emissions. Determination of whether acceptable 



operating and maintenance procedures are being used will be 



based on information available to the Regional Administrator, or 



their designee, which may include, but is not limited to, 



monitoring results, review of operating and maintenance 



procedures, and inspection of the unit. 



(11) Affirmative Defense. The affirmative defense 



provisions of paragraphs (c)(2) and (i) of this section do not 



apply to this paragraph (j). 



 



 











From: Adams, Darryl
To: Lee, Anita
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien; Morgan, Ruthw
Subject: FW: Navajo Generating Station [FRL-9914-62-Region 9]
Date: Friday, July 25, 2014 11:06:05 AM
Attachments: 9914-62-Region 9.docx


Hi Anita,
I’ve attached the FR comments from RMD.  Please make the changes and then work with OAR (most
 likely Ruth Morgan) to get the new copies and disk to me.  OP will then clear the package and I can
 send to OEX for signature.  Thanks.  Let me know if you have questions.


Darryl Adams
Regulatory Management Division
Office of Policy, U.S. EPA
202 564-6569
Mail Code 1803A, Room 3512D WJC North


Saved attachment to Partial Release folder and deleted from here.








From: Lee, Anita
To: McKaughan, Colleen; Morgan, Ruthw; Adams, Darryl; Lyons, Ann
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien; Hambrick, Amy; Jordan, Deborah
Subject: REVISIONS to: Navajo Generating Station [FRL-9914-62-Region 9]
Date: Sunday, July 27, 2014 9:45:07 PM
Attachments: 2014 0727 NGS Final clean.docx


2014 0727 NGS Final redline.docx


Hi all,


Attached is one redline and one clean version of the NGS FRN with edits on roughly 11 different
 pages to reflect the requested edits from Janet. There were about 5 pages that Debbie had noted
 where we needed to add “owner/operator”, but a few additional pages where we had previously
 only said “operator”, and I added “owner/” to be consistent with the new edits.


Please let me know if you need anything or have any questions.


Thank you!
Anita


From: McKaughan, Colleen 
Sent: Sunday, July 27, 2014 7:31 PM
To: Morgan, Ruthw; Adams, Darryl; Lee, Anita; Lyons, Ann
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien; Hambrick, Amy
Subject: FW: Navajo Generating Station [FRL-9914-62-Region 9]
Importance: High


Hi, Everyone,


It’s Sunday night, July 27th, and Janet has requested a few additional minor edits to the preamble.
 We need to make those edits but we may not be able to do so until tomorrow morning.  I just
 wanted to give you a heads up that there is another version coming early in the morning (or late
 tonight if I can make it happen).


I left Ruth a voicemail message but I wanted to give you all a heads up via email.  Let me know if you
 have questions. I can be reached at 520-498-0118 starting at 8 AM your time. Thanks!


Colleen McKaughan


From: Morgan, Ruthw 
Sent: Friday, July 25, 2014 1:37 PM
To: Lee, Anita; Adams, Darryl
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien; Hambrick, Amy
Subject: RE: Navajo Generating Station [FRL-9914-62-Region 9]


Package and diskette is on Darryl Adams’ desk waiting for him on Monday morning..  Thanks!!!


Deleted attachments - duplicate







 
Note to Amy: I was having problems with cms and was not able to import this rule.  I know that you
 guys do that when it’s signed, but I wanted to put the latest version in cms, but couldn’t.  thanks!!!
 
Ruthw Morgan – 202 564-1326
 


From: Lee, Anita 
Sent: Friday, July 25, 2014 3:58 PM
To: Morgan, Ruthw; Adams, Darryl
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien
Subject: RE: Navajo Generating Station [FRL-9914-62-Region 9]
Importance: High
 
Hi all,
 
Thanks again to everyone for your reviews and help getting this through. I am attaching the redline
 (in case anyone is interested) as well as the clean version of the notice. Thanks again so much and
 please let me know if you need anything from me.
 
Have a great weekend!
Anita
 


From: Morgan, Ruthw 
Sent: Friday, July 25, 2014 11:23 AM
To: Adams, Darryl; Lee, Anita
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien
Subject: RE: Navajo Generating Station [FRL-9914-62-Region 9]
 
Yes Anita, make all changes and send back to me and I will print-out & put on diskette and deliver to
 Darryl Adams.  I’m here on Monday also if this doesn’t get done today…
 
Thanks!
Ruthw Morgan
202 564-1326…
 


From: Adams, Darryl 
Sent: Friday, July 25, 2014 2:06 PM
To: Lee, Anita
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien; Morgan, Ruthw
Subject: FW: Navajo Generating Station [FRL-9914-62-Region 9]
 
Hi Anita,
I’ve attached the FR comments from RMD.  Please make the changes and then work with OAR (most
 likely Ruth Morgan) to get the new copies and disk to me.  OP will then clear the package and I can







 send to OEX for signature.  Thanks.  Let me know if you have questions.
 
 
Darryl Adams
Regulatory Management Division
Office of Policy, U.S. EPA
202 564-6569
Mail Code 1803A, Room 3512D WJC North
 
 





















 .
 
 
 


Thanks,


- - Niloufar


Niloufar Nazmi Glosson
U. S. Environmental Protection Agency 
D: (415)972-3684| C: 415-328-1143| E: Glosson niloufar@epa.gov
 
 
 












From: Knapp, Kristien
To: Saltman, Tamara
Subject: FW: REVISIONS to: Navajo Generating Station [FRL-9914-62-Region 9]
Date: Monday, July 28, 2014 7:06:49 AM
Attachments: 2014 0727 NGS Final clean.docx


2014 0727 NGS Final redline.docx


From: Lee, Anita 
Sent: Monday, July 28, 2014 12:45 AM
To: McKaughan, Colleen; Morgan, Ruthw; Adams, Darryl; Lyons, Ann
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien; Hambrick, Amy; Jordan, Deborah
Subject: REVISIONS to: Navajo Generating Station [FRL-9914-62-Region 9]
Importance: High


Hi all,


Attached is one redline and one clean version of the NGS FRN with edits on roughly 11 different
 pages to reflect the requested edits from Janet. There were about 5 pages that Debbie had noted
 where we needed to add “owner/operator”, but a few additional pages where we had previously
 only said “operator”, and I added “owner/” to be consistent with the new edits.


Please let me know if you need anything or have any questions.


Thank you!
Anita


From: McKaughan, Colleen 
Sent: Sunday, July 27, 2014 7:31 PM
To: Morgan, Ruthw; Adams, Darryl; Lee, Anita; Lyons, Ann
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien; Hambrick, Amy
Subject: FW: Navajo Generating Station [FRL-9914-62-Region 9]
Importance: High


Hi, Everyone,


It’s Sunday night, July 27th, and Janet has requested a few additional minor edits to the preamble.
 We need to make those edits but we may not be able to do so until tomorrow morning.  I just
 wanted to give you a heads up that there is another version coming early in the morning (or late
 tonight if I can make it happen).


I left Ruth a voicemail message but I wanted to give you all a heads up via email.  Let me know if you
 have questions. I can be reached at 520-498-0118 starting at 8 AM your time. Thanks!


Colleen McKaughan


Saved attachments to Partial release folder and deleted from here.







 


From: Morgan, Ruthw 
Sent: Friday, July 25, 2014 1:37 PM
To: Lee, Anita; Adams, Darryl
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien; Hambrick, Amy
Subject: RE: Navajo Generating Station [FRL-9914-62-Region 9]
 
Package and diskette is on Darryl Adams’ desk waiting for him on Monday morning..  Thanks!!!
 
Note to Amy: I was having problems with cms and was not able to import this rule.  I know that you
 guys do that when it’s signed, but I wanted to put the latest version in cms, but couldn’t.  thanks!!!
 
Ruthw Morgan – 202 564-1326
 


From: Lee, Anita 
Sent: Friday, July 25, 2014 3:58 PM
To: Morgan, Ruthw; Adams, Darryl
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien
Subject: RE: Navajo Generating Station [FRL-9914-62-Region 9]
Importance: High
 
Hi all,
 
Thanks again to everyone for your reviews and help getting this through. I am attaching the redline
 (in case anyone is interested) as well as the clean version of the notice. Thanks again so much and
 please let me know if you need anything from me.
 
Have a great weekend!
Anita
 


From: Morgan, Ruthw 
Sent: Friday, July 25, 2014 11:23 AM
To: Adams, Darryl; Lee, Anita
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien
Subject: RE: Navajo Generating Station [FRL-9914-62-Region 9]
 
Yes Anita, make all changes and send back to me and I will print-out & put on diskette and deliver to
 Darryl Adams.  I’m here on Monday also if this doesn’t get done today…
 
Thanks!
Ruthw Morgan
202 564-1326…
 


From: Adams, Darryl 







Sent: Friday, July 25, 2014 2:06 PM
To: Lee, Anita
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien; Morgan, Ruthw
Subject: FW: Navajo Generating Station [FRL-9914-62-Region 9]
 
Hi Anita,
I’ve attached the FR comments from RMD.  Please make the changes and then work with OAR (most
 likely Ruth Morgan) to get the new copies and disk to me.  OP will then clear the package and I can
 send to OEX for signature.  Thanks.  Let me know if you have questions.
 
 
Darryl Adams
Regulatory Management Division
Office of Policy, U.S. EPA
202 564-6569
Mail Code 1803A, Room 3512D WJC North
 
 












From: McKaughan, Colleen
To: Lee, Anita; Lyons, Ann
Subject: FW: Received in OP for Approval for Administrator"s Signature (OEX) - 5636, "Navajo Generating Station


 Regional Haze BART FIP"
Date: Tuesday, July 22, 2014 10:19:11 AM
Attachments: 2014 0721 NGS Final Rule Final.docx


FYI


From: Adams, Darryl 
Sent: Tuesday, July 22, 2014 10:17 AM
To: Owens, Nicole; Pritchard, Eileen
Cc: Cristofaro, Alexander; Balserak, Paul; Curry, Bridgid; Meltzer, Kathy; McKaughan, Colleen;
 Stewart, Lori
Subject: Received in OP for Approval for Administrator's Signature (OEX) - 5636, 'Navajo Generating
 Station Regional Haze BART FIP'


Today, 7/22/2014, I delivered to OP/ORPM/IO one hard copy of R09's 'Navajo Generating Station
 Regional Haze BART FIP' (SAN 5636).  This package is a Tier 4 Final action awaiting to go to OEX.  This
 is a Standard review.  ADP Tracker has been updated.


Thank you,


Darryl Adams
Regulatory Management Division
Office of Policy, U.S. EPA
202 564-6569
Mail Code 1803A, Room 3512D WJC North


Deleted attachment - duplicate








From: Lee, Anita
To: Geselbracht, Jeanne
Subject: RE: EPA"s NGS webpage
Date: Wednesday, August 27, 2014 11:47:00 AM
Attachments: DOCKET INDEX EPA-R09-OAR-2013-0009.pdf


This is the index for the whole docket =)


From: Geselbracht, Jeanne 
Sent: Wednesday, August 27, 2014 11:39 AM
To: Lee, Anita
Subject: EPA's NGS webpage


Hi Anita. I just went to EPA’s NGS webpage at http://www.epa.gov/region9/air/navajo/#final and
 found that the all the links to the Fed Reg notices and Electronic Docket do not take you directly to
 these documents.  When I click on those links, it takes me to the Regulations.gov home page where
 even a search of “navajo generating station” turns up 86 items.  I’m afraid the general public will
 find it frustrating and unhelpful as they may not know exactly what they are looking for.  I wonder if
 the R9 webmaster could make the links more user friendly. Just a thought. (Maybe this is how we
 post all of our rules, but I find it unwieldy, and I’m not the general public.)  ;-)


Jeanne Geselbracht
Environmental Review Section (ENF-4-2)
U.S. EPA Region 9 
75 Hawthorne Street
San Francisco, CA  94105


Phone: (415) 972-3853


Release attachment in full
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Approval of Air Quality Implementation Plans; Navajo Nation; Regional Haze Requirements for Navajo Generating Station
Docket ID Agency Docket Type
EPA‐R09‐OAR‐2013‐0009 EPA Rulemaking



Document ID Document Title Document Type
Attachment 



Count
Posted Date File Type



N/A
WITHDRAWN: EPA‐R09‐OAR‐2013‐0009‐0001 which has been 



replaced by EPA‐R09‐OAR‐2013‐0009‐0013
WITHDRAWN N/A N/A N/A



EPA‐R09‐OAR‐2013‐0009‐0002 Index for NPRM NGS signed January 17, 2013 OTHER N/A 1/18/2013 xlsx



EPA‐R09‐OAR‐2013‐0009‐0003
Technical Support Document (TSD) for NGS NPRM signed January 



17, 2013.
OTHER N/A 1/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0004
References cited in Technical Support Document (TSD) for 



Proposal signed January 17, 2013.
SUPPORTING & 



RELATED MATERIALS
84 1/18/2013 pdf



2013_0117 NGS Technical Support Document (TSD) 1
2001 CAMD 2
2002 CAMD 3
2003 CAMD 4
2004 CAMD 5
2005 CAMD 6
2006 CAMD 7
2007 CAMD 8



2007‐09 SRP NGS Modeling Protocol 9
2008 CAMD 10



2008‐07 SRP Letter Cost Info NGS 11
2009 CAMD 12



2009_1218 Modeel Letter to EPA 13
2009_1231 NGS Acid Mist Generation Report 14



2009‐06‐03 NGS Letter follow up to May Meeting 15
2009‐0618 Draft Conceptual Ammonia Monitoring Plan 16



2010 CAMD 17
2010_0305 BIA Letter to EPA 18



2010_0421 Email from Hitachi to EPA 19
2010‐09 NH3 monitoring report and presentation 20



2010‐10 NGS NH3 follow up 21
2011 CAMD 22



2011_0224 CALPUFF 6.4 Report 23
2011_0307 Email from Stephen Guglielmo to Anita Lee 24



2011_0605 EN3 Stakeholder letter to EPA 25



Attachments to ‐0004











Page 2
2011_0712 DOI Hayes to blumenfeld 26



2011_0718 EPA letter to DOI 27
2011_0921 Yavapai Apache ANPR Late Comment Letter 28
2011_0927 Emails from NPS to NREL on cost estimates 29
2011_0927 Emails from NPS to NREL on cost estimates_2 30
2011_0927 Emails from NPS to NREL on cost estimates_3 31



2012 prelim CAMD 32
2012 Sample postcards received re NGS 33
2012_06 Final Chapter NREL Alternatives 34



2012_0119 PerNOxide Presentation to EPA_part1 35
2012_0119 PerNOxide Presentation to EPA_part2 36
2012_0223 Memo to File phone call EPA and URS 37



2012_0227 Letter modeling archive 38
2012_0228 Attachment to Email from G Smedley Navajo BART 



emissions and results for Jan 2012 Archive
39



2012_0228 Email from Grant Smedley SRP_plus attachments 40



2012_0316 Email from Grant Smedley SRP_plus attachments 41



2012_0323 Email from Grant Smedley SRP Urea Cost breakdown 42



2012_0406 NPS letter to EPA 43
2012_0418 Hurlbut response to EPA Qs 44



2012_0418 NREL‐Hurlbut response to EPA questions 45
2012_0418 Peterson response to EPA Qs 46



2012_0418 NREL response to EPA Questions 47
2012_0425 Email from Grant Smedley to EPA 48



2012_0604 Proposal WY RH SIP 49
2012_0720 SNCR Letter from SRP to EPA 50



2012_1120 BMT_N Aquifer 51
2012_1120 BMT NRDC Report 52



2013_0101 NG emissins and incremental costs 53



BOR presentation to EPA‐BOR Answers to EPA Questions 2 54



BOR Presentation to EPA ‐ Development Fund power point (2) 55



BOR presentation to EPA ‐ DOI Budget FY12 56
CO BART Analysis for Craig  1‐2 57



EPA Analysis of BART Alternatives 58











Page 3
EPA cost analysis for NGS 59



Indian policy 1984 60
Kyl Bills 112s2109is 61



mats_final_current_base_hap_inven 62
NGS Title V Permit 63



NGS_emissions scenarios for modeling_2012 May 64
NGS_RHFIP_TSD_vis_tables_121203 65
Springerville title V permit ADEQ 66



2010_0823 Letter Thelander Tempe Farming Co 67
2012_0223 CAP letter to DOI and EPA 68
2101_0226 Fort McDowell Yavapai 69



coronado PSD permit 70
EPA_avg_natural_bg 71



FINAL REPORT‐Affordability Analysis of Proposed EPA BART 
determination on NGS r2_01_16_13



72



M&I user Consolidated Water Cost Impacts Analysis r‐01‐14‐13 73



Mobile Source Risk Estimate Report_30 July 2012 74



Model_BART NGS Affordability Analysis Model r2_1‐16‐2013 75



NGS 2010 TRI data 76
NGS_emission_EPA modeling_2012MAy 77



NH3_scenarios_ANPRM 78
NIA‐Water Use & Supply Projections_01_14_13 79



NO3_compare_ANPRM 80



2011_0927 Attachment to NPS email CCM workbook explanation 81



2011_0927 Attachment to NPS email updated SCR modeified 
Cost Manual approach for NGS #1



82



2011_0927 Attachment to NPS email updated SCR modeified 
Cost Manual approach for NGS #2



83



2011_0927 Attachment to NPS email updated SCR modeified 
Cost Manual approach for NGS #3



84



EPA‐R09‐OAR‐2013‐0009‐0005 Federal Registers Notices References for the NGS Proposal
SUPPORTING & 



RELATED MATERIALS
25 1/18/2013 pdf



2006_07_19 EPA Memo on RH BART Determinations 1
2007‐11_SRP_BART_Analysis_Report for NGS 2



2009‐01 NGS Revised BART Report 3
2010‐08 NGS Report SCR_and_BH_cost_est_rev_D 4



Attachments to ‐0005
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2012_03 NREL Report 5



2012_0120 SRP Updates NGS BART Report 6
2012_0202 Final ASU Report 7



2012_0312 Letter from NGS Owners to EPA 8
2012_0720 SNCR Letter from SRP to EPA 9



2012_0820 Email from DOI plus attachment 10
2012_1120 BMT_NGS Transition 11



2013_0104 Joint Federal Agency Statement on NGS 12
2013_0109 Timeline of all Tribal consultations on NGS 13



AQ_trends_in_Parks_2008_Final Web 14
BART Alternatives 15



CO BART Analysis for Hayden 1‐2 16
EPA NGS AAQIR AZ 08‐01 17



EPA NGS PSD Permit AZ 08‐01 18
Grand Canyon Annual Visitation 19



Harvey Economics Study for Gila River_all files 20
Interagency Workgroup on Air Quality Modeling Phase 2 



Summary Report and Recommendations for Modeling Long 
Range Transport



21



LADWP Final _2012_IRP_122812 22
Letter 4‐11‐12 from SRP Harvey Economics Final Report 23



Signed GCT SRP Agreement 11.19.08 24
NREL Comments_all_FINAL2012 25



EPA‐R09‐OAR‐2013‐0009‐0006
List of Correspondence from Tribes (Excludes correspondence 



from Tribes already listed as FRN or TSD References)
SUPPORTING & 



RELATED MATERIALS
11 1/18/2013 pdf



2010_0623 Mid‐Year NCAI Resolution 1
2011_0520 Gila River Consultation Request 2
2011_0609 Salt River letter to Admin Jackson 3



2011_0621 Gila River Letter to R9 on Consultation Format 4
2011_0729 Navajo Nation Letter to EPA 5



2011_0808  Gila River Consultation request to Admin Jackson 6



2011_0914 Navajo Nation request for Consultation 7
2011_1014 Ak‐Chin Consultation Request 8



2012_0815 Gila River Letter to EPA 9
2012_0821 Navajo Hardrock Chapter Letter to EPA 10
2012_0921 Navajo Consultation Follow Up Letter 11



Attachments to ‐0006
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EPA‐R09‐OAR‐2013‐0009‐0007 List of Documents from MATS Webinar for Tribes on 10‐6‐2011
SUPPORTING & 



RELATED MATERIALS
2 1/18/2013 N/A



2011_1006 NGS IPM Presentation 1
Meeting Reminder Email 2



EPA‐R09‐OAR‐2013‐0009‐0008
List of Documents Related to June 30, 2011 Meeting with Tribes 



(this meeting was postponed to August 18, 2012)
SUPPORTING & 



RELATED MATERIALS
24 1/18/2013 pdf



Letter to San Juan Southern Paiute 1
Letter to Cocopah 2



Letter to Colorado River Indian Tribes 3
Letter to Salt River Pima Maricopa 4



Letter to Quechan 5
Letter Black Mesa Water Coalition 6



Letter to Havasupai 7
Letter to Yavapai‐Prescott 8



Letter to NCAI 9
Letter to Yavapai‐Apache 10



Letter to White Mountain Apache 11
Letter to Ak‐Chin 12



Letter to Tohono O'odham 13
Letter to Fort McDowell 14



Letter to San Carlos Apache 15
Letter to Gila River 16
Letter to Kaibab 17



Letter to Navajo Nation 18
Letter to Hopi Tribe 19



Letter to Tonto Apache 20
Letter to Hualapai 21



Letter to Chemehuevi 22
Letter to Pasqua Yaqui 23



Attachment to Letter ‐ Information Request on Water sources 24



EPA‐R09‐OAR‐2013‐0009‐0009 List of Documents Related to August 2012 Meetings with Tribes
SUPPORTING & 



RELATED MATERIALS
26 1/18/2013 pdf



2012_0802 Letter to Gila River 1
2012_0802 Letter to Navajo Nation 2



Agenda for August 27, 2012 Consultation 3
Letter to Ak‐Chin 4



Letter to Chemehuevi 5
Letter to Cocopah 6



Attachments to ‐0007



Attachments to ‐0009



Attachments to ‐0008
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Letter to Colorado River Indian Tribes 7



Letter to Fort McDowell 8
Letter to Gila River 9
Letter to Havasupai 10
Letter to Hopi Tribe 11
Letter to Hualapai 12
Letter to ITCA 13
Letter to Kaibab 14



Letter to Navajo Nation 15
Letter to Pasqua Yaqui 16
Letter to Quechan 17



Letter to Salt River Pima Maricopa 18
Letter to San Carlos Apache 19



Letter to San Juan 20
Letter to Tohono O'odham 21
Letter to Tonto Apache 22



Letter to White Mountain Apache 23
Letter to Yavapai‐Prescott 24
Letter to Yavapai‐Apache 25
NGS Consultation handout 26



EPA‐R09‐OAR‐2013‐0009‐0010 Additional Correspondence
SUPPORTING & 



RELATED MATERIALS
40 1/18/2013 pdf



2007_0722 EPA Request for NGS BART Analysis  1
2007_0806 SRP Letter to EPA 2



2010_0211 Material from SRP Meeting 3
2010_0211 Sign in sheet from Meeting with SRP 4



2010_0217 Sierra Club Cost of Pollution Controls Sheet 5



2010_0303 Sign in Sheet from meeting with Clean Energy Groups 6



2010_0316 Letter from Clean Energy Group 7
2010_0407 Letter from Pinal County 8



2010_1027 Letter from CAP 9
2010_1120 Letter from Public_Tyrrell 10
2011_0414 Letter from Pinal County 11



2011_0418 Letter from Clean Energy Group  12
2011_0508 EPA Letter to Clean Energy Group 13



2011_0511 EPA Letter to Black Mesa Water Coalition 14
2011_0517  Letter from Congressman Markey 15
2011_0520 EPA response to Markey Letter 16



Attachments to ‐0010
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2011_0707 EPA response to Bravo information request 17
2011_1117 Letter from Black Mesa Water Coalition 18



2011_1222 EPA letter to Black Mesa  19
2011_1226 Letter from Black Mesa 20



2012_0202 Letter from AZ Legislature 21
2012_0213 Letter from Maricopa Irrigation District 22



2012_0216 EPA Letter to Secretary Chu 23
2012_0216 EPA Letter to Secretary Salazar 24
2012_0222 EPA Comments on NREL Study 25
0212_0223 CAP Comments on NREL Study 26
2012_0224 Letter from Representative Flake 27



2012_0308 Letter from CAP 28
2012_0316 Letter from Senators Kyl and McCain 29



2012_0320 Participant List for meeting with Gila River 30



2012_0316 Participant List for meeting with Maricopa Irrig. Dist 31



2012_0329 Participant List for meeting with SRP 32
2012_0406 DOI Response to CAP Letter 33
2012_0417 EPA Response to CAP Letter 34



2012_0510 Letter from City of Casa Grande 35
2012_0514 EPA Response to Representative Flake 36



2012_0614 EPA Response to Senator Kyl 37
2012_0614 EPA Response to Senator McCain 38



2012_0719 Letter from CAP 39
2012_1203 Email from Vincent Yazzie 40



EPA‐R09‐OAR‐2013‐0009‐0011 Documents Related to NREL Information Session 2‐8‐2011
SUPPORTING & 



RELATED MATERIALS
4 1/18/2013 pdf



DOI Presentation to ITCA 1
EPA Presentation to ITCA on BART 2
EPA Presentation to ITCA on MATS 3



Sign In Sheet 4



EPA‐R09‐OAR‐2013‐0009‐0012 Documents Related to Tribal Consultations 8‐20‐2012
SUPPORTING & 



RELATED MATERIALS
26 1/18/2013 pdf



Duplicate of ‐0009



EPA‐R09‐OAR‐2013‐0009‐0013
Air Quality Implementation Plans; Approvals: Navajo Nation; 
Regional Haze Requirements for Navajo Generating Station



PROPOSED RULES N/A 2/5/2013 html



EPA‐R09‐OAR‐2013‐0009‐0014
CORRECTED Technical Support Document for NGS Proposed 



Rulemaking
OTHER N/A 2/26/2013 pdf



Attachments to ‐0011
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EPA‐R09‐OAR‐2013‐0009‐0015
Comment on FR Doc # 2013‐01858: Arizona Interfaith Power and 



Light
PUBLIC SUBMISSIONS N/A 2/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0016 Comment from webmail dated 1‐26‐2013 from Patrick Mattingly PUBLIC SUBMISSIONS 1 2/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0017
Comment letter dated 1‐30‐2013 from Bob Stump, Chairman, 



Arizona Corporation Commission (ACC)
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0018
Comment letter dated 2‐13‐2013 from David Mallavia, President 



of Canyonlands Health Care
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0019
Comment letter dated 2‐13‐2013 from Grant R. Ward, Maricopa‐



Stanfield Irrigation and Drainage District
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0020 Comment letter dated 2‐13‐2013 from Sylvia Colton PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0021
Comment submitted through webforms, dated 2‐14‐2013, from 



W.B. "Tug" Kangus
PUBLIC SUBMISSIONS 1 2/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0022
Comment letter dated 2‐14‐2013 from Kelly Barr, Salt River 



Project
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0023
Comment letter dated 2‐21‐2013 from Central Arizona Project 



(CAP), David Modeer
PUBLIC SUBMISSIONS 1 2/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0024
2013_0301 Navajo Nation Request for 90‐day Extension of 



Comment Period
PUBLIC SUBMISSIONS 1 3/1/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0025 Comment Letter Dated March 4, 2013 from Vincent Yazzie PUBLIC SUBMISSIONS 1 3/6/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0026
Comment submitted through Regulations.gov on 3‐9‐13 from 



Andrew Key
PUBLIC SUBMISSIONS N/A 3/11/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0027
Comment submitted through Regulations.gov on 3‐9‐13 from 



Shawn Dolan
PUBLIC SUBMISSIONS N/A 3/11/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0028
Pre‐publication version signed March 8, 2013 by Regional 



Administrator, Jared Blumenfeld, extending the comment period 
on a February 5, 2013 NPRM, 78 FR 8274, by 90 days.



OTHER N/A 3/11/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0029
Air Quality Implementation Plans; Approvals and Promulgations: 



Navajo Nation; Regional Haze Requirements for Navajo 
Generating Station



PROPOSED RULES N/A 3/19/2013 html



EPA‐R09‐OAR‐2013‐0009‐0030
2013_0307 EPA Presentation to Native American Caucus of the 



AZ Legislature
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0031 2013_0319 Meeting with Tohono O'odham Nation
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0032 2013_0321 Meeting with InterTribal Council of Arizona
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0033
2013_0321 Meeting with Salt River Project and Other 



Stakeholders
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf
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EPA‐R09‐OAR‐2013‐0009‐0034 2013_0311 Meeting with Maricopa Stanfield Irrigation District
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0035
2013_0318 Meeting with Central Arizona Water Conservation 



District
SUPPORTING & 



RELATED MATERIALS
N/A 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0036 Comment from Dave Crawford on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS N/A 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0037
Comment from Hitachi Power Systems America on FR Doc # 



2013‐01858
PUBLIC SUBMISSIONS N/A 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0038 Comment from Jean Miyake received March 10, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0039
Comment from Governor Gregory Mendoza, Gila River Indian 



Community, received March 11, 2013
PUBLIC SUBMISSIONS 1 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0040 Comment from Keith Woodward received Marcy 13, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0041 Comment from Vincent H. Yazzie received March 12, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0042 Comment from James Drake received March 14, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0043 Comment from Duncan Harvey received March 15, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0044 Comment from David Becker received March 16, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0045 Comment from Paula Smith received March 16, 2013 PUBLIC SUBMISSIONS 1 4/2/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0046
Comment from Barbara J. Sattler received March 25, 2013 (dated 



March 19, 2013)
PUBLIC SUBMISSIONS 1 4/2/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0047 Comment on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS N/A 4/4/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0048 Comment on FR Doc # 2013‐06196 PUBLIC SUBMISSIONS N/A 4/5/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0049 Comment on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS 1 4/8/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0050 Comment on FR Doc # 2013‐06196 PUBLIC SUBMISSIONS N/A 4/11/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0051 Comment from Cindy Siepel dated April 5, 2013 via email. PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0052
Comment letter from Sundt Construction Inc. David S. Crawford, 



P.E. dated April 8, 2013.
PUBLIC SUBMISSIONS 1 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0053
Comment from Brian D. Gary, BS Geological Engineering Student, 



dated April 9, 2013 via email.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0054 Comment from Jon Borges, L.M.P. dated April 9, 2013 via email. PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0055
Comment from John Neville, LEED‐AP, President of Sustainable 



Arizona, dated April 12, 2013.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0056 Comment from Janice Berger, dated April 14, 2013, via email. PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0057
Comment from Sid Abma, Sidel Systems, dated April 15, 2013, 



via email.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0058
Comments (4) from Wildearth Guardians (WEG), dated April 15, 



2013, via emails.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0059
Comment (1) from Wildearth Guardians (WEG), dated April 16, 



2013, via email.
PUBLIC SUBMISSIONS 1 4/18/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0060
2013_0311 Meeting materials from Maricopa Stanfield Irrigation 



District
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0061 2013_0321 Meeting with Salt River Project
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0062 2013_0412 Meeting with NV Energy and NDEP
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0063 2013_0405 Letter Inviting Tribal Consultation on NGS
SUPPORTING & 



RELATED MATERIALS
N/A 4/18/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0064 Comment on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS 1 4/25/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0065
Comment from Scott Hicks, dated May 5, 2013, on FR Doc # 2013‐



01858
PUBLIC SUBMISSIONS 1 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0066 Comment from Concerned Citizen on FR Doc # 2013‐01858 PUBLIC SUBMISSIONS N/A 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0067
Comment from Christopher Lish, May 6, 2013,  on FR Doc # 2013‐



01858
PUBLIC SUBMISSIONS 1 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0068
Comment (1), April 17, 2013,  from Malcolm Brown, via 



WildEarth Guardians.
PUBLIC SUBMISSIONS 1 5/14/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0069 Comment from Dennis Lemon, May 2, 2013. PUBLIC SUBMISSIONS 1 5/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0070
Comment from Patricia Alvarez, May 2, 2013, on FR Doc # 2013‐



06196
PUBLIC SUBMISSIONS N/A 5/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0071
Comment from Vincent Yazzi, May 6, 2013 letter with 13 files 



attached
PUBLIC SUBMISSIONS 14 5/16/2013 pdf



2013_0506 Comment from Vincent Yazzie 1
declaratory_judgement 2



exhibit 2a 3
exhibit 2b 4
exhibit_3 5



exhibits_6_to 6
exhibits_9_to_11 7
exhibit_12_to_ 8



ngs lease agreement part 1 9
ngs lease agreement part 12 10
NGS Water Contract (2) 11



PVNGSEconomicImpact2010 12
srp_motion_for_an_injunction 13
teilborg_injunction_order 14



Attachments to ‐0071
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EPA‐R09‐OAR‐2013‐0009‐0072 Comment from Vincent Yazzi, May 9, 2013 letter with 2 files PUBLIC SUBMISSIONS 3 5/16/2013 N/A



2013_0509 Comments from Vincent Yazzie 1
0042‐13 2



53024_NREL_study 3



EPA‐R09‐OAR‐2013‐0009‐0073 Memos to File re: Meetings
SUPPORTING & 



RELATED MATERIALS
3 5/16/2013 N/A



Attachments to ‐0073 2013_0416 and 0417 Meetings with various NGS Stakeholders 1



2013_0429 Consultation with Tribes 2
2013_0503 Meeting with Western Clean Energy Campaign 3



EPA‐R09‐OAR‐2013‐0009‐0074 Comment, 2013‐0430 from Kenneth Kovovich PUBLIC SUBMISSIONS 1 5/16/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0075 Comment, 2013‐05‐02 from Patricia Alvarez PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0076 Comment, 2013‐05‐06 from Steve Rasmussen PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0077 Comment, 2013‐05‐08 from Joseph Roundtree PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0078 Comment, 2013‐05‐08 from Thomas Pyzdek PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0079 Comment, 2013‐05‐09 from Ann McMullen PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0080 Comment, 2013‐05‐09 R Wade PUBLIC SUBMISSIONS 1 5/16/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0081 Comment, 2013‐05‐10 from Lee Calamaio PUBLIC SUBMISSIONS 1 5/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0082
Comment from AZ House of Represenatives on 5/29/13 on FR 



Doc # 2013‐06196
PUBLIC SUBMISSIONS 1 6/3/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0083
Comment from Roger Moder on 5/31/2013 on FR Doc # 2013‐



06196
PUBLIC SUBMISSIONS N/A 6/3/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0084
Comment from Rick Murray, AZ Small Business Association, June 



4, 2013, on FR Doc # 2013‐06196
PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0085
Comment from Senator Steve Pierce, AZ State Senate, June 4, 



2013, on FR Doc # 2013‐06196
PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0086
Comment from Concerned Citizen, June 4, 3013, on FR Doc # 



2013‐06196
PUBLIC SUBMISSIONS N/A 6/6/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0087 2013_0307 Letter from Senators Flake and McCain on NGS PUBLIC SUBMISSIONS 1 6/6/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0088 2013_0508 Comment from Wayne Collins PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0089
2013_0515 Letter from Members of the AZ House of 



Representatives
PUBLIC SUBMISSIONS 1 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0090 2013_0524 Comment from Frank Jones PUBLIC SUBMISSIONS 1 6/6/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0091 2013_0604 Comment from Roger Turner PUBLIC SUBMISSIONS 1 6/6/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0092
EPA and DOI Response to Senators Flake and McCain, May 20, 



2013
SUPPORTING & 



RELATED MATERIALS
2 6/6/2013 pdf



2013_0520 DOI EPA Response to Sen McCain re NGS 1
2013_0520 DOI EPA Response to Sen Flake re NGS 2



Attachments to ‐0092



Attachments to ‐0072
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EPA‐R09‐OAR‐2013‐0009‐0093 EPA Response to Media Request, May 30, 2013
SUPPORTING & 



RELATED MATERIALS
N/A 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0094
EPA Response to Request from Several Members of the AZ State 



Legislature for Additional Public Hearings, May 30, 2013
SUPPORTING & 



RELATED MATERIALS
N/A 6/6/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0095
2013_0528 Letter from Tom Horne, AZ Attorney Gen. AND EPA 



Response to letter dated June 6, 2013
PUBLIC SUBMISSIONS 1 6/11/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0096
Air Quality Implementation Plans; Approvals: Navajo Nation; 
Regional Haze Requirements for Navajo Generating Station; 



Public Hearings
PROPOSED RULES N/A 6/19/2013 html



EPA‐R09‐OAR‐2013‐0009‐0097 2013_0606 Letter from NV State Senator Kelvin Atkinson PUBLIC SUBMISSIONS 1 6/21/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0098
2013_0611 Letter from President Shelly, Navajo Nation 



requesting consultation meeting
PUBLIC SUBMISSIONS 1 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0099 2013_0616 Email comment from Susan and John PUBLIC SUBMISSIONS 1 6/21/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0100
2013_0611 Consultation Meeting with Gila River Indian 



Community
SUPPORTING & 



RELATED MATERIALS
N/A 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0101
2013_0619  Consultation Meeting with Fort McDowell Yavapai 



Nation
SUPPORTING & 



RELATED MATERIALS
N/A 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0102
2013_0620 Stakeholder Request for Additional Extension of 



Comment Period
PUBLIC SUBMISSIONS 1 6/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0103
Pre‐Publication Version of Notice signed June 26, 2013: 2nd 
Extension of NGS Comment Period to October 4, 2013.



NOTICES N/A 6/27/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0104 2013_0612 Letter from AZ State Senate President Biggs PUBLIC SUBMISSIONS 1 6/28/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0105 2013_0613 Letter from AZ State Rep. Kavanagh PUBLIC SUBMISSIONS 1 6/28/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0106 2013_0625 Comment from Verna Stoddard PUBLIC SUBMISSIONS 1 6/28/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0107 2013_0627 EPA Letter to Navajo Nation President Shelly
SUPPORTING & 



RELATED MATERIALS
N/A 6/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0108 2013_0627 EPA Response to AZ State Senate Pres Biggs
SUPPORTING & 



RELATED MATERIALS
N/A 6/28/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0109 2013_0702 Email Comment from John Yoder PUBLIC SUBMISSIONS 1 7/8/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0110 2013_0627 EPA Letter to NV State Senator Kelvin Atkinson
SUPPORTING & 



RELATED MATERIALS
N/A 7/8/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0111
State Implementation Plans; Approvals and Promulgations: 
Navajo Nation; Regional Haze Requirements for Navajo 



Generating Station
PROPOSED RULES N/A 7/8/2013 html



EPA‐R09‐OAR‐2013‐0009‐0112
Comment from Member of Navajo Tribe on FR Doc # 2013‐



14630 dated 7/7/13
PUBLIC SUBMISSIONS N/A 7/16/2013 N/A
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EPA‐R09‐OAR‐2013‐0009‐0113
Comment from Rick Spilsbury on FR Doc # 2013‐14630 dated 



7/10/13
PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0114 Anonymous Comment on FR Doc # 2013‐14630 dated 7/12/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0115 Anonymous Comment on FR Doc # 2013‐06196 dated 7/2/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0116 Anonymous #2 Comment on FR Doc # 2013‐06196 dated 7/2/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0117 Anonymous #3 Comment on FR Doc # 2013‐06196 dated 7/2/13 PUBLIC SUBMISSIONS N/A 7/16/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0118 2013_0718 Memo to Docket_Meeting with Stakeholders
SUPPORTING & 



RELATED MATERIALS
N/A 7/26/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0119 2013_0717 Comment from Alvern Woods PUBLIC SUBMISSIONS 1 7/26/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0120
2013_0713 Example Take Action Email from Sierra Club (over 



36,000 received as of 7/26/13)
PUBLIC SUBMISSIONS 1 7/26/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0121
2013_0724 Example Take Action Email from Care2 (over 5,900 



received as of 7/26/13)
PUBLIC SUBMISSIONS 1 7/26/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0122
2013_0726 Submission of Alternative to BART from the Technical 



Working Group
PUBLIC SUBMISSIONS 2 7/26/2013 pdf



Blumendfled Ltr re TWG Agreement Proposed BART Alternative 7‐
26‐13



1



7‐25‐2013‐NGS‐TWG‐Agreement‐Final_Executed(1) 2
EPA‐R09‐OAR‐2013‐0009‐0123 COMMENT from Fred Bauder, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0124 COMMENT from Vincent Yazzie, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0125 COMMENT #2 from Vincent Yazzie, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0126 COMMENT #3 from Vincent Yazzie, 7‐29‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0127 COMMENT from Val Summers, 8‐03‐12, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0128 COMMENT from Terry L. O'Neal, letter dated August 6, 2013 PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0129 COMMENT from Terry Finefrock, 8‐07‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0130 COMMENT from Vincent Yazzie, 8‐09‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0131 COMMENT from Vincent Yazzie, 8‐10‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0132 COMMENT from L.S. Willingyrme, M.D., 8‐12‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0133 COMMENT from Paul Mitchell, 8‐16‐13, via email PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0134
COMMENT from LeRoy Shingoitewa, Chairman, The Hopi Tribe, 



letter dated August 19, 2013
PUBLIC SUBMISSIONS 1 8/21/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0135
COMMENT from Vincent Yazzie, dated August 4, 2013, received 



in email August 5, 2013, with attachments
PUBLIC SUBMISSIONS 16 8/21/2013 pdf
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2013_0731 to 0805 Email Comments from Vincent Yazzie 1



0177‐13_reduced072013 2
Comments EPA‐RO9‐OAR‐2013‐0009_bronchiolitis_NOx 3



Copy of diag810 4
ngs_05292013_ash 5



ngs_05292013_ash_01 6
ngs_05292013_ash_02 7



ngs08032013 8
ngs_08302013_antelope 9



ngs_08302013_antelope_01 10
ngs_08302013_antelope_02 11



Page_az_08032013 12
Page_az_08032013_01 13
Page_az_08032013_02 14
Page_az_08032013_03 15
Page_az_08032013_04 16



EPA‐R09‐OAR‐2013‐0009‐0136
COMMENT from Vincent Yazzie, dated August 14, 2013, received 



in email August 14, 2013, with attachments
PUBLIC SUBMISSIONS 4 8/21/2013 pdf



2013_0814 Comment from Vincent Yazzie 1
06Chapt1 2



ROD 3
SonoranCEC Final16Dec 2011 4



EPA‐R09‐OAR‐2013‐0009‐0137 Comment on EPA‐R09‐OAR‐2013‐0009‐0029 PUBLIC SUBMISSIONS N/A 8/23/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0138 Comment on EPA‐R09‐OAR‐2013‐0009‐0029 PUBLIC SUBMISSIONS N/A 8/23/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0139 Comment from Vincent Yazzie, August 26, 2013, via email PUBLIC SUBMISSIONS 1 9/3/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0140
Comment from Joe Galli with Scottsdale Chamber of Commerce, 



dated August 27, 2013
PUBLIC SUBMISSIONS 1 9/3/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0141
Comment from Joe Galli, Scottsdale Chamber of Commerce on 



EPA‐R09‐OAR‐2013‐0009‐0111
PUBLIC SUBMISSIONS 1 9/3/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0142
COMMENT from Dave Hummer, Mining Engineer, USDI, August 



22, 2013, via email.
PUBLIC SUBMISSIONS 1 9/3/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0143
Letter to Terry O'Neal from Deborah Jordan, dated 8‐22‐13, 
response ackowledging Mr. O'Neal's letter to Administrator 



McCarthy.



SUPPORTING & 
RELATED MATERIALS



N/A 9/12/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0144
Memo to File by Anita Lee dated August 22, 2013, Record of 



Consultation Meeting with the Gila River Indian Authority during 
Public Comment Period



SUPPORTING & 
RELATED MATERIALS



N/A 9/12/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0145
Comment from Carrie Wilkinson, 9‐11‐13, on EPA‐R09‐OAR‐2013‐



0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A



Attachments to ‐0135



Attachments to ‐0136
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EPA‐R09‐OAR‐2013‐0009‐0146
Comment from Kathy Jirschele, 9‐11‐13, on EPA‐R09‐OAR‐2013‐



0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0147
Comment from Malcolm Cox, 9‐11‐13, on EPA‐R09‐OAR‐2013‐



0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0148
Comment from Lindsey Normoyle, 9‐11‐13, on EPA‐R09‐OAR‐



2013‐0009‐0111
PUBLIC SUBMISSIONS 1 9/12/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0149
Comment from Tracy Scheinkman, 9‐11‐13, on EPA‐R09‐OAR‐



2013‐0009‐0111
PUBLIC SUBMISSIONS N/A 9/12/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0150 Consultation with Navajo Nation, August 28, 2013
SUPPORTING & 



RELATED MATERIALS
5 9/13/2013 pdf



2013_0911 Memo to File Consultation with Navajo Nation 1
ASU Study 2



Lease Amendment 3
Navajo Nation letter 4



Sign in sheet 5



EPA‐R09‐OAR‐2013‐0009‐0151
Letter from The Hopi Tribe, dated September 9, 2013, to Sally 



Jewell, Secretary of the Interior, NGS and Proposed SRP‐
Alternative to BART



SUPPORTING & 
RELATED MATERIALS



N/A 9/13/2013 N/A



EPA‐R09‐OAR‐2013‐0009‐0152
2013_0822 Memo to File, Record of Consultation Meeting with 
Gila River Indian Community during Public Comment Period



SUPPORTING & 
RELATED MATERIALS



N/A 9/13/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0153
2013_0829 Comment from Vincent Yazzie, dated August 29, 



2013 via email
PUBLIC SUBMISSIONS 2 9/13/2013 pdf



2013_0829 Comment from Vincent Yazzie 1
IMG_1293 2



EPA‐R09‐OAR‐2013‐0009‐0154
2013_0830 Comment from Vincent Yazzie, dated August 30, 



2013, via email
PUBLIC SUBMISSIONS 6 9/13/2013 pdf



2013_0830 Comment from Vincent Yazzie 1
IMG_1248 2
IMG_1249 3
IMG_1252 4
IMG_1259 5
IMG_1260 6



EPA‐R09‐OAR‐2013‐0009‐0155
2013_0831 Comment from Vincent Yazzie, dated August 31, 



2013, via email
PUBLIC SUBMISSIONS 12 9/13/2013 pdf



2013_0831 Comment from Vincent Yazzie 1
a227260_NOx_NO2_removal 2
googleearth_072008_1282 3
googleearth_072008_1291 4
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googleearth_072008_1292 5



IMG_1282 6
IMG_1283 7
IMG_1284 8
IMG_1291 9
IMG_1292 10



Innophos_diammonium phosphate_MSDS 11
KA021 12



EPA‐R09‐OAR‐2013‐0009‐0156
2013_0902 Comment from Vincent Yazzie, dated September 2, 



2013
PUBLIC SUBMISSIONS 6 9/13/2013 pdf



2013_0902 Comment from Vincent Yazzie 1
AppA1_DesignBasis_Navajo_Rev B(4) 2



SantanEmissionsReport 3
siesta_san_tan 4



siesta_san_tan_blue_tarps 5
siesta_san_tan_old_water_pond 6



EPA‐R09‐OAR‐2013‐0009‐0157
2013_0906 Comment from Vincent Yazzie, dated September 6, 



2013
PUBLIC SUBMISSIONS 5 9/13/2013 N/A



2013_0906 Comment from Vincent Yazzie 1
AZTribesCensusReport 2



c2010br‐10 3
doc_22_exhibit_a(1) 4



Exhibits‐August2013_88_delegates_evidence 5



EPA‐R09‐OAR‐2013‐0009‐0158
2013_0909 Comment from Vincent Yazzie, dated September 9, 



2013
PUBLIC SUBMISSIONS 12 9/13/2013 pdf



2013_0909 Comment from Vincent Yazzie 1
ak_chin_tribal land 2



ak_chin_tribal 2010 census 3
fort_apache_tribe_2010_Census 4
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EPA‐R09‐OAR‐2013‐0009‐0286
Comment from William A. Rigsby, letter dated November 12, 



2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0287
Comment from Judy Burges, AZ State Senate, November 12, 



2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0288 Comment Robert E. Rutkowski, dated November 12, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf
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EPA‐R09‐OAR‐2013‐0009‐0289
Comment from Arizona Corporation Commission, Bob Stump, 



Chairman, November 5, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0290 Comment from Art Felsinger and Paul Bott PUBLIC SUBMISSIONS 1 12/10/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0291 Comment from Marcus D. Martin, October 25, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf
EPA‐R09‐OAR‐2013‐0009‐0292 Comment from James Shlenvogt, October 24, 2013 PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0293
Comment from City of Gilbert, John W. Lewis, Mayor, October 



24, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0294
Comment EXAMPLE of 82 comment cards from Black Mesa 



Water Coalition, October 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0295
Comment from City of Scottsdale Arizona, W.J. "Jim" Lane, 



Mayor, October 23, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0296
Comment from City of Glendale Arizona, Brenda S. Fishcer, City 



Manager, October 23, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0297
Comment from State of Arizona, Janice K. Brewer, Governor, 



October 21, 2013
PUBLIC SUBMISSIONS 1 12/10/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0298 Comment on EPA‐R09‐OAR‐2013‐0009‐0186 PUBLIC SUBMISSIONS N/A 12/17/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0299 Comment on EPA‐R09‐OAR‐2013‐0009‐0186 PUBLIC SUBMISSIONS N/A 12/17/2013 N/A
EPA‐R09‐OAR‐2013‐0009‐0300 Comment on EPA‐R09‐OAR‐2013‐0009‐0186 PUBLIC SUBMISSIONS 1 12/17/2013 pdf



EPA‐R09‐OAR‐2013‐0009‐0301 Meeting on October 21, 2013: EPA, DOI and SRP on NGS
SUPPORTING & 



RELATED MATERIALS
N/A 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0302
Memo to Docket, Telephone Conference on December 10, 2013, 



between EPA and various environmental groups
SUPPORTING & 



RELATED MATERIALS
N/A 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0303
Memo to Docket, Tribal Consultation on Navajo Generating 



Station, December 9, 2013
SUPPORTING & 



RELATED MATERIALS
N/A 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0304
Comment on EPA‐R09‐OAR‐2013‐0009‐0186, Dave Perry, 
President, Greater Oro Valley Chamber of Commerce



PUBLIC SUBMISSIONS N/A 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0305
Comment on EPA‐R09‐OAR‐2013‐0009‐0186 Task Force 01‐06‐



2014, Grant Ward and Paul Orme Submitters
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0306
Comment letter dated January 6, 2014 from AZ Mining 



Association, Kelly Norton, President, with attachment, "The NGS 
Battle" dated October 2013,



PUBLIC SUBMISSIONS 2 1/9/2014 N/A



AMA Comments on NGS Regional Haze FIP Final 01032014 1
NGS CLE 103013 ‐ color 2



EPA‐R09‐OAR‐2013‐0009‐0307 Comment from Carol W. West, November 26, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf
EPA‐R09‐OAR‐2013‐0009‐0308 Comment from Rory Van Poucke, December 4, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf
EPA‐R09‐OAR‐2013‐0009‐0309 Comment from Daryl P. Rachey, December 6, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0310 Comment from Brian Stevens, December 8, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0311 Comment from Eric Hayes, December 8, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



Attachments to ‐0306
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EPA‐R09‐OAR‐2013‐0009‐0312 Comment from Steven and Joan Harris, December 8, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0313
Comment from TWG to Jared Blumenfeld, RA, USEPA R9, dated 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0314
Comment from Tucson Electric Power (TEP), Mark Mansfield, 



Vice President, Generation, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0315
Comment from Arizona Public Service (APS), Chas Spell, Director 



of Environmental Policy Program, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0316
Comment from Navago Nation, Ben Shelly, President, January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0317
Comment from Gila River Indian Community (GRIC), Linus 



Everling, dated January 2, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0318
Comment from Daivd M. Gowan, Sr., House Majority Leader, 



Arizona House of Representatives, December 9, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0319 Comment from Deborah Maust, December 9, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0320
Comment from Arizona Corporation Comission (ACC), January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0321
Comment from Jeff McIntyre, Special Education Counselor, Page 



High School, December 9, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0322 Comment from Monica Kloskowski, December 9, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0323
Comment from Herman G. Honarie, Chairman, The Hopi Tribe, 



December 9, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0324
Comment from Duane Blumberg, Ph.D., Mayor, Town of 



Sahuarita, December 10, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0325
Comment from Arizona Coalition for Water, Energy, Jobs_Tom 



Dorn, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0326
Comment from 22nd Navajo Nation, Honorable Johnny Naize, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0327 Comment from Donald Begalke, December 12, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0328
Comment from Mark Mitchell, Mayor, City of Tempe, December 



13, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0329 Comment from Mary Worman, December 13, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0330 Comment from Mike Dvorak, December 13, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0331 Comment from James Terwilliger, December 14, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0332
Comment from Arizona Congressional Delegation, submitted by 



Kris Kiefer (Flake), December 16, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0333
Comment from Herman Honanie, Chairman of The Hope Tribe, 



December 16, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0334
Comment from Ronnie Lupe, Chairman, White Mountain Apache 



Tribe, December 17, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0335 Comment from Charles Spitzer, December 21, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0336



Response lletter from Jared Blumenfeld, EPAR9, RA, to Herman 
G. Honanie, Chairman of the Hopi Tribe, December 24, 2013, 
resulting from government‐to‐government consultation of 



December 9, 2013



PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0337



Letter from Jared Blumenfeld, RA, USEPA R9, to Ronnie Lupe, 
Chairman, White Mountain Apache Tribe, December 24, 2013, 
regarding the December 10, 2013 consultation meeting and the 



duration of the comment period



PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0338
Comment from Virgil W. Davis, Chairman of the Board, 



Community Water Company of Green Valley, December 27, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0339
Comment from Dave Perry, President/CEO, Greater Oro Valley 



Chamber of Commerce, December 27, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0340
Comment from Tohono O'odham Nation, submitted by Jonathan 
L. Jantzen, Office of Attorney General of the Tohono O'odham 



Nation, December 27, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0341 Comment from Glenn Martin, December 30, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0342
Comment from Lee Bean, re PhotoBioReactor, December 30, 



2013
PUBLIC SUBMISSIONS N/A 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0343
Comment from Central Arizona Water Conservation District 
(CAWCD), David Modeer, General Manager, dated January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0344 Comment from Mary Ann Osterbrink, December 30, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0345
Comment from Charles Bliss, ChE, Oxyfuel Alternative, January 2, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0346 Comment from Dominic Bailin, January 3, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0347
Comment from Arizona Department of Water Resources, 



Thomas Buschatzke, dated January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0348
Comment letter from SRP, Kelly J. Barr, with enclosures 



separately posted
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0349 Comment from SRP, Appendices A‐C PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0350 Comment from SRP, Appendices D‐F PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0351 Comment from SRP, Appendices G‐K PUBLIC SUBMISSIONS 1 1/9/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0352 Comment from SRP, Appendices L‐O PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0353 Comment from SRP, Appendices P‐T PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0354 Comment from SRP, Appendices U‐V PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0355 Comment from Vincent Yazzie, January 6, 2014 PUBLIC SUBMISSIONS 5 1/9/2014 N/A



Transmittal Email from Vincent Yazzie 1
DLY 2009azQ1 2
DLY 2009azQ2 3
DLY 2009azQ3 4
DLY 2009azQ4 5



EPA‐R09‐OAR‐2013‐0009‐0356
Comment from Don Yellowman, President, Forgotten People 



CDC, January 3, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0357 Comment from Douglas Dewitz, January 3, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0358 Comment from Nance Harris, January 3, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0359
Comment from Herman Honanie, Chairman, The Hopi Tribe, 



January 3, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0360 Comment from James and Carolyn Shelton, January 4, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0361 Comment from Sarah Carignan, January 4, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0362
Comment from Dwight Witherspoon, Council Delegate for: Black 
Mesa Chapter, Forest Lake Chapter, Hardrock Chapter, Pinon 



Chapter, Wippoorwill Chapter, January 5, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0363 Comment from Michael L. Weiss, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0364 Comment from Tracy Hiscock, January 5, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0365
Letter Response to Governor Janice Brewer, from Administrator 



Gina McCarthy, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0366 Comment from Bob and Karen LeCour, January 5, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0367



Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 



Resources Defense Council



PUBLIC SUBMISSIONS 7 1/9/2014 pdf



01 NGS comments 1‐3‐14 1
02 NGS comments exhibit index 2



NGS comments exhibit 1 3
NGS comments exhibit 2 4
NGS comments exhibit 3 5
NGS comments exhibit 4 6
NGS comments exhibit 5 7



Attachments to ‐0355



Attachments to ‐0367
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EPA‐R09‐OAR‐2013‐0009‐0368



Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 



Resources Defense Council: David Marcus, December 31, 2013



PUBLIC SUBMISSIONS 9 1/9/2014 N/A



D Marcus report 12‐31‐13 1
D Marcus report ex. 1 Table 1 2
D Marcus report ex. 2 Table 2 3
D Marcus report ex. 3 Table 3 4
D Marcus report ex. 4 Table 4 5
D Marcus report ex. 5 Table 5 6
D Marcus report ex. 6 Table 6 7
D Marcus report ex. 7 Table 7 8
D Marcus report ex. 8 Table 8 9



EPA‐R09‐OAR‐2013‐0009‐0369



Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 
Resources Defense Council: George D. Thurston's Report, 



December 12, 2013



PUBLIC SUBMISSIONS 2 1/9/2014 N/A



G. Thurston report 12‐12‐13 1
G. Thurston report ex. 1 2



EPA‐R09‐OAR‐2013‐0009‐0370



Comments and Exhibits submitted by Earth Justice on behalf of 
"Conservations Organizations": National Parks Conservations 
Association, Sierra Club, Grand Canyon Trust and National 



Resources Defense Council: Nathan Miller and Ranijitt Sahu , 
December 31, 2013



PUBLIC SUBMISSIONS 3 1/9/2014 N/A



Miller‐Sahu report 12‐31‐13 1
ex. 1 NGS 30 day to Annual conv 2
ex. 2 Visib and Emis for NGS 3



EPA‐R09‐OAR‐2013‐0009‐0371



(1 of 2: V. Stamper Reports and Exhibits) Comments and Exhibits 
submitted by Earth Justice on behalf of "Conservations 



Organizations": National Parks Conservations Association, Sierra 
Club, Grand Canyon Trust and National Resources Defense 



Council: Victoria R. Stamper, December 30, 2013



PUBLIC SUBMISSIONS 36 1/9/2014 pdf



V. Stamper report 12‐30‐13 1
V. Stamper report ex. 01 2
V. Stamper report ex. 02 3
V. Stamper report ex. 03 4



Attachments to ‐0369



Attachments to ‐0368 (link was not 
working, re‐posted to ‐0455)



Attachments to ‐0371



Attachments to ‐0370
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V. Stamper report ex. 04 5
V. Stamper report ex. 05 6
V. Stamper report ex. 06 7
V. Stamper report ex. 07 8
V. Stamper report ex. 08 9
V. Stamper report ex. 09 10
V. Stamper report ex. 10 11
V. Stamper report ex. 11 12
V. Stamper report ex. 12 13
V. Stamper report ex. 13 14
V. Stamper report ex. 14 15
V. Stamper report ex. 15 16
V. Stamper report ex. 16 17
V. Stamper report ex. 17 18
V. Stamper report ex. 18 19
V. Stamper report ex. 19 20
V. Stamper report ex. 20 21
V. Stamper report ex. 21 22
V. Stamper report ex. 22 23
V. Stamper report ex. 23 24
V. Stamper report ex. 24 25
V. Stamper report ex. 25 26
V. Stamper report ex. 26 27
V. Stamper report ex. 27 28
V. Stamper report ex. 28 29
V. Stamper report ex. 29 30
V. Stamper report ex. 30 31
V. Stamper report ex. 31 32
V. Stamper report ex. 32 33
V. Stamper report ex. 33 34
V. Stamper report ex. 34 35
V. Stamper report ex. 35 36



EPA‐R09‐OAR‐2013‐0009‐0372



(2 of 2: V. Stamper Reports and Exhibits) Comments and Exhibits 
submitted by Earth Justice on behalf of "Conservations 



Organizations": National Parks Conservations Association, Sierra 
Club, Grand Canyon Trust and National Resources Defense 



Council: Victoria R. Stamper, December 30, 2013



PUBLIC SUBMISSIONS 44 1/9/2014 pdf



V. Stamper report ex. 36 1Attachments to ‐0372
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V. Stamper report ex. 37 2
V. Stamper report ex. 38 3
V. Stamper report ex. 39 4
V. Stamper report ex. 40 5
V. Stamper report ex. 41 6
V. Stamper report ex. 42 7
V. Stamper report ex. 43 8
V. Stamper report ex. 44 9
V. Stamper report ex. 45 10
V. Stamper report ex. 46 11
V. Stamper report ex. 47 12
V. Stamper report ex. 48 13
V. Stamper report ex. 49 14
V. Stamper report ex. 50 15
V. Stamper report ex. 51 16
V. Stamper report ex. 52 17
V. Stamper report ex. 53 18
V. Stamper report ex. 54 19
V. Stamper report ex. 55 20
V. Stamper report ex. 56 21
V. Stamper report ex. 57 22
V. Stamper report ex. 58 23
V. Stamper report ex. 59 24
V. Stamper report ex. 60 25
V. Stamper report ex. 61 26
V. Stamper report ex. 62 27
V. Stamper report ex. 63 28
V. Stamper report ex. 64 29
V. Stamper report ex. 65 30
V. Stamper report ex. 66 31
V. Stamper report ex. 67 32
V. Stamper report ex. 68 33
V. Stamper report ex. 69 34
V. Stamper report ex. 70 35
V. Stamper report ex. 71 36
V. Stamper report ex. 72 37
V. Stamper report ex. 73 38
V. Stamper report ex. 74 39
V. Stamper report ex. 75 40
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V. Stamper report ex. 76 41
V. Stamper report ex. 77 42
V. Stamper report ex. 78 43
V. Stamper report ex. 79 44



EPA‐R09‐OAR‐2013‐0009‐0373



Letter, January 3, 2014: Comments and Exhibits submitted by 
Earth Justice on behalf of "Conservations Organizations": 



National Parks Conservations Association, Sierra Club, Grand 
Canyon Trust and National Resources Defense Council



PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0374
Comments: Example of 728 emails from Environment Arizona 



Campaign received 1‐3‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0375
Comments: Example of 1, 111 emails received by EPA from Care2 



Take Action Campaign, 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0376
Comments: Example of 1,226 emails from Wild Earth Guardians 



received by EPA as of 1/6/14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0377
Comments: Example of 26 Similar Emails all containing "Taxpayer 



from AZ" in signature line received by EPA as of 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0378 Comment from Dan Spacek, December 14, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0379 Comment from Jim Staude, December 16, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0380
Comments: Example of 114 Emails All With Identical Subject Line 



received by 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0381
Comment from Pinal Partnership Board, Sandie Smith, CEO, 



dated 12‐20‐13
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0382 Comment from Everett Rhodes, 12‐23‐13 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0383
Comment from City of Phoenix, Water Services Department, 



Clifford A. Neal, P.E., Advisor,  December 30, 2013
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0384
Comment from Peabody Energy, Mary L. Frontezak, Senior Vice 



President and General Counsel Peabody, January 2, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0385
Comments: Example of 35, 293 letters from National Parks 



Conservation Association Campaign
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0386
Comments: Example 38,365 emails from Sierra Club received by 



EPA as of 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0387
Comment from Ak‐Chin Indian Community, Louis J. Manuel, Jr., 



Chairman, 1‐6‐14
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0388 Comment from Allen Gilberg, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0389
Comment from Arizona Public Services (APS), Chas Spell, Director 



of Environmental Policies and Programs, January 6, 2014
PUBLIC SUBMISSIONS N/A 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0390
Memo to File, 1‐8‐14, Anita Lee, re Comment attachments for V. 



Yazzi, January 6, 2014 submitted thru regulations.gov
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0391
Comment from Arizona Corporation Commission submitted by 



Michele Finical, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0392 Comment from Craig J. Sanderson, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0393 Comment from Dorothy Rl Yazzie, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0394 Comment from Ed Becenti, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0395
Comments from Western Resource Advocates and 
Environmental Defense Fund, January 6, 2014



PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0396 Comment from Frank Bain, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0397
Comment from Gila River Indian Community, letter dated 



January 2, 2014, submitted by Linus Everling, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0398
Comments from Irrigation and Electrical Districts  Association of 



Arizona, Robert S. Lynch, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0399 Comments from Leonard Gilmore, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0400
Comment from West Maricopa Coalition, WESTMARC, Michelle 



Rider, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0401
Comment from San Juan Citizens Alliance, Mike Eisenfeld, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0402
Comments from Navajo Nation, Ben Shelly, President, January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0403



Comment from Forgotten People, Fern, Mabelle and Norman 
Benally, Pauline Whitesinger, Vincent Yazzie, Bessie Wilson, 
Marsha Monestersky and Danny Blackgoat, submitted by S.D. 



Smith, January 6, 2014



PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0404
Comment from The Tax Payer Association of Kane County, 



submitted by Dr. Sky Chaney, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0405 Comment from Susan Hand, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0406
Comment from Town of Marana AZ, John P. Kmiec, Utilities 



Director, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0407
Comment from Black Mesa Trust, Vernon Masayesva, Founder 



and Director of Black Mesa Trust, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0408
Comment from Arizona Department of Water Resources, 



submitted by Theresa Johnson, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0409
Comment from Central Arizona Project Agricultural Water Users 
Navajo Generating Station Task Force, Van Smith, January 6, 



2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0410
Comment from Central Arizona Water Conservation District, Jay 



M. Johnson, January 6,  2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0411
Comment from United States Department of the Interior, Alletta 



Belin, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0412
Comment from Donna House, Member of Oak Springs Chapter of 



Navajo Nation, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0413
Comment from Black Mesa Water Coalition, Jihan Gearon, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0414 Comment from Jim and Lora Gale, January 5, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0415 Comment from Lisa Rutherford, January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0416
Comment from Water Resource Institute, L.L.C., Mark Lewis, 



January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0417
Comment from Salt River Project Agricultural Improvement and 



Power District (SRP), Kelly J. Barr, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0418
Comments from Technical Work Group (TWG), submitted by 



Kelly J. Barr, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0419
Comment from Tonto Apache Tribe and San Carlos Apache Tribe, 



submitted by Julia Rowen Kolsrud, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0420
Comment of Navajo Nation Resolutions submitted by Marshall 



Johnson, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0421
Comment from Kaibab Band of Paiute Indians, submitted by 



Chairman Manuel M. Savela, January 6, 2014
PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0422 Comment from Lois McConville, December 16, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf
EPA‐R09‐OAR‐2013‐0009‐0423 Comment from Mike McConville, December 13, 2013 PUBLIC SUBMISSIONS 1 1/9/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0424 Comment example of 51 post cards received January 6, 2014 PUBLIC SUBMISSIONS 1 1/9/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0425
Memo to Docket, regarding Peabody Energy Comment Letter, by 



Ann Lyons, dated January 13, 2014.
SUPPORTING & 



RELATED MATERIALS
N/A 1/16/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0426
Transcript for USEPA Public Hearing on Two Proposals for Navajo 



Generating Stations in LeChee Arizona, November 12, 2013.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0427
Transcript for USEPA Public Hearing on Two Proposals for Navajo 



Generating Station in Page, Arizona, November 12, 2013.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A
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EPA‐R09‐OAR‐2013‐0009‐0428
Transcript for USEPA Public Hearing on Two Proposals for Navajo 
Generating Station in Kykotsmovi, Arizona, November 13, 2013.



PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0429
Transcript for USEPA Public Hearing on Two Proposals for Navajo 
Generating Station. November 14, 2013, in Phoenix Convention 



Center, Phoenix, Arizona.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0430
Transcript for USEPA Public Hearing on Two Proposals for Navajo 
Generating Station, in the Pima Coummunity College Center for 



the Arts in, in Tucson, Arizona,  November 15, 2013.
PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0431 Comment from Steven and Joan Harris, December 8, 2013 PUBLIC SUBMISSIONS 1 1/16/2014 N/A
EPA‐R09‐OAR‐2013‐0009‐0432 Comment from Bob and Karen LeCour, January 5, 2014 PUBLIC SUBMISSIONS 1 1/16/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0433
Memo to File, January 28, 2014: Re: Electronic Mass Mail 



Comments Received, by Anita Lee
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0434
Comments, Unique Emails, Do Not Delay NGS Cleanup Campaign, 



example dated December 19, 2013, from Carolline Johnson
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0435
Comments, Unique Emails, Clean Air for the Grand Canyon, 



Environment Arizona, example dated December 25, 2013, from 
Jane Beattie



PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0436
Comments, Unique Emails from Sierra Club Campaign, example 



dated December 10, 2013, from John Browne
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0437
Comments, Unique Emails from Taxpayers from AZ Campaign, 



example dated November 6, 2013, Alma Engel
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0438
Comments, Unique Emails from Wild Earth Guardians Campaign, 



example dated May 16, 2013, Mr. AJ Averett
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0439
Comment, Unique Letters from NPCA Campaign, example dated 



June 11, 2013, Mr. Thomas French
PUBLIC SUBMISSIONS 1 1/30/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0440
Comment of the White Mountain Apache Tribe, Ronnie Lupe, 



Chairman, dated February 5, 2014
PUBLIC SUBMISSIONS 1 2/13/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0441 Comments, Example of 48 postcards received January 6, 2014 PUBLIC SUBMISSIONS 1 2/13/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0442
Comments, Example of 58 postcards received late on January 7, 



2014
PUBLIC SUBMISSIONS 1 2/13/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0443
Re‐Posting to Add Missing Attachment from Document Number 
0192:Comment from Mayor of Oro Valley, AZ, Satish I. Hiremath, 



September 18, 2013
PUBLIC SUBMISSIONS 1 4/24/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0444
Letter from EPA to Chairman Honanie, Hopi Tribe, dated January 



7, 2014
SUPPORTING & 



RELATED MATERIALS
N/A 4/24/2014 pdf
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EPA‐R09‐OAR‐2013‐0009‐0445 EPA Memo to File: Meeting with MSIDD dated March 12, 2014
SUPPORTING & 



RELATED MATERIALS
N/A 4/24/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0446
Re‐posting to attach missing file for comment number 0285: 



Comment from Andy Tobin, Speaker, AZ House of 
Representatives dated November 13, 2013



PUBLIC SUBMISSIONS 1 4/25/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0447
Re‐posting to attach missing file to comment 0342: Comment 
from Lee Beam, re: PhotoBioReactor, December 30, 2013



PUBLIC SUBMISSIONS 1 4/25/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0448
Letter from Chairman Honanie, Hopi Tribe, to EPA dated January 



31, 2014
PUBLIC SUBMISSIONS 1 6/6/2014 N/A



EPA‐R09‐OAR‐2013‐0009‐0449
Letter from EPA to Chairman Honanie, Hopi Tribe, dated 



February 6, 2014
SUPPORTING & 



RELATED MATERIALS
N/A 6/6/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0450
Pre‐Publication Signed Version of Final Rule for NGS_July 28, 



2014
RULES N/A 7/28/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0451 EPA Responses to Comments for NGS Final Rule ‐ July 28, 2014
SUPPORTING & 



RELATED MATERIALS
N/A 7/28/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0452 References from Final Federal Register Notice
SUPPORTING & 



RELATED MATERIALS
16 7/28/2014 pdf



Updated Timeline of all tribal consultations on BART for Final 
NGS Rule



1



1991_SO2 NGS FIP Proposal 2
1991_0813 NGS FIP 3



1991_1003 NGS FIP Final 4
2009_0828 ANPR FR 5



2010_0303 Sign in sheet from meeting with Clean Energy Groups 6



APS v EPA 562 F.3d 1116 10th Circuit 2009 7
APS v EPA 211 F.3d 1280 8
Brattle Group May 2012 9
CAWCD v EPA 1993 10
CEED v EPA 2005 11



Cert Denied 532 US 970 (2001) 12
EPA 2002 Multipollutant strategies document 13



North Dakota v EPA 2013 14
UARG v EPA 2006 15



NRDC v EPA 749 F.3d 1055 16



EPA‐R09‐OAR‐2013‐0009‐0453
References from Responses to Comments Document for Final 



Rule
SUPPORTING & 



RELATED MATERIALS
36 7/28/2014 pdf



2009_0828 ANPR FR 1



Attachments to ‐0452



Attachments to ‐0453
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2009_1028 ANPR Comment letter from Hayslip SRP 2



2010_1006 TSD to the Proposed Rule for Four Corners Power 
Plant



3



2013_0920 Letter from Sierra Club to EPA Region 6 4
2013‐11‐18 SR Coronado 1 S&L Study 5
2014_0228 Limited RBLC Results 6
American Corn Growers v EPA 7



ANPR Comment Letter CO Attorney General 8
ANPR Comment Letter from ADEQ 9
ANPR Comment Letter from CDPHE 10



APS v EPA 211 F.3d 1280 11
Brattle Group May 2012 12
CAWCD v EPA 1993 13
CEED v EPA 2005 14



Complete EPA Response to Comments for NM RH SIP Final 15



Dine CARE v EPA 16
DOI FOIA Response to Hopi Tribe 17



EPA 2002 Multipollutant strategies document 18
EPA Control Cost Manual Chapter 2 19



EPA Control Cost Manual section 4 NOx Controls 20
FERC Form 1 for APS NVE and TEP 21



FY 13 Annual Reports for LADWP and SRP 22



LADWP ‐ Navajo + IPP Coal Elimination Presentation 031913 23



Letter from ADEQ Prior to ANPR 24
Letters related to Withdrawal of Desert Rock Application 25



North Dakota v EPA 2013 26
RTC for Four Corners FIP Final Action 27



Scire et al 2003 28
SRP Press Release on Mohave 29



TSD ‐ Methodology for Developing BART NOx Presumptive Limits 30



UARG v EPA 2006 31
Updated Timeline of all tribal consultations on BART for Final 



NGS Rule
32



WEG v EPA 9th circuit 2014_0717 33
WEG v EPA 10th circuit 2014_07123 34



White Stallion Energy Center v EPA MATS Opinion 35
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WRAP Emissions 2018 36



EPA‐R09‐OAR‐2013‐0009‐0454
References from Responses to Comments for Final Rule (Part 2 ‐ 



Excel Files)
SUPPORTING & 



RELATED MATERIALS
21 7/28/2014 xls



2014_0304 EPA_cost_analysis_for_NGS Revised for 2013 1
2014_0304 NGS emissions and incremental costs 2



2014_0307 Emission Spreadsheets for NGS modeling Final Rule 3



2014_0311 Better than BART Alternatives for Final Rule 4
AMoN_Network_AZ_NM_NH3_average 5



Comanche 2012 6
Comanche 2013 7



FCPP_BART_Scenarios_Emissions_EPA Proposal 8
Model‐2014 NGS BART Affordability Analysis Model ‐ rA 



05_08_14
9



NGS Hourly Data for 4 years 10
NGS Hourly Data for additional years 11



NGS_NFR_visibility_tables 12
Parish 2013 13



Parish and Spruce 2012 14
Spruce 2012 15
Spruce 2013 16



TS Power 2012 17
TS Power 2013 18



TSD for Presumptive BART NOX limits for EGUs 19
Western Coal EGU BART Summary 20



Wygen and Dry Fork 2012 21



EPA‐R09‐OAR‐2013‐0009‐0455
Re‐posting of attachments to document number 0368 in this 



docket (link not working) _ D Marcus report and attachments for 
EarthJustice Comment Letter



SUPPORTING & 
RELATED MATERIALS



9 7/28/2014 pdf



D Marcus report 12‐31‐13 1
D Marcus report ex. 1 Table 1 2
D Marcus report ex. 2 Table 2 3
D Marcus report ex. 3 Table 3 4
D Marcus report ex. 4 Table 4 5
D Marcus report ex. 5 Table 5 6
D Marcus report ex. 6 Table 6 7
D Marcus report ex. 7 Table 7 8
D Marcus report ex. 8 Table 8 9



Attachments to ‐0455 (link was not 
working for ‐0368)



Attachments to ‐0454
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EPA‐R09‐OAR‐2013‐0009‐0456 EPA Memos to File of 2 meetings in April and May, 2014
SUPPORTING & 



RELATED MATERIALS
1 8/6/2014 pdf



EPA‐R09‐OAR‐2013‐0009‐0457
Air Quality State Implementation Plans; Approvals and 



Promulgations: Navajo Nation; Regional Haze Requirements for 
Navajo Generating Station



RULES 1 8/8/2014 pdf
























 


 
 
 


 
Thank you!
Anita
 


From: McKaughan, Colleen 
Sent: Monday, July 21, 2014 5:02 PM
To: Zito, Kelly; PerezSullivan, Margot; Glosson, Niloufar; Lee, Anita; Bohning, Scott
Subject: RE: NGS edits
 
Here are my comments.  
 


 
 


From: Zito, Kelly 
Sent: Monday, July 21, 2014 4:34 PM
To: McKaughan, Colleen; PerezSullivan, Margot; Glosson, Niloufar
Subject: NGS edits
 
Hi folks –
After chatting with Jared today, I edited the NGS PR to reflect his input.
I also highlighted in red some areas with outstanding questions. 
 


Thanks-
Kelly
 
 
 
_____________________________________
Kelly Zito
Director of Public Affairs
U.S. Environmental Protection Agency - Region 9
San Francisco, CA
Office: 415.947.4306
Mobile: 415.760.9171
 
Web: EPA in the Pacific Southwest







Twitter  https://twitter.com/EPAregion9
Facebook  https://www.facebook.com/EPAregion9
 
 
 
 












From: Drinkard, Andrea
To: Zito, Kelly; McCabe, Janet; Jordan, Deborah; McKaughan, Colleen; Saltman, Tamara; Powers, Tom
Subject: FW: TWG Press Release
Date: Monday, July 28, 2014 9:39:45 AM
Attachments: TWG Joint News Release.docx


FYI…Wanted folks to have this file. I don’t know if others have already seen this. Kelly and I are
 working to nail down a time. Thanks.


Andrea Drinkard
U.S. Environmental Protection Agency
Office of Air and Radiation
Email: drinkard.andrea@epa.gov
Phone: 202.564.1601
Cell: 202.236.7765


From: Johnson, Alisha 
Sent: Monday, July 28, 2014 12:31 PM
To: Drinkard, Andrea; Hull, George
Subject: FW: TWG Press Release


FYI – DOI plans to put out the attached once we make the NGS announcement. Any update from R9
 on timing?


From: Androff, Blake [mailto:blake_androff@ios.doi.gov] 
Sent: Monday, July 28, 2014 12:14 PM
To: Johnson, Alisha
Cc: Katherine Kelly; Jessica L Kershaw
Subject: TWG Press Release


Hi Alisha --


Attached is the current version of the press release that the TWG will issue after EPA makes
 the BART announcement.  Please let me know if you have any concerns.


Thanks!


Best,


Blake


--
Blake Androff
Deputy Director of Communications
U.S. Department of the Interior
Office: (202) 208-6416 | Cell: (202) 725-7435
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Contacts:  Crystal Thompson, Central Arizona Project, (623) 869-2138, Vickie Patton, EDF (720) 837-6239, Linus Everling, GRIC (520) 562-9763, Stephen Etsitty, Navajo Nation (505) 870-6595, Scott Harelson, SRP (602) 236-2500, Jessica Kershaw, DOI (202) 208-6416, John Nielsen, Western Resource Advocates (303) 885-8099


              


[bookmark: _GoBack]EPA Issues Final Rule Adopting Emission Reduction Plan for Navajo Generating Station


Final Regional Haze Rule Provides Greater Emission Reductions and Certainty for Arizona Water and Power Customers


	


	The U.S. Environmental Protection Agency (EPA) today issued a final regional haze rule under the Clean Air Act that provides for an emission-reduction plan for the Navajo Generating Station (NGS).  The final rule incorporates major elements of the proposal by the Technical Work Group (TWG) that had recommended alternatives for the plant with greater emissions reductions than the Best Available Retrofit Technology (BART) proposal.  EPA had specifically requested public comment on alternative approaches that addressed the complex issues at the plant, and the agency held a public comment period and public hearings on the TWG recommendations.	


	Members of the Technical Work Group expressed appreciation that the EPA’s final rule reflects the TWG’s “better-than-BART” recommendations.  The TWG consists of representatives from the Central Arizona Water Conservation District, the Environmental Defense Fund, the Gila River Indian Community, the Navajo Nation, Salt River Project (on behalf of itself and the other NGS owners), the U.S. Department of the Interior and Western Resource Advocates. 


	“The TWG recommendations were the best possible of all the proposed alternatives that were ‘better than BART’,” said Stephen B. Etsitty, executive director of the Navajo Nation EPA.  “This alternative not only saves crucial jobs and keeps vital revenue on the Navajo Nation, but opens the door to new low-emitting energy development pursuant to the agreement.”


	“EPA’s action provides the path forward for a more comprehensive solution to achieve cleaner air, climate security and a stronger clean-energy economy,” said Vickie Patton, General Counsel at Environmental Defense Fund.  “Today’s plan recognizes the roadmap to secure cleaner air at the Grand Canyon and surrounding communities, to cut climate pollution and protect scarce water resources, and to move forward with the vital transition from coal to strong clean energy economic development for the affected Tribes.”


	“We are very pleased that EPA has accepted the TWG agreement,” said Steve Michel, Chief Counsel with Western Resource Advocates.  “This agreement provides a wonderful example of how thoughtful people can work through their differences and develop an outcome that reduces regional haze, provides clean energy economic development and addresses climate change.”	


	The EPA issued an initial BART proposal for Navajo Generating Station in February 2013.  In recognition of the importance of NGS and the unique circumstances surrounding the plant – including its significance to municipal and agricultural water users in Arizona and tribal economies – EPA also invited the submittal of alternative proposals that would achieve the same or greater emissions reductions as EPA’s initial proposals.  


	In response to EPA’s invitation, the TWG worked to address the diverse concerns of many parties and to reach an agreement on recommendations. It developed a “better‐than‐BART” alternative plan that achieves overall greater NOx emission reductions than EPA’s proposal. The TWG Alternative also provides the additional benefit of potential multi-pollutant reductions, including carbon dioxide and hazardous air pollutants, through a transition for part of the plant or other actions to achieve comparable emissions reductions.


	Additionally, the TWG agreement includes a variety of commitments from the Department of Interior that provide significant environmental, clean energy and economic benefits beyond those associated with regional haze.  These benefits include 27 million megawatt-hours of new clean energy with a focus on providing economic development for affected tribes, and a commitment from the Interior Department to reduce or offset by 3 percent each year, carbon dioxide emissions associated with NGS power used to service Central Arizona Project (CAP).


	“EPA’s decision to uphold the principles of the historic agreement reached by our diverse group of partners will help improve air quality while minimizing the chances of an abrupt closure of the Navajo Generating Station,” said Michael Connor, Deputy Secretary of the Department of the Interior. “The decision facilitates a long-term transition to a clean energy economy, laying the groundwork for energy sources that will help cut carbon pollution.”


	“Today the EPA selected the best of the alternatives that the agency was considering for NGS,” said Gila River Indian Community Governor Gregory Mendoza.  “While there is still much work to be done, we commend EPA on recognizing its legal and trust obligations concerning CAP water delivery, and the extreme environmental, social and economic ramifications for tribes such as the Community if NGS were to abruptly close.”


	“We are pleased that the EPA has incorporated the TWG proposal into the final rule,” said Mike Hummel, associate general manager and chief power system executive at Salt River Project.  “Providing the necessary time for the installation of additional controls will allow for continued operation of the plant and the benefits it brings to our customers, the Navajo Nation and the state of Arizona. We will continue to work diligently with the other NGS participants on the necessary agreements for Los Angeles Department of Water and Power and NV Energy to exit the plant.”


	“We applaud the decision by the EPA to pattern this BART rule after the TWG proposal,” stated CAP Board President Pamela Pickard.  “CAP is the primary water provider for the region where the majority of Arizona’s population lives.  NGS provides more than 90 percent of CAP’s energy.  The BART rule provides certainty that NGS will continue to provide that power for decades.”


	The EPA conducted several public comment sessions throughout the state on the EPA’s initial BART proposal, as well as the TWG Alternative, and reviewed 77,000 written comments in reaching the decision issued today. 


	NGS is a 2,250-megawatt, coal-fired power plant located just outside of Page, Ariz., on the Navajo Reservation. The plant is operated by Salt River Project.  The other participants in Navajo Generating Station include the U.S. Bureau of Reclamation, Arizona Public Service Co., Los Angeles Department of Water and Power, Tucson Electric Power Co. and NV Energy.  





-30-











		#


image1.png



















































From: Lee, Anita
To: Lyons, Ann; Glosson, Niloufar
Subject: RE: NGS PR update
Date: Thursday, July 24, 2014 1:28:00 PM


Hi Ann, I think I need help, at least for now. I’m trying to get some info to OP right now. The
 info Jared requested should exist in the old PRs (proposal and Supp) and the Comm Strat?
 Thank you!


_____________________________________________
From: Lyons, Ann
Sent: Thursday, July 24, 2014 1:27 PM
To: Glosson, Niloufar; Lee, Anita
Subject: RE: NGS PR update


Anita – let me know if you need help. I think I am finished with FCPP.


Ann Lyons


Office of Regional Counsel


U.S.E.P.A.


75 Hawthorne Steet


San Francisco, CA  94107


415-972-3883


lyons.ann@epa.gov


_____________________________________________
From: Glosson, Niloufar
Sent: Thursday, July 24, 2014 12:54 PM
To: Lee, Anita; Lyons, Ann
Subject: FW: NGS PR update


I am going to need help with this. I need some bullets. Don’t worry about making it fit
 into the PR. Sorry!


Thanks,


- - Niloufar











Niloufar Nazmi Glosson


U. S. Environmental Protection Agency 


D: (415)972-3684| C: 415-328-1143| E: Glosson.niloufar@epa.gov












From: McKaughan, Colleen
To: Ursula Kramer; Richard Grimaldi; Michael Sundblom; DennisDickerson@mail.maricopa.gov
Subject: Final EPA Decision on NGS
Date: Monday, July 28, 2014 2:44:00 PM
Attachments: NGS Fact Sheet.pdf


NGS Map.pdf
2014 0728 NGS Final prepublication signed.pdf


Hi, Everyone,


Here are our materials.  Feel free to call me if you have questions (520-498-0118). 


Colleen


Release attachments in full










U.S. EPA FACT SHEET 



Final Action  



Best Available Retrofit Technology (BART) for Navajo Generating Station, Navajo Nation 



 



July 28, 2014 



 



Summary of Action  



EPA is taking final action to require the Navajo Generating Station (NGS) to reduce emissions of oxides of 



nitrogen (NOx) in order to reduce the impact NGS has on visibility at 11 national parks and wilderness areas. 



EPA is finalizing the requirements put forth in a Supplemental Proposal on October 22, 2013. These 



requirements are consistent with an agreement developed by a group of diverse stakeholders known as the 



Technical Work Group on NGS (TWG).  



In today’s action, EPA is establishing a cap in NOx emissions from NGS over 2009 to 2044 and requiring the 



operator of NGS to implement one of several alternative operating scenarios to comply with the 2009-2044 NOx 



Cap. Generally, the alternative operating scenarios require NGS to close one unit at NGS, or curtail electricity 



generation by a similar amount, in 2019, and to meet a NOx emission limit that is achievable with the 



installation of selective catalytic reduction (SCR) on two units in 2030.  



When fully implemented, this final action requires over an 80 percent reduction in NOx emissions from NGS 



and is expected to significantly reduce the impact of NGS on visibility at 11 mandatory Class I Federal areas. 



 



Background On Today’s Final Action 



NGS is subject to the BART requirement of the Clean Air Act and Regional Haze Rule based on its age and its 



effect on visibility at 11 national parks and wilderness areas, including the Grand Canyon. See map. 



On February 5, 2013, EPA proposed a BART determination for NGS, an alternative to BART, and a framework 



for evaluating alternatives to BART that would allow greater flexibility in the timeframe for compliance if the 



alternative resulted in greater emission reductions. EPA invited stakeholders to suggest additional alternatives to 



BART that met our proposed framework.  



EPA is exercising its discretion under the Regional Haze Rule and Tribal Authority Rule to set an appropriate 



compliance timeframe for “better than BART” alternatives for NGS and to give credit for early and voluntary 



NOx reductions achieved through the installation of low-NOx burners with separated over fire air over 2009-



2011.  



On July 26, 2013, the TWG submitted Appendix B of the TWG Agreement to meet the framework for an 



alternative to BART. 



The TWG is composed of Salt River Project (operator and co-owner of NGS), the U.S. Department of the 



Interior, the Navajo Nation, the Gila River Indian Community, Environmental Defense Fund, Western Resource 



Advocates, and the Central Arizona Water Conservation District. 



EPA evaluated Appendix B of the TWG Agreement and in a Supplemental Proposal published on October 22, 



2013, proposed regulatory requirements consistent with Appendix B of the TWG Agreement as a “better than 



BART” alternative. 











EPA held five public hearings and received approximately 77,000 written comments. 



Today’s action finalizes the Supplemental Proposal. 



General Background 



NGS, a 2,250 MW coal-fired power plant, is located on the Navajo Nation Indian Reservation near Page, 



Arizona and is one of the largest sources of NOx in the country.  



NOx is not only a visibility-impairing pollutant but is also regulated as a criteria pollutant (NO2) and as a 



precursor to other criteria pollutants, ozone and fine particulate matter. 



Under the Clean Air Act, Congress required that EPA reduce visibility impairment in mandatory Class I federal 



areas across the country. States are required to adopt Regional Haze plans that improve visibility over time. 



These plans include BART determinations, where older sources are evaluated for additional pollution controls. 



Most states have completed this process and many have required stationary sources under their jurisdiction to 



install new air pollution controls for BART.  



NGS has already installed pollution control equipment to significantly reduce emissions of sulfur dioxide (SO2) 



and particulate matter in order to protect visibility and improve air quality. Now, EPA is requiring that the 



facility take comparable action to reduce NOx emissions, the last component of pollution that significantly 



affects regional haze.  



In 2011 alone, 4 million people visited the Grand Canyon. Visibility is important to healthy tourism and the 



economic vitality of the states, local and tribal communities in the West. 



NGS is co-owned by the U.S. Bureau of Reclamation (24.3%), Salt River Project (21.7%), Los Angeles 



Department of Water and Power (21.2%), Arizona Public Service (14%), NV Energy (11.3%) and Tucson 



Electric Power (7.5%).  



 



Los Angeles Department of Water and Power and NV Energy have announced their intentions to divest from 



NGS. Together they own 32.5 % of the plant, or almost one-third of the 3-unit facility. 



 



Next Steps  



The Federal Register notice will be published in approximately 2 – 3 weeks.  The rule will be effective 60 days 



after publication in the Federal Register. 



More Information 



http://www.epa.gov/region9/air/navajo/#station 



 



 





http://www.epa.gov/region9/air/navajo/#station










 













The EPA Administrator, Gina McCarthy, signed this final rule on 7/28/14, and EPA is submitting it for publication in the Federal Register (FR). 
While we have taken steps to ensure the accuracy of this Internet version of the rule, it is not the official version of the rule. Please refer to the 
official version in a forthcoming FR publication, which will appear on the Government Printing Office's FDsys website 
(http://fdsys.gpo.gov/fdsys/search/home.action) and on Regulations.gov (http://www.regulations.gov) in Docket No. EPA‐R09‐OAR‐2013‐0009. 
Once the official version of this document is published in the FR, this version will be removed from the Internet and replaced with a link to the 
official version. 



6560-50-P 



ENVIRONMENTAL PROTECTION AGENCY 



40 CFR Part 49 



[EPA-R09-OAR-2013-0009; FRL-9914-62-Region 9] 



Approval of Air Quality Implementation Plans; Navajo Nation; 



Regional Haze Requirements for Navajo Generating Station; Final 



Rule 



AGENCY: Environmental Protection Agency (EPA). 



ACTION: Final rule. 



SUMMARY: The Environmental Protection Agency (EPA) is 



promulgating a source-specific Federal Implementation Plan (FIP) 



requiring the Navajo Generating Station (NGS), a coal-fired 



power plant located on the Navajo Nation near Page, Arizona, to 



achieve reductions in oxides of nitrogen (NOX) required under the 



Best Available Retrofit Technology (BART) provisions of the 



Clean Air Act (CAA) and the Regional Haze Rule (RHR). On 



February 5, 2013, EPA issued a proposed BART determination for 



NGS and an alternative to BART. In a supplemental proposal on 



October 22, 2013, EPA proposed to approve a new alternative 



plan, based on an agreement developed by a group of stakeholders 



known as the Technical Work Group (TWG). EPA is finalizing the 



alternative to BART described in our supplemental proposal. This 



rule is consistent with the TWG Agreement, including a lifetime 



cap in total emissions of NOX from NGS over 2009-2044 (2009-2044 
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NOX Cap). Our final action will achieve greater emissions 



reductions than BART and is expected to significantly reduce the 



impact of NGS on visibility at 11 mandatory Class I Federal 



areas. The operator of NGS must implement one of several 



alternative operating scenarios to achieve the necessary 



emission reductions to comply with the 2009-2044 NOX Cap. 



DATES: Effective date: This rule is effective on [insert date 60 



days from date of publication in the Federal Register]. 



FOR FURTHER INFORMATION CONTACT: Anita Lee, EPA Region 9, (415) 



972-3958, lee.anita@epa.gov. 



SUPPLEMENTARY INFORMATION:  EPA has established a docket for 



this action under Docket ID No. EPA-R09-OAR–2013-0009. The index 



to the docket for this action is available electronically at 



http://www.regulations.gov and in hard copy at EPA Region 9, 75 



Hawthorne Street, San Francisco, California. While documents in 



the docket are listed in the index, some information may be 



publicly available only at the hard copy location (e.g. 



copyrighted material, voluminous or oversized documents, etc.), 



and some may not be publicly available in either location (e.g. 



Confidential Business Information (CBI)). To inspect the hard 



copy materials, please schedule an appointment during normal 



business hours with the contact listed in the FOR FURTHER 



INFORMATION CONTACT section. A reasonable fee may be charged for 



copies. 
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Throughout this document, “we”, “us”, and “our” refer to 



EPA. 



Table of Contents 



I. Executive Summary 



II. Background for the Final Rule 



 A. History of NGS 



B. Summary of Statutory and Regulatory Framework for 



Addressing Visibility and Sources Located in Indian 



Country 



C. Summary of Proposed Rule and Supplemental Proposal 



D. Summary of Legal Rationale for Compliance Flexibility 



III. Summary of Final FIP Provisions 



IV. Summary of Major Issues Raised by Commenters 



V. Summary of Final Action 



VI. Administrative Requirements 



A. Executive Order 12866: Regulatory Planning and Review 



and Executive Order 13563: Improving Regulation and Regulatory 



Review 



B.  Paperwork Reduction Act 



C.  Regulatory Flexibility Act 



D.  Unfunded Mandates Reform Act 



E.  Executive Order 13132: Federalism 



F.  Executive Order 13175: Consultation and Coordination 



with Indian Tribal Governments 
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G.  Executive Order 13045: Protection of Children from 



Environmental Health Risks and Safety Risks 



H.  Executive Order 13211: Actions Concerning Regulations 



That Significantly Affect Energy Supply, Distribution, or Use 



I.  National Technology Transfer and Advancement Act 



J.  Executive Order 12898: Federal Actions to Address 



Environmental Justice in Minority Populations and Low-Income 



Populations 



K.  Congressional Review Act 



L.  Petitions for Judicial Review 



I. Executive Summary 



 EPA is taking final action pursuant to the CAA and the RHR 



to require Units 1, 2, and 3 at NGS to reduce emissions of NOX in 



order to reduce the impact NGS has on visibility at 11 mandatory 



Class I Federal areas. We are finalizing an alternative to BART 



based on agreed-upon recommendations developed by a group of 



diverse stakeholders known as the Technical Work Group (TWG). 



Our final action limits emissions of NOX from NGS by establishing 



a long-term facility-wide cap on total NOX emissions from 2009 to 



2044 and requires the implementation of one of several 



alternative operating scenarios to ensure that the 2009-2044 cap 



is met. Generally, the alternative operating scenarios require 



the closure of one unit at NGS (or the curtailment of 



electricity generation by a similar amount) in 2019, and 
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compliance with a NOX emission limit that is achievable with the 



installation of selective catalytic reduction (SCR) on two units 



in 2030. 



As part of our final action, EPA is also setting a source-



specific BART Benchmark against which to compare the TWG 



Alternative to ensure that it will achieve greater reasonable 



progress than BART. The BART Benchmark is consistent with the 



BART determination we proposed on February 5, 2013, requiring 



all three units at NGS to meet an emission limit achievable with 



SCR within five years of a final rule. EPA is not finalizing our 



proposed BART determination for NGS in the regulatory 



requirements of this Final Rule. 



EPA’s action to finalize an alternative to BART consistent 



with the TWG Agreement will achieve greater NOX emission 



reductions at lower cost than BART in exchange for flexibility 



in the timeframe for achieving NOX reductions. When fully 



implemented, this Final Rule requires over an 80 percent 



reduction in NOX emissions from NGS and is expected to 



significantly reduce the impact of NGS on visibility at 11 



mandatory Class I Federal areas. 



II. Background for the Final Rule 



A. History of NGS 



NGS is a coal-fired power plant located on the Navajo 



Nation Indian Reservation near Page, Arizona. The facility 
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consists of three 750 megawatt (MW) coal-fired electric utility 



steam generating units with a total capacity of 2250 MW 



constructed from 1974 to 1976. The three units at NGS are co-



owned by six entities: the United States Bureau of Reclamation 



(Reclamation) (24.3 percent); Salt River Project (21.7 percent), 



which also serves as the facility operator; Los Angeles 



Department of Water and Power (21.2 percent); Arizona Public 



Service (14 percent); NV Energy (11.3 percent); and Tucson 



Electric Power (7.5 percent). 



Federal participation in NGS was authorized in the Colorado 



River Basin Project Act of 1968 as a preferred alternative to 



building hydroelectric dams in the Grand Canyon for the purpose 



of providing power to the Central Arizona Project (CAP).1 The CAP 



is a 336-mile water distribution system that delivers about 1.5 



million acre-feet (AF) per year of Colorado River water from 



Lake Havasu in western Arizona to non-Indian agricultural (NIA) 



water users in central Arizona, Indian tribes located in 



Arizona, and municipal water users in Maricopa, Pinal, and Pima 



Counties in Arizona. The CAP water is used to meet the terms of 



a number of Indian water-rights settlements in central Arizona 



and to reduce groundwater usage in the region. A portion of 



 



1 For more detail and for citations or references to the information provided 
in this Background section, please see the Proposed Rule at 78 FR 8274 
(February 5, 2013). 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 7 of 218 



 



Reclamation’s share of electricity from NGS powers the pumps 



that move CAP water to its destinations along the distribution 



system. 



Several tribes located in Arizona, including the Gila River 



Indian Community, the Ak-Chin Indian Community, the Tohono 



O’odham Nation, the San Carlos Apache Tribe, the White Mountain 



Apache Indian Tribe, the Fort McDowell Yavapai Nation, the Salt 



River Pima-Maricopa Indian Community, the Navajo Nation, the 



Yavapai-Apache Nation, the Hopi Tribe, the Pascua Yaqui Tribe, 



the Yavapai-Prescott Tribe, and the Tonto Apache Nation, have 



CAP water allocations or contracts. In exchange for allocations 



of CAP water at reduced cost and access to funds for the 



development of water infrastructure, the tribes with water 



settlement agreements have released their claims to other water 



in Arizona. Excess NGS power owned by Reclamation that is not 



used by CAP is sold and profits are deposited into the Lower 



Colorado River Basin Development Fund (Development Fund) to 



support the tribal water settlement agreements. The U.S. 



Department of the Interior (DOI or Interior), through 



Reclamation, plays an important role in the implementation of 



these settlement agreements and the management of the 



Development Fund. 



The coal used by NGS is supplied by the Kayenta Mine, 



operated by Peabody Energy and located on reservation lands of 
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both the Navajo Nation and the Hopi Tribe. Taxes and royalties 



from NGS and the Kayenta Mine are paid to the Navajo Nation and 



Hopi Tribe, contributing to the annual revenues for both 



governments. EPA understands that the process is underway to 



renew site leases for NGS and the Kayenta Mine, as well as 



associated rights of way agreements and contracts with the 



Navajo Nation and Hopi Tribe. 



Given the extent of federal and tribal interests in NGS, on 



January 4, 2013, EPA, DOI, and the Department of Energy (DOE) 



signed a joint federal agency statement (Joint Statement) 



committing to collaborate on several short- and long-term goals, 



including analyzing and pursuing strategies for providing clean, 



affordable, and reliable power, affordable and sustainable 



water, and sustainable economic development to key stakeholders 



who currently depend on NGS.2 The Joint Statement also recognizes 



the trust responsibility of the Federal government to Indian 



tribes. 



B. Summary of Statutory and Regulatory Framework for Addressing 



Visibility and Sources Located in Indian Country 



In our Proposed Rules, we provided a detailed discussion of 



the statutory and regulatory framework for addressing visibility 



 



2 See document title “2013_0104 Joint Federal Agency Statement on NGS” within 
document number 0005 in the docket for this proposed rulemaking at EPA-R09-
OAR-2013-0009, which can be found at www.regulations.gov. 
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impairment in the mandatory Class I Federal Areas, addressing 



sources located in Indian country under the statute and the 



Tribal Authority Rule (TAR), and developing BART determinations 



pursuant to the CAA and the BART Guidelines set forth in 



Appendix Y to 40 CFR Part 51.3 Here, we provide a brief summary 



of the statutory and regulatory framework. 



Title I, part C, subpart II of the CAA Amendments of 1977 



establishes a visibility protection program that sets forth “as 



a national goal the prevention of any future, and the remedying 



of any existing, impairment of visibility in mandatory class I 



Federal areas which impairment results from man-made air 



pollution.”4 EPA promulgated regional haze regulations 



implementing the program on April 22, 1999.5 Consistent with the 



statutory requirement in 42 U.S.C. 7491(b)(2)(a), EPA’s 1999 



regional haze regulations include a provision that States must 



require certain major stationary sources to procure, install, 



and operate BART. This provision covers sources in listed 



industrial categories with the potential to emit 250 or more 



tons per year of an air pollutant that were “in existence on 



August 7, 1977, but which ha[ve] not been in operation for more 



than fifteen years as of such date.” These sources are 



 



3 See 78 FR 8274 (February 5, 2013) and 78 FR 62509 (October 22, 2013). 
4 See 42 U.S.C. 7419A(a)(1). 
5 See 64 FR 35765 (April 22, 1999). 
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considered to be “BART-eligible.”6 NGS meets these criteria and 



is a BART-eligible source.7 



BART-eligible sources that are reasonably anticipated to 



cause or contribute to visibility impairment are “subject” to 



the BART requirements.8 Generally speaking, a BART-eligible 



source with a predicted visibility impact of 0.5 deciviews (dv) 



or more in a Class I area is considered to “contribute” to 



visibility impairment.9 NGS contributes to visibility impairment 



at 11 surrounding Class I areas in excess of this threshold, and 



is thus subject to BART. 



In determining BART, States are required to take into 



account five factors identified in the CAA and EPA’s 



regulations.10 Those factors are: (1) the costs of compliance, 



(2) the energy and non-air quality environmental impacts of 



compliance, (3) any pollution control equipment in use or in 



existence at the source, (4) the remaining useful life of the 



source, and (5) the degree of improvement in visibility which 



may reasonably be anticipated to result from the use of such 



 



6 See 40 CFR 51.308(e)(1). 
7 See 74 FR 44314 (August 28, 2009); 78 FR 8279 (February 5, 2013); see also 
56 FR 50172 (October 3, 1991) addressing BART for SO2 based on Reasonably 
Attributable Visibility Impairment. 
8 See 70 FR 39104 at 39161 (July 6, 2005). 
9 Id. 
10 42 U.S.C. 7491(g)(2) and 40 CFR 51.308(e)(1)(A)(ii)(A). 
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technology.11 EPA’s guidelines for evaluating BART provide more 



detail and are set forth in Appendix Y to 40 CFR Part 51. 



In 1998, EPA promulgated the Tribal Authority Rule (TAR) 



relating to implementation of CAA programs in Indian country.12 



In the TAR, EPA determined that it has the discretionary 



authority to promulgate “such federal implementation plan 



provisions as are necessary or appropriate to protect air 



quality” consistent with CAA sections 301(a) and 301(d)(4) when 



a tribe has not submitted or EPA has not approved a Tribal 



Implementation Plan (TIP).13 EPA has previously promulgated FIPs 



under the TAR to regulate air pollutants emitted from NGS.14 



Under the CAA, compliance with emission limits determined 



to be BART must be achieved as expeditiously as practicable but 



not later than 5 years after the effective date of the final 



BART determination (See CAA 169A(b)(2)(A) and (g)(4)). As 



discussed in greater detail in our Proposed Rule, EPA recognizes 



that the circumstances related to NGS create unusual and 



 



11 40 CFR 51.308(e)(1)(ii)(A). 
12 See 40 CFR part 49; see also 59 FR 43956 (August 25, 1994) (proposed rule); 
63 FR 7254 (February 12, 1998) (final rule); Arizona Public Service Company 
v. EPA, 211 F.3d 1280 (DC Cir. 2000), cert. den., 532 U.S. 970 (2001) 
(upholding the TAR). 
13 See 40 CFR 49.11(a). 
14 See 56 FR 50172 (October 3, 1991). In 1999, EPA proposed a FIP for NGS to 
fill the regulatory gap that existed because Arizona State permits and SIP 
rules are not applicable or enforceable in the Navajo Nation, and the Tribe 
had not sought approval of a TIP covering the plant. 64 FR 48731 (September 
8, 1999). EPA then re-proposed the FIP with some additional conditions in 
September 2006. 71 FR 53631 (September 12, 2006). EPA finalized that NGS FIP 
on March 5, 2010. 75 FR 10174. 
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significant challenges for a 5-year compliance schedule.15 Based 



on those challenges and our discretion under the TAR for 



implementing CAA requirements in Indian country, we considered 



other options that are consistent with the CAA and RHR, and that 



provide for a more flexible, extended compliance schedule. 



EPA’s BART regulations allow an alternative in lieu of 



BART, provided the alternative results in greater reasonable 



progress than would have been achieved through installation of 



BART.16 Generally, an alternative is considered to be approvable 



provided it results in greater emissions reductions and the 



geographic distribution in emissions from the alternative is not 



substantially different than the distribution of the emissions 



under BART.17 For a state that is subject to the submittal 



deadlines in the RHR, the regulations provide that alternatives 



to BART must ensure that all necessary emission reductions occur 



 



15 Because of its complicated history and its location on the Navajo Nation, 
NGS faces numerous unique complexities and the unusual requirement to comply 
with NEPA for lease and other rights-of-way approvals, which apply only to 
NGS and Four Corners Power Plant, the other coal-fired power plant located on 
the Navajo Nation. EPA also understands the importance of the continued 
operation of NGS and the Kayenta Mine to the Navajo Nation and Hopi Tribe as 
a source of direct revenues through lease payments and coal royalties, as 
well as the importance of Reclamation’s share of NGS to supply water to many 
tribes located in Arizona in accordance with several water settlement acts. 
EPA also recognizes that Reclamation may have fewer options compared to the 
other owners for financing pollution control or other large capital 
improvement projects at NGS. SRP expressed concern that the owners of NGS may 
choose to retire the facility if faced with the financial risk of making a 
large capital investment within 5 years without also having certainty that 
the lease and contract re-negotiations would conclude in a timely and 
favorable manner. 
16 40 CFR 51.308(e)(2). 
17 40 CFR 51.308(e)(3). 
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within the period of the first long-term strategy for regional 



haze (i.e., by 2018) for states that were required to submit 



regional haze SIPs in December 2007.18 Thus, if states had 



submitted timely regional haze SIPs in 2007 with BART compliance 



deadlines in 2012, the RHR provided more than 5 additional years 



for the implementation of alternatives to BART. 



C. Summary of Proposed Rule and Supplemental Proposal 



EPA published an advanced notice of proposed rulemaking 



(ANPR) concerning BART for NGS and the Four Corners Power Plant 



in August 2009.19 On February 5, 2013, EPA’s proposed BART 



determination for NGS was published in the Federal Register and 



provided a thorough discussion of the statutory and regulatory 



framework for addressing visibility through application of BART 



for sources located in Indian country, and of the factual 



background for our BART determination at NGS.20 The proposal 



analyzed the five BART factors and proposed to find that BART 



for NGS was installation of emissions controls to meet a NOX 



emission limit of 0.055 lb/MMBtu based on a rolling average of 



30 boiler operating days (30-BOD average).21 However, in 



recognition of the important role that NGS and the Kayenta Mine 



play in providing employment and revenue to the Navajo Nation 



 



18 40 CFR 51.308(e)(2)(iii). 
19 See 74 FR 44314 (August 28, 2009). 
20 See 78 FR 8274 (February 5, 2013). 
21 Id. at 8288. 
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and Hopi Tribe, and the role of Reclamation’s share of 



electricity generated by NGS in fulfilling water settlement 



agreements with numerous tribes located in Arizona, we proposed 



that the potential economic impacts to tribes argue for 



thoughtful consideration of how flexibility in the compliance 



timeframe could be provided consistent with the air quality 



goals of the CAA.22 Therefore, as discussed in our Proposed Rule, 



EPA proposed to exercise our authority and discretion under 



section 301(d)(4) of the CAA and 40 CFR Part 49.11(a) to propose 



an appropriate timeframe for alternative measures to BART under 



the RHR for NGS. We provided a thorough discussion of the legal 



rationale for setting the compliance schedule for alternative 



measures in our Proposed Rule.23 



Our Proposed Rule included a framework for evaluating 



alternatives to BART.24 As part of the framework, EPA proposed a 



NOX emission credit for the previous early and voluntary 



installation of low-NOX burners with separated over-fire air 



(LNB/SOFA) over the 2009-2011 timeframe (LNB/SOFA credit). We 



proposed that the LNB/SOFA credit supported setting a compliance 



timeframe based on the flexibility under section 301(d)(4) of 



the CAA and 40 CFR 49.11(a).25 EPA proposed to find that an 



 



22 Id. at 8284. 
23 Id. at 8289. 
24 Id. at 8290-92. 
25 78 FR 62509 at 62511 (October 22, 2013). 
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alternative is “better than BART” if the total emissions over 



2009-2044 from the alternative measure, minus the LNB/SOFA 



credit, are less than the total emissions under our proposed 



BART determination for the same period (i.e., the BART 



Benchmark). Consistent with this framework, EPA proposed an 



alternative to BART, requiring compliance with an emission limit 



of 0.055 lb/MMBtu on one unit per year in 2021, 2022, and 2023 



(Alternative 1). We calculated that total emissions under 



Alternative 1 over 2009-2044, minus the LNB/SOFA credit, would 



be less than emissions based on the BART Benchmark. Thus, we 



proposed to find that Alternative 1 was “better than BART”. EPA 



recognized that there may be interest in additional flexibility 



beyond the 2021-2023 timeframe. EPA evaluated two additional 



compliance schedules but did not propose to approve them as 



“better than BART” alternatives because total emissions over 



2009-2044 under these compliance schedules exceeded the BART 



Benchmark. However, we noted that potential technologies or 



other options for achieving additional emission reductions could 



bridge the NOX emission reduction deficit for alternatives to 



BART with compliance schedules that do not, by themselves, meet 



the BART Benchmark.26 We invited stakeholders to submit 



 



26 78 FR 8274 at 8291 (February 5, 2013). 
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additional BART alternatives, consistent with our proposed 



framework, for EPA’s consideration. 



On July 26, 2013, a stakeholder group, known as the 



Technical Work Group on NGS (TWG), submitted an agreement that 



had been established among the seven diverse entities in the 



TWG. We refer to the July 26, 2013, document as the “TWG 



Agreement.” The TWG is composed of representatives from Central 



Arizona Water Conservation District (CAWCD), the Environmental 



Defense Fund (EDF), the Gila River Indian Community (Gila River 



or the Community), the Navajo Nation (Navajo), Salt River 



Project (SRP) on behalf of itself and the other non-federal 



owners, DOI, and Western Resource Advocates (WRA). Although EPA 



attended the opening session of a “kick-off” meeting for the TWG 



on March 21, 2013, at which we described our Proposed Rule, EPA 



did not otherwise participate in the TWG and was not involved in 



any of the discussions leading to submittal of the TWG 



Agreement. 



Appendix B to the TWG Agreement contained TWG’s 



recommendation for an alternative to BART. In general, the 



alternative plan in the TWG Agreement included closure of one 



unit at NGS, or curtailment of net generating capacity by an 



equivalent amount, in 2019 and compliance with a NOX emission 



limit of 0.07 lb/MMBtu on two units at NGS beginning in 2030. 



The TWG Agreement also included a provision requiring the 
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owner/operator of NGS to cease conventional coal-fired 



generation at NGS by the end of 2044. 



EPA independently evaluated Appendix B to the TWG Agreement 



to determine whether it complied with the framework we put forth 



in our Proposed Rule, as well as the statutory and regulatory 



requirements in the CAA and the RHR. On October 22, 2013, EPA 



published a Supplemental Proposal describing the TWG Agreement 



and requesting comment.27 Our Supplemental Proposal contained a 



detailed evaluation of Appendix B to the TWG Agreement along 



with a discussion of our legal rationale for proposing to 



approve requirements consistent with the TWG Agreement as 



meeting the requirements for an alternative to BART. Throughout 



this notice, we refer to the regulations we proposed in our 



Supplemental Proposal that are consistent with Appendix B of the 



TWG Agreement as the “TWG Alternative.” Thus, in this notice, 



the term TWG Alternative refers to EPA’s independent regulatory 



requirements for NGS consistent with the TWG Agreement, rather 



than to Appendix B of the TWG Agreement. 



In our Supplemental Proposal, we proposed to revise the 



numerical value of the BART Benchmark from our Proposed Rule. We 



also proposed a 2009-2044 NOX Cap based on the revised numerical 



value of the BART Benchmark. In our Proposed Rule, we calculated 



 



27 See 78 FR 62509 (October 22, 2013). 
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the BART Benchmark to be 358,974 tons of NOX. As discussed in our 



Supplemental Proposal, we proposed three changes to the BART 



Benchmark: (1) correction of a transcription error; (2) 



correction of the date that EPA anticipated would be 5 years 



following the effective date of the final rule (i.e., July 1, 



2019 instead of January 1, 2018); and (3) application of the 



LNB/SOFA credit to the BART Benchmark, rather than alternatives 



to BART, to represent emissions under BART if LNB/SOFA had been 



installed concurrently with selective catalytic reduction (SCR) 



to reduce NOX emissions.28 Based on these changes, EPA proposed a 



2009-2044 NOX Cap of 494,899 tons. Although EPA revised our 



accounting method for the LNB/SOFA credit in our Supplemental 



Proposal, EPA provided a demonstration that the method EPA used 



in our Proposed Rule to compare our proposed BART determination 



against BART alternatives was equivalent to the method in the 



Supplemental Proposal.29 The application of the LNB/SOFA credit 



to the BART Benchmark in the Supplemental Proposal represented 



what total emissions over 2009-2044 would have been under our 



proposed BART determination if the operator of NGS had elected 



to install LNB/SOFA concurrently with SCR, i.e., within 5 years 



of a final rule, rather than in 2009-2011. Calculation of the 



BART Benchmark and 2009-2044 NOX Cap in this manner is easier to 



 



28 Id. Tables 1 and 3 at 62515-6. 
29 Id. Table 2 and footnote 32 at 62515. 
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apply and enforce in the context of a cap in NOX emissions 



because the LNB/SOFA credit is built into the BART Benchmark 



rather than subtracted each year from actual cumulative 



emissions.30 



In addition to the enforceable 2009-2044 NOX Cap, our 



Supplemental Proposal defines the operating scenarios that would 



be required depending on the final outcome of NGS ownership 



after the expiration of the current lease term at the end of 



2019. In the TWG Agreement, the owners of NGS committed to 



maintain emissions from NGS below the 2009-2044 NOX Cap 



regardless of post-2019 ownership of NGS and the applicable 



operating scenario. As a result, the operating scenarios in the 



TWG Alternative include specific actions for achieving emission 



reductions in 2019 and in 2030. The TWG Alternative also 



provides for an operating scenario that is less well-defined in 



terms of specific actions but establishes a second NOX emissions 



 



30 In contrast, in our Proposed Rule, we calculated the BART Benchmark and 
emissions under BART alternatives using the actual early installation dates 
for LNB/SOFA and then applied the LNB/SOFA credit to BART alternatives for 
comparison against the BART Benchmark. Although this method would have 
resulted in a lower numerical value for the 2009-2044 NOX Cap, the LNB/SOFA 
credit (representing the early emission reductions achieved over 2009-2018) 
would have instead been subtracted from the calculations of cumulative 
emissions under the BART alternative. Although this is functionally 
equivalent to the method used in the Supplemental Proposal, this method would 
make annual comparisons of actual cumulative emissions under the BART 
alternative against the BART Benchmark more complicated because it would have 
required adjustments every year to total emissions to subtract out the 
LNB/SOFA credit. By accounting for the LNB/SOFA credit in the BART Benchmark, 
the actual annual emissions from NGS can be directly compared to the BART 
Benchmark without any further adjustments. 
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cap over the period of 2009-2029 (2009-2029 NOX Cap) that is 



equivalent to emission reductions that would be achieved by a 



more well-defined operating scenario. The 2009-2029 NOX Cap would 



apply in addition to the 2009-2044 NOX Cap. The Supplemental 



Proposal included requirements for annual emission reporting to 



EPA that would also be made publicly available as part of the 



compliance demonstration for the TWG Alternative. 



D. Summary of Legal Rationale for Compliance Flexibility 



In our February 5, 2013, proposal for NGS, EPA proposed an 



alternative to BART that we referred to as Alternative 1. EPA 



proposed to find that consideration of a compliance schedule 



beyond 2018 for Alternative 1 at NGS was appropriate for a 



number of reasons, including the importance of NGS to numerous 



Indian tribes located in Arizona and the federal government’s 



reliance on NGS to meet the requirements of water settlements 



with several tribes. Providing this timeframe for compliance 



would not, in itself, avoid or mitigate increases in water rates 



for tribes located in Arizona; however, it would provide time 



for the collaborating federal agencies to explore options to 



avoid or minimize potential impacts to tribes, including seeking 



funding to cover expenses for the federal portion of pollution 



control at NGS. 



In developing this framework, EPA proposed to exercise its 



authority and discretion under section 301(d)(4) of the CAA, 42 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 21 of 218 



 



U.S.C. 7601(d)(4) and the TAR, 40 CFR 49.11(a), and proposed an 



appropriate timeframe for an alternative measure under the RHR 



for NGS. EPA considered this timeframe to be consistent with the 



general programmatic requirements. Under the RHR, States and 



regulated sources had almost 20 years from the issuance of the 



rule in 1999 to design and implement alternative measures to 



BART. For numerous reasons, including the myriad stakeholder 



interests and complex governmental interests unique to NGS, we 



are only now addressing the BART requirements for NGS. 



Our proposal to require emission reductions beyond 2018 was 



supported by CAA section 301(d)(4) and the TAR codified at 40 



CFR 49.11(a). The TAR reflects EPA’s commitment to promulgate 



“such Federal implementation plan provisions as are necessary or 



appropriate to protect air quality” in Indian country where a 



tribe either does not submit a Tribal Implementation Plan (TIP) 



or does not receive approval of a submitted TIP (emphasis 



added). 



The use of the term “provisions as are necessary or 



appropriate” indicates EPA’s determination that it may only be 



necessary or appropriate to promulgate a FIP of limited scope. 



The United States Court of Appeals for the Tenth Circuit has 



previously endorsed the application of this approach in a 



challenge to the FIP for the Four Corners Power Plant, stating: 



“[40 CFR 49.11(a)] provides the EPA discretion to determine what 
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rulemaking is necessary or appropriate to protect air quality 



and requires the EPA to promulgate such rulemaking.”31 The court 



went on to observe: “Nothing in section 49.11(a) requires EPA . 



. . to submit a plan meeting the completeness criteria of [40 



CFR part 51] Appendix V.”32 While the decision in  the Tenth 



Circuit focused on 40 CFR part 51, Appendix V, EPA believes the 



same considerations apply to the promulgation of a FIP intended 



to address the objectives set forth in 40 CFR 51.308(e)(2). In 



particular, EPA has discretion to determine if and when a FIP 



addressing the objectives set forth in 40 CFR 51.308(e)(2) 



should be promulgated, which necessarily includes discretion to 



determine the timing for complying with the requirements of any 



such FIP.  



III. Summary of Final FIP Provisions 



EPA is finalizing our finding that it is necessary or 



appropriate to promulgate a source-specific FIP requiring NGS to 



achieve NOX emission reductions required by the BART provisions 



of the CAA and RHR. EPA is determining that our proposed NOX 



emission limit of 0.055 lb/MMBtu, based on our analysis of the 



relevant factors, establishes the appropriate BART Benchmark for 



determining “better than BART.” Further, we are finalizing our 



assessment that the TWG Alternative, which establishes an 



 



31 See Ariz. Public Serv. Co. v. EPA, 562 F.3d 1116 (10th Cir. 2009). 
32 Id. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 23 of 218 



 



enforceable 2009-2044 cap on NOX emissions from NGS over the life 



of the facility is “better than BART.” Finally, we are 



finalizing the TWG Alternative as the FIP requirements for NGS. 



EPA is promulgating four possible operating scenarios under 



the TWG Alternative (see Table 1). The operator of NGS must 



implement one of the four enforceable operating scenarios in 



order to comply with the 2009-2044 NOX Cap. The applicable 



operating scenario will depend on the outcome of ownership 



changes related to LADWP, NV Energy, and Navajo Nation, as well 



as whether the operator of NGS can increase capacity (by no more 



than 189 MW) to accommodate ownership changes, without 



triggering New Source Review permitting requirements, as 



described in Table 1. Once the ownership outcomes are finalized, 



the operator of NGS must implement the applicable Alternative as 



shown in Table 1. For example, if LADWP and NV Energy both 



retire their ownership shares of NGS and the Navajo Nation does 



not elect to purchase an ownership share of NGS, TWG Alternative 



A1 applies and the operator of NGS must implement Alternative A1 



and may not elect to implement Alternatives A2, A3, or B. By 



December 1, 2019, the operator of NGS must notify EPA of the 



applicable Alternative (i.e., TWG Alternative A1, A2, A3, or B). 



In addition to the enforceable 2009-2044 NOX Cap, 



Alternatives A1, A2, and A3 each has enforceable emission 



reduction measures in 2019 and 2030 (see Table 1). Under 
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Alternative B, in addition to the enforceable 2009-2044 NOX Cap, 



the operator of NGS must also ensure that cumulative NOX 



emissions over 2009-2029 comply with the 2009-2029 NOX Cap. The 



2009-2029 NOX Cap is calculated based on emissions that would 



have been emitted over that period under Alternative A1. Under 



all Alternatives, if, based on required annual reports submitted 



by the operator of NGS to EPA, cumulative emissions of NOX from 



NGS exceed the 2009-2044 NOX Cap at any time prior to December 



31, 2044, the operator of NGS must permanently cease operation 



of NGS. In addition, under Alternative B, if cumulative 



emissions of NOX exceed the 2009-2029 NOX Cap prior to 2029, the 



operator of NGS must temporarily cease operation of all units at 



NGS.33 Under all Alternatives, the operator must permanently 



cease operation of all units at NGS by December 22, 2044. 



Under all TWG Alternatives, the operator of NGS must report 



to EPA annual emissions and heat input data and must make this 



information publicly available on its website. In addition, 



under TWG Alternative B, the operator must also submit to EPA 



annual Emission Reduction Plans projecting year-by-year 



emissions covering the 2020-2029 and 2030-2044 periods so that 



there is a plan for operation of NGS that ensures that 



 



33 The combination of the 2009-2044 and 2009-2029 NOX Caps under TWG 
Alternative B means that if NGS exceeds the 2009-2029 NOX Cap prior to 2029 it 
must cease operation, but the operator may re-start operation after 2030 as 
long as cumulative emissions have not yet exceeded the 2009-2044 NOX Cap. 
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cumulative emissions of NOX do not exceed the 2009-2029 NOX Cap 



and the 2009-2044 NOX Cap. Although year-by-year emissions 



projected in the annual Emission Reduction Plans are not 



enforceable (i.e., emissions in a given year are not required to 



match projections for that year in an Emission Reduction Plan), 



the requirement to submit Emission Reduction Plans is 



enforceable, and provides the operator with a framework for 



planning for future emissions reductions. The requirement also 



provides EPA and the public the opportunity to monitor and 



evaluate progress of emission reductions under TWG Alternative 



B. 
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Table 1: Summary of the Major Regulatory Provisions of the TWG Alternative 
Applicability  



(Step 1) 
 If LADWP and NV Energy both exit NGS without selling their ownership 



interests (i.e., retire shares), or both exit by selling to an existing NGS 
participant; or one retires shares and the other sells to an existing NGS 
participant; and 



 If LADWP or NV Energy 
sells to a 3rd party, or 
does not exit NGS; 



 (Step 2)  If Navajo Nation does 
not purchase ownership 
share by 12/31/19; 



 If Navajo Nation 
purchases up to 170 MW 
by 12/31/19; and 



 If Navajo Nation 
purchases up to 170 MW 
by 12/31/19; and 



 n/a 



 (Step 3)  n/a  If Participants 
increase capacity 
without triggering 
permit requirements; 



 If Participants cannot 
increase capacity 
without triggering 
permitting); 



 n/a 



Applicable 
Alternative 



Then TWG Alternative 
A1 applies 



Then TWG Alternative 
A2 applies 



Then TWG Alternative 
A3 applies 



Then TWG Alternative B 
applies 



Applicable 
Requirements 



 Comply with 2009-2044 NOX Cap of 494,899 tons 
 Permanently cease operation of all units if cumulative emissions before 2044 exceed 2009-2044 NOX Cap 



 Owner/operator permanently ceases conventional coal-fired generation by December 22, 2044 
Additional 
Emission Cap 



 n/a  Comply with 2009-2029 
NOX Cap of 416,865 tons 



Specific 
Requirements* 



 By 12/31/19 
permanently close 1 
unit 



 By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units 



 By 12/31/19 
permanently close 1 
unit 



 By 12/31/19 operator 
may increase capacity 
by no more than 189 MW 



 By 12/31/30 meet 0.07 
lb/MMBtu on 2 units 



 By 12/31/19 reduce net 
generating capacity by 
no less than 561 MW 



 By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units 



 Temporarily cease 
operation if cumulative 
emissions before 2029 
exceed 2009-2029 NOX Cap 



Reporting   By December 1, 2019, notify EPA of applicable Alternative (A1, A2, A3, or B) 
 Submit annual report summarizing heat input and annual and cumulative emissions of NOX 
 Make annual report publicly available on website 
 Submit application to revise Part 71 Operating Permit by December 31, 2020 



Additional 
Reporting 



 n/a  By 12/31/19 and 
annually thereafter 
submit Emission 
Reduction Plans to 
project year-by-year 
emissions to assure 
compliance with NOX Caps 



* All units must comply with the existing NOX emission limit of 0.24 lb/MMBtu established in a 2008 
permitting action. See discussion in Proposed Rule at 78 FR at 8284 (February 5, 2013). This limit applies 
to each unit unless otherwise stated.
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In our final rule, EPA has included several revisions to 



the proposed regulatory text (40 CFR 49.5513(j)) put forth in 



the Supplemental Proposal. The substantive revisions include: 



1. Revision to §49.5513(j)(3) to clarify that EPA is 



finalizing a “better than BART” Alternative; 



2. Additions to §49.5513(j)(3) to specify that the operator 



must temporarily cease operation of NGS if cumulative 



emissions of NOX exceed the 2009-2029 NOX Cap of 416, 



865 tons at any time prior to December 31, 2029 (under 



Alternative B), and must permanently cease operation of 



NGS if cumulative emissions of NOX exceed the 2009-2044 



NOX Cap of 494,899 tons at any time prior to December 



31, 2044 (under all Alternatives); 



3. Additions to §49.5513(j)(3)(i)(A)(2), (B)(3), and 



(C)(2), to specify that the NOX emission limit of 0.07 



lb/MMBtu is to be calculated based on a rolling average 



basis of 30 boiler operating days; 



4. Correction to §49.5513(j)(3)(ii)(D), to specify that 



Alternative B shall also apply if either of the 



Departing Participants (i.e., LADWP or NV Energy) 



remains as a participant in NGS; 



5. Addition of §49.5513(j)(3)(iii), consistent with the TWG 



Agreement, to require the owners of NGS to cease its 
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operation of conventional coal-fired generation at NGS 



no later than December 22, 2044;34 



6. Addition to §49.5513(j)(4)(ii), to change the annual 



reporting date to begin in 2015 instead of the specific 



date of January 31, 2015, and specify that the report 



must be submitted to EPA and also made publicly-



available within 30 days of the submittal deadline 



associated with the annual emission inventory required 



by the Part 71 Operating Permit for NGS; 



7. Addition to §49.5513(j)(4)(iii), to clarify that the 



Part 71 Operating Permit for NGS shall incorporate 



practically enforceable limits for NOX of 0.24 lb/MMBtu, 



on a 30‐day rolling average basis, for each Unit 



equipped with LNB/SOFA, and 0.07 lb/MMBtu, on a rolling 



average basis of 30 boiler operating days, for each Unit 



equipped with SCR, as federally enforceable permit 



conditions; and 



 



34 See page 14 of the TWG Agreement (section IV.F). This section of the TWG 
Agreement also states that “[a]t its election, consistent with the Lease 
Amendment, the Navajo Nation may continue plant operations at NGS after 
December 22, 2044 consistent with EPA approval.” EPA is not including this 
provision into the regulatory requirements at §49.5513(j)(3)(iii), however, 
EPA expects that NGS would be substantially modified if the Navajo Nation 
elects to continue operation of the facility after NGS ceases conventional 
coal-fired generation in 2044, and that NGS must then meet all applicable 
regulatory and permitting requirements in existence at that time. 
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8. Addition of §49.5513(j)(4)(iv)(C), to specify that the 



requirement to submit annual Emission Reduction Plans 



beginning no later than December 31, 2019, must be 



incorporated into the Part 71 Operating Permit for NGS 



as a federally enforceable permit condition. 



9. Revision to §49.5513(j)(7) to require the owner or 



operator of NGS to maintain records that document 



compliance with the NOX Cap (e.g., daily emissions and 



heat input data) for the life of the facility, rather 



than at least five years. 



10. Deletion of §49.5513(j)(7)(vi) that required record-



keeping of all major maintenance activities conducted on 



emission units, air pollution control equipment, and 



CEMS because record-keeping of maintenance activities 



are not needed to ensure compliance with the 2009-2029 



and 2009-2044 NOX Caps. 



11. Revision to §49.5513(j)(11) to state that the 



affirmative defense provisions of paragraphs §49.5513 



(c)(2) and §49.5513(i) do not apply to paragraph 



§49.5513(j).35 



 



35 We note that in our Supplemental Proposal, we reported the affirmative 
defense provisions as paragraphs (c)(1) and (g)(3) in error. The correct 
citations are to paragraph (c)(2) and paragraph (i) of 40 CFR 49.5513. 
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Revision (1) above is necessary to clarify that EPA is 



finalizing a “better than BART” alternative in lieu of BART. 



The BART Benchmark used to assess the “better than BART” 



alternative is based on our proposed BART determination for NGS, 



and the “better than BART” alternative is consistent with our 



Supplemental Proposal of the TWG Alternative. Revision (3) above 



is necessary because EPA inadvertently did not specify the 



averaging period associated with the emission limits for NOX in 



our Supplemental Proposal. Revisions (2) and (4) through (10) 



above are in response to comments submitted to EPA on our 



Supplemental Proposal. Revision (11) above amends a proposed 



provision in our Supplemental Proposal that limited the 



applicability of the existing affirmative defense provisions for 



startups, shutdowns, and malfunctions (from the previous FIP for 



NGS codified at 40 CFR 49.5513(c)(2) and 40 CFR 49.5513(i)) to 



malfunctions.36 In this Final Action, we are revising (j)(11) to 



make clear that the existing affirmative defense provisions do 



not apply to the emission limits established in the TWG 



Alternative. 



Following the close of the public comment period, the United 



States Court of Appeals for the D.C. Circuit issued a decision 



 



36 See final action for the previous FIP for NGS at 75 FR 10179 (March 5, 
2010). 
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concerning various aspects of the NESHAP for Portland cement 



plants issued by EPA in 2013, including the affirmative defense 



provision of that rule.37 The court found that EPA lacked 



authority to establish an affirmative defense for private civil 



suits and held that under the CAA, the authority to determine 



civil penalty amounts lies exclusively with the courts, not EPA. 



The court did not address whether such an affirmative defense 



provision could be properly included in a SIP. However, the 



court’s holding makes it clear that the CAA does not authorize 



promulgation of such a provision by EPA. In particular, the 



court’s decision turned on an analysis of CAA sections 113 



(Federal enforcement) and 304 (Citizen suits). These provisions 



apply with equal force to a civil action brought to enforce the 



provisions of a FIP. The logic of the court’s decision thus 



applies to the promulgation of a FIP and precludes EPA from 



including an affirmative defense provision in a FIP. Therefore, 



we are not including an affirmative defense provision in the 



final FIP. 



We note that, if a source is unable to comply with emission 



standards as a result of a malfunction, EPA may use case-by-case 



enforcement discretion, as appropriate. Further, as the D.C. 



 



37 NRDC v. EPA, 2014 U.S. App. LEXIS 7281 (D.C. Cir.), in the docket for this 
rulemaking. 
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Circuit recognized, in an EPA or citizen enforcement action the 



court has the discretion to consider any defense raised and 



determine whether penalties are appropriate.38 



IV. Summary of Major Issues Raised by Commenters 



The public comment period for our Proposed Rule opened on 



February 5, 2013. On two occasions, we extended the comment 



period on our Proposed Rule at the request of stakeholders, with 



a final closing date of January 6, 2014. Although we posted the 



pre-publication version of our Supplemental Proposal to the 



docket and to our website on September 25, 2013, the public 



comment period for the Supplemental Proposal officially began 



when it was published in the Federal Register on October 22, 



2013.39 We accepted public comments on our Supplemental Proposal, 



concurrently with our Proposed Rule, until January 6, 2014. Our 



Supplemental Proposal also included notice of five public 



hearings, one on the Navajo Nation, one on the Hopi reservation 



and three in the State of Arizona. The public hearings occurred 



during the week of November 12, 2013. In all, 194 oral 



testimonies were presented at the public hearings. 



 



38 Id. at 24 (arguments that violations were caused by unavoidable technology 
failure can be made to the courts in future civil cases when the issue 
arises). 
39 See document number 0182 (Pre-publication version of Supplemental Proposal 
for NGS Signed on September 25, 2013), posted to docket on September 25, 2013 
and publication of Supplemental Proposal in Federal Register at 78 FR 62509 
(October 22, 2013). 
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We received over 77,000 written comments. Of these, over 



76,800 comments came from private individuals who submitted 



substantially similar comments by email or postcard. We received 



an additional 300 unique written comments (not including 



duplicates, requests for extension of the public comment period, 



or requests for additional hearings) from a variety of 



individuals and entities, including tribal governments, 



environmental or public interest advocacy groups, water interest 



groups, groups representing industry or commerce, the operator 



and participants in NGS and the Kayenta Mine, elected officials, 



and state and local governments. 



In this notice, EPA is providing an abbreviated summary of 



the major comments and EPA’s responses to those comments, 



grouped together by subject matter. The complete response to 



comments document (RTC) includes the full summary of all 



substantive comments and EPA’s full responses to those comments. 



The RTC is included in the docket for this rulemaking.40 We are 



not responding to comments unrelated to our Proposed Rule or 



Supplemental Proposal for NGS in this notice or in the RTC. 



A. General Comments from Public Hearings 



 



40 See document titled “EPA Responses to Comments on Final Rule for NGS” in 
the docket for this rule. 
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Comment: Contribution of NGS to the local and state economy and 



support for TWG Alternative 



 Many commenters at the public hearings preferred the TWG 



Alternative because they believe that EPA’s proposed BART 



determination would force NGS and the Kayenta Mine to close, 



causing economic harm to an area where the majority of residents 



are low-income and where opportunities for employment are 



limited. Many commenters stressed that NGS employs over 500 



people and the Kayenta Mine has over 400 employees, and the loss 



of these jobs would only exacerbate the unemployment rate in the 



area, which currently ranges from 47 percent to 60 percent. 



 A number of commenters noted that NGS supplies more than 



90 percent of the energy used by Central Arizona Water 



Conservation District (CAWCD), which operates the Central 



Arizona Project (CAP), which transfers water from the Colorado 



River throughout Arizona. A few commenters urged EPA to uphold 



its federal trust obligations and ensure that tribal communities 



continue to have access to affordable water, and advised EPA to 



make a decision consistent with the legal rights that the Gila 



River Indian Community and other stakeholders negotiated and 



that Congress granted under the Arizona Water Settlements Act of 



2004. 



 A few commenters support the TWG Alternative because they 



believe it is a fair compromise created by a diverse group of 
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stakeholders that provides a path for future operation at NGS by 



allowing for potential ownership changes and by providing an 



extension to install SCR technology, while still ensuring that 



the total emission reductions of NOX will be greater than those 



achieved under EPA’s proposed BART determination. 



Response: 



 EPA recognizes the contribution of NGS and the Kayenta Mine 



to the economy of the Navajo Nation, the Hopi Tribe, the city of 



Page, and the state of Arizona. In our Proposed Rule, EPA 



discussed the history of NGS and the relationship between NGS, 



the Central Arizona Project, and numerous tribes located in 



Arizona.41 EPA notes that NGS is a facility that is subject to 



the BART requirement of the RHR, and emissions from NGS affect 



visibility at 11 national parks and wilderness areas in the 



Southwest. The analyses in our Proposed Rule and Supplemental 



Proposal determined that additional controls at NGS are cost-



effective, will significantly reduce the contribution of NGS to 



visibility impairment at numerous Class I areas, and should not 



cause NGS to retire. However, for a number of reasons, including 



the importance of NGS to numerous Indian tribes located in 



Arizona and the federal government’s reliance on NGS to meet the 



requirements of water settlements with several tribes, EPA also 



 



41 See 78 FR 8274, at 8275 (February 5, 2013). 
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outlined a framework for considering “better than BART” 



alternatives that ensures emission reductions while providing 



additional flexibility to the operator of NGS.42 



 EPA agrees with comments that the TWG Agreement represents 



a compromise between diverse stakeholders, although we recognize 



that the members of the TWG did not invite all affected 



stakeholders to participate in their discussions. The TWG 



Alternative provides certainty for future operation of NGS, 



flexibility in the compliance timeframe, and more emission 



reductions of NOX than would have been achieved under EPA’s 



proposed BART determination. Based on our analysis in our 



Supplemental Proposal and consideration of all comments 



received, EPA is taking action to finalize requirements 



consistent with the TWG Agreement we put forth in our 



Supplemental Proposal, i.e., the TWG Alternative. 



Comment: Impact of air pollutants from NGS on public health and 



welfare and support for proposed BART determination 



 Several commenters favor EPA’s proposed BART determination 



for NGS because they believe that emissions from NGS cause 



health problems in the area, including respiratory illness and 



heart disease. One commenter cited a Clean Air Task Force study 



which states that NGS is responsible for approximately 



 



42 Id. and 78 FR 62509 (October 22, 2013). 
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$127 million in health costs every year. Many of these 



commenters urged EPA to conduct health studies to determine the 



actual impact to health in these communities. 



 Some commenters favor stringent controls because they 



believe that emissions from NGS adversely affect native plant 



species and harm traditional dry land farming. Others assert 



that emissions from NGS can be linked to high levels of mercury 



found in fish species located in nearby lakes. Many commenters 



expressed concerns over the well-being of the Navajo Aquifer. A 



number of commenters favor stringent controls because they 



believe that emissions produced from NGS contribute to climate 



change. 



 In contrast, a few commenters questioned the extent to 



which emissions from NGS impact public health and the 



environment, asserting that the haze is a result of emissions 



from natural sources (e.g., volcanoes, wind/dust storms, and 



forest fires) and pollution produced from nearby cities (i.e., 



Phoenix, Los Angeles, and Las Vegas). Another commenter asserted 



that EPA’s website states that vehicles are the largest 



producers of NOX emissions in the country and concludes that EPA 



is ignoring mobile sources and unfairly targeting stationary 



sources. 



 Some commenters preferred EPA’s proposed BART determination 



over the TWG Alternative because they believe that the 
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alternative is based on a false premise. They asserted that the 



closure of a single unit is not equivalent to cleaning up all 



three units because the reduction in capacity will ultimately 



require new electricity generation elsewhere because the demand 



for power does not change. 



Response: 



Protection of human health and the environment is EPA’s 



mission and forms the basis for many Agency actions, including 



establishing the National Ambient Air Quality Standards (NAAQS), 



and promulgation of regulations such as the New Source 



Performance Standards (NSPS) and the National Emission Standards 



for Hazardous Air Pollutants (NESHAP). In addition to Clean Air 



Act requirements to protect human health, in the 1977 Clean Air 



Act Amendments, Congress declared as a national goal the 



prevention of any future, and the remedying of any existing, 



impairment of visibility in mandatory class I Federal areas 



which impairment results from manmade air pollution (See CAA 



§169A). 



EPA agrees that visibility-impairing pollutants are among 



the same pollutants that affect human and ecosystem health; 



however, health studies are beyond the scope of this BART 



analysis. Similarly, hazardous air pollutants (HAPs), such as 
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mercury, are not visibility-impairing pollutants and therefore 



are beyond the scope of this BART analysis.43 



EPA agrees that climate change is an important issue.44 



However, the RHR addresses pollutants that impair visibility and 



is not intended to address pollutants that contribute to climate 



change. EPA has developed various programs and activities to 



address emissions of greenhouse gases.45 On June 2, 2014, EPA 



signed a proposal to cut greenhouse gas emissions from coal-



fired power plants by up to 30 percent by 2030.46 Although 



regulation of greenhouse gases is conducted under separate 



statutory requirements from regional haze, EPA is mindful that 



this BART determination for NGS is not the only regulatory 



program that affects this facility and the region. 



EPA agrees with comments that mining and combustion of coal 



affect the environment. EPA notes that Reclamation has started 



its process to develop an Environmental Impact Statement (EIS) 



required under the National Environmental Protection Act (NEPA) 



for activities resulting from the continued operation of NGS and 



the Kayenta Mine.47 The on-going NEPA process provides numerous 



 



43 Emissions of HAPs from various source categories are addressed generally 
through the NESHAP. EPA addressed mercury emissions from power plants 
specifically in the final Mercury and Air Toxics Standard (MATS). 77 FR 9304 
(February 16, 2012). 
44 http://www.epa.gov/climatechange/basics/. 
45 http://www.epa.gov/climatechange/EPAactivities.html. 
46 See http://www2.epa.gov/carbon-pollution-standards. 
47 For more information, please see www.ngskmc-eis.net. 
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opportunities and the appropriate forum to raise concerns 



related to the impacts of mining and use of water from the 



Navajo Aquifer. We further note that representatives of DOI 



attended all the public hearings on NGS held by EPA and are 



aware of the issues raised by commenters during the BART process 



regarding mining and the Navajo Aquifer. 



EPA disagrees with the assertion that EPA is unfairly 



targeting stationary sources of emissions and ignoring the 



significant contribution of motor vehicle emissions. Consistent 



with title II of the CAA, the EPA Office of Transportation and 



Air Quality protects public health and air quality by, among 



other things, regulating air pollution from motor vehicles, 



engines, and the fuels to operate them.48 New cars and sport 



utility vehicles sold today have emission levels of 



hydrocarbons, NOX, and carbon monoxide that are 98 – 99 percent 



lower than new vehicles sold in the 1960s on a per mile basis.49 



Similarly, standards established for heavy-duty highway and non-



road sources require emission rate reductions on the order of 90 



percent or more for particulate matter and NOX. In 2014, EPA 



finalized new vehicle emission standards and reduced the fuel 



sulfur content of gasoline to achieve additional reductions in 



 



48 http://www.epa.gov/otaq/. 
49 See, e.g., 76 FR 74854, at 74900 (December 1, 2011). 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 41 of 218 



 



tailpipe and evaporative emissions from passenger cars, light-



duty vehicles, medium-duty passenger cars, and some heavy-duty 



vehicles starting in 2017.50 



EPA agrees that forest fires and volcanic eruptions, when 



they occur, can impact visibility to a greater extent than 



anthropogenic sources of emissions. However, Congress directed 



EPA to develop rules to address on-going emissions from 



stationary sources subject to BART to remedy the existing 



impairment of visibility in Class I areas and restore visibility 



to natural conditions. 



EPA disagrees with assertions that the TWG Alternative is 



based on a false premise because the closure or curtailment of 



one unit would just result in electricity being produced 



elsewhere. Closure of one unit at NGS or the curtailment of an 



equivalent amount of electricity generation is possible based on 



LADWP and NV Energy’s intended divestiture from NGS. Consistent 



with state law in California and Nevada, additional electricity 



needed to replace lost generation from NGS, associated with 



LADWP and NV Energy’s divestiture, would come from energy 



 



50 See Fact Sheet for Tier 3 Standards available at 
http://www.epa.gov/otaq/documents/tier3/420f14010.pdf 
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sources that emit less air pollution than a conventional coal-



fired power plant operating with SCR on all units.51 



Comments regarding specific aspects of the TWG Alternative 



are discussed in Section 9.0 of the RTC. 



Comment: Environmental and Social Justice 



 Several commenters consider the presence of NGS and several 



other power plants in and around the Navajo Nation to represent 



an environmental and economic justice issue. One commenter noted 



that a Navajo water hauler in Kaibeto, a Navajo community near 



Page, pays 10 to 20 times more for water, or $13,000 per acre 



foot, than municipal CAP water users in Glendale or a farmer in 



Tempe, who pay $551 and $41 per acre feet, respectively. 



 Several commenters opined that the leaders of the Navajo 



Nation and EPA have not protected the interests of the local 



population. A few expressed concerns over how the alternatives 



were written, noting that many tribal residents do not 



understand the technical language used in the documents and 



therefore cannot adequately comment on the validity of the 



alternatives proposed. Some commenters argued that pollution can 



be controlled using existing technology and EPA should apply the 



same standard to NGS as other coal-burning power plants (e.g., 



 



51 See RTC and references therein. 
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Four Corners Power Plant). A few commenters argued that 



extending the compliance timeframe for NGS demonstrates that the 



federal government considers itself exempt from federal law. 



Several argued that tribal communities do not have the funds to 



develop proposals and/or conduct environmental assessments and 



urged that EPA uphold federal trust responsibilities and create 



an equal playing field. 



Response: 



 EPA defines Environmental Justice as “the fair treatment 



and meaningful involvement of all people regardless of race, 



color, national origin, or income with respect to the 



development, implementation, and enforcement of environmental 



laws, regulations, and policies. EPA has this goal for all 



communities and persons across the country. It will be achieved 



when everyone enjoys the same degree of protection from 



environmental and health hazards and equal access to the 



decision-making process to have a healthy environment in which 



to live, learn, and work.”52 



 EPA takes fair treatment and meaningful involvement 



seriously and provided numerous opportunities for tribal 



governments, environmental and tribal non-governmental 



organizations, and other interested stakeholders to provide 



 



52 http://www.epa.gov/environmentaljustice/. 
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input in the development of our Proposed Rule, Supplemental 



Proposal, and Final Rule for NGS. EPA began our public 



involvement process for a BART determination for NGS in 2009, 



when we published an Advanced Notice of Proposed Rulemaking 



(ANPR). Although we initially provided a 30-day public comment 



period, at the request of tribal governments and other 



interested stakeholders, we extended the comment period for 



tribes another 30 days to October 28, 2009 and, to allow 



additional time for government-to-government consultation on 



NGS, agreed to accept comments from tribes until March 1, 2010. 



EPA received over 6,000 comments on the ANPR.53 During 2009 



through 2012, EPA met with various stakeholders, including 



tribal governments and tribal environmental groups, to discuss 



NGS and hear concerns related to a BART determination for this 



facility.54 We initially provided a 90-day comment period for the 



Proposed Rule on February 5, 2013, and at the request of various 



stakeholders, we provided several extensions of the public 



comment period, which closed on January 6, 2014. During the 11-



month comment period, EPA continued to meet with stakeholders, 



 



53 See page 25 of the TSD to the February 5, 2013 Proposed Rule. 
54 See, for example document number 0232 in the ANPR docket at EPA-R09-OAR-
2009-0598, and document numbers 0008 and 0009 in the docket for this rule. 
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at their request, to discuss our proposed BART determination for 



NGS and our framework for “better than BART” alternatives.55 



On July 26, 2013, the TWG submitted Appendix B to the TWG 



Agreement to EPA for consideration. EPA posted the TWG Agreement 



to our docket on the same day to provide the public an 



opportunity to review it.56 On September 25, 2013, EPA posted our 



Supplemental Proposal, along with supporting documents, to the 



docket to allow for pre-publication review by interested 



parties.57 The Supplemental Proposal was published in the Federal 



Register on October 22, 2013. The comment period for the 



Supplemental Proposal closed on the same day as the BART 



proposal, on January 6, 2014. The Supplemental Proposal also 



included notice of five open house and public hearing events EPA 



scheduled throughout Arizona in November 2013. The open houses 



allowed members of the public an opportunity to talk with 



representatives from EPA and ask questions. EPA held events at 



the LeChee Chapter House, located on the Navajo Nation, as well 



as in Page, Arizona, and provided oral interpretation services 



between English and Diné (the Navajo language). EPA also held an 



event at the Hopi Day School, located in Kykotsmovi, the seat of 



 



55 See, for example, document number 0150, 0152, 0166, 0173, 0302, and 0303 in 
the docket for this rule. 
56 See document number 0122 in docket for this rule. 
57 See document numbers 0182, 0183, and 0184 in the docket for this rule. 
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the Hopi tribal government.58 Finally, we also held events in 



Phoenix and in Tucson, Arizona, to allow stakeholders in central 



and southern Arizona, representing CAP water interests and 



several tribes receiving CAP water, the opportunity to provide 



comment and talk with representatives from EPA. Although EPA 



understands that the TSD and Federal Register notices include 



technical information that may be difficult to understand, EPA 



provided Fact Sheets and handouts, written in plain language, at 



the open house and public hearing events.59 EPA representatives 



were also present at the events to discuss and explain our 



Proposals. EPA recognizes that many tribal communities do not 



have the funds to develop alternative proposals or hire experts 



on their behalf; however, this does not diminish such 



communities’ ability to participate in the rulemaking process in 



a meaningful way as EPA takes seriously its responsibility to 



explain its proposal to all interested parties and assesses all 



comments, regardless of the form of the comment or whether or 



not the commenter has a technical background. 



As stated in our Proposed Rule and Supplemental Proposal, 



EPA has determined that these proposed rules, if finalized, will 



 



58 EPA engaged with the government of the Hopi Tribe to search for an oral 
interpreter between English and the Hopi language, but the Hopi Tribe was 
unable to locate anyone to provide those services. 
59 See document 0219 in the docket for this rule. 
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not have disproportionately high and adverse human health or 



environmental effects on minority or low-income populations 



because they increase the level of environmental protection for 



all affected populations (i.e., require emission reductions from 



NGS).60 EPA recognizes that some commenters may view the 



timeframe for compliance under EPA’s framework for BART 



Alternatives as an environmental justice issue. We note that the 



LNB/SOFA credit, an important component of the extended 



timeframe, was based on real, actual emission reductions 



beginning in 2009 that were voluntary and not required by any 



rule or regulation. We also note that the TWG Alternative, which 



calls for closure of one unit in 2019 (or equivalent 



curtailment) will result not only in greater reductions of NOX 



than would have been achieved under BART, but also reductions of 



several other pollutants, including SO2, PM, CO2, and mercury. 



Thus, although the TWG Alternative includes a compliance 



timeframe for achieving additional reductions in 2030, over 



2009-2044, the TWG Alternative will result in reductions of 



additional pollutants that affect visibility or human health, 



and will provide an enforceable mechanism to ensure that the 



 



60 See discussions under Executive Order 12898 in 78 FR at 8793 (February 5, 
2013) and 78 FR at 62520 (October 22, 2013). 
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owner/operator of NGS ceases conventional coal-fired electricity 



generation at NGS by the end of 2044. 



EPA recognizes that numerous commenters expressed 



frustration regarding social inequities related to costs and 



benefits of coal mining and combustion and water availability 



and cost. We recommend participating in the EIS process for NGS 



and Kayenta Mine to raise any concerns related to costs, 



benefits, and the environmental and social justice of coal 



mining and coal combustion at the Kayenta Mine and NGS. 



B. Comments on Factor 1 – Cost of Controls 



Comment: EPA underestimated SCR costs 



 Several commenters asserted that EPA underestimated the 



cost of compliance by improperly reworking cost estimates 



developed for SRP by Sargent and Lundy (S&L) in 2010 and 



disregarding real costs that would be incurred. One commenter 



quoted the BART Guidelines and the final RHR to assert that 



although the use of the Control Cost Manual is encouraged, it is 



not mandated, and that EPA has discretion to use additional 



sources of cost information. The commenter believes, therefore, 



that the SRP estimates for the excluded cost items are 



appropriate to use because they are more precise than the 



generic statements that EPA relied upon in the Control Cost 



Manual. 



Response: 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 49 of 218 



 



 EPA disagrees with the comment that we improperly reworked 



and underestimated the SCR cost estimates. We note, however, 



that even if we had relied only on the cost estimate provided by 



SRP, EPA still would have concluded that SCR is cost-effective 



at NGS. 



EPA used a hybrid approach for our cost analysis that 



relied primarily on the cost estimates provided by SRP, but also 



followed the BART Guidelines to determine whether S&L included 



cost estimates for services or equipment associated with SCR 



that were not allowed under the EPA Control Cost Manual. The 



BART guidelines state “[i]n order to maintain and improve 



consistency, cost estimates should be based on the OAQPS Control 



Cost Manual, where possible”.61 The capital cost estimate EPA 



presented in the proposed rulemaking for SCR plus LNB/SOFA ($541 



million total for Units 1-3) is only 8 percent lower than the 



SRP cost estimate ($589 million). SRP’s cost estimate would not 



have changed our conclusion that SCR is cost-effective at NGS. 



As discussed in the TSD to the proposed rulemaking, EPA 



made four adjustments to SRP’s cost estimates for SCR, namely, 



to exclude “Owners Construction Management, O&M Support and 



Contract Service,” “Owners Legal Support and Insurance,” and 



 



61 The OAQPS Control Cost Manual is now referred to as the EPA Control Cost 
Manual. 
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“Allowance for Funds Used During Construction,” and to use an 



interest rate of 7 percent.62 Our detailed, line-by-line analysis 



was included in the docket for this proposed rulemaking and 



provided an explanation for why we retained, modified, or 



rejected each line item.63 Please see the RTC for additional 



discussion of these four adjustments to the S&L cost analysis. 



In our proposed rule, we presented total capital and total 



annual cost estimates from EPA and SRP, as well as average and 



incremental cost-effectiveness values based on EPA and SRP 



assumptions for total annual cost and total annual NOX 



reductions. Based on SRP’s analysis, average cost-effectiveness 



of SCR+LNB/SOFA at NGS was less than $3,000 per ton and 



incremental cost-effectiveness of SCR+LNB/SOFA (compared to 



SNCR+LNB/SOFA) was approximately $5,300 per ton.64 EPA stated 



that the cost-effectiveness values calculated by both EPA and 



SRP for SCR+LNB/SOFA are lower than or within the range of other 



BART evaluations where EPA or a state has determined that SCR is 



BART (ranging from approximately $2,000 to $6,000 per ton). 



EPA has accordingly determined that SCR is cost-effective at 



NGS.65 Therefore, even if EPA accepted the S&L cost estimates 



 



62 See Table 12 of the TSD to the February 5, 2013 Proposed Rulemaking, 
available as document number 0014 in the docket for this rule. 
63 See MS Excel document titled “EPA cost analysis for NGS” within document 
number 0004 in the docket for this rule. 
64 See Table 3 of our Proposed Rule, 78 FR at 8281 (February 5, 2013). 
65 See our Proposed Rule at 78 FR at 8281 (February 5, 2013). 
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submitted by SRP, as commenters suggest, EPA would still have 



determined that SCR is cost-effective for NGS. 



Comment: EPA overestimated SCR costs 



 One commenter asserted that EPA overestimated the cost of 



installing SCR at NGS. Although the commenter supported EPA’s 



adjustments to the S&L cost estimates, the commenter asserted 



that further revisions are appropriate. The commenter stated 



that EPA overestimated the following costs: outage costs 



associated with installation and “preinstallation” work; 



catalyst costs; and auxiliary power. In addition, the commenter 



asserted that EPA overestimated annual costs by assuming 20 



years as the basis for amortizing costs and using an inflated 



interest rate of 7 percent. 



Although the commenter concurs with EPA’s conclusion that 



SCR plus LNB/SOFA is cost-effective at $2,240 per ton of NOX 



removed, the commenter re-calculated cost-effectiveness to be 



$1,412 per ton for Unit 1, $1,331 per ton for Unit 2, and $1,497 



per ton for Unit 3. 



Response: 



EPA disagrees with the commenter that any revisions to 



EPA’s estimate of SCR costs are necessary. Even if some of the 



costs projected by S&L and used by EPA may be overestimated 



(e.g., the commenter points primarily to capital recovery, 



catalyst replacement costs, and costs for lost power 
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generation), EPA disagrees that we must correct every issue of 



concern raised by the commenters in order to support our 



determination of the BART Benchmark. EPA made four specific 



corrections to the estimates provided by S&L and SRP to make the 



cost calculation methodology consistent with methodologies used 



for BART cost calculations nationally.66 As noted in other 



responses even if we consider the average and incremental cost 



effectiveness of SCR using SRP and S&L’s full cost projections, 



EPA would still determine that SCR at NGS is cost-effective. The 



cost-effectiveness values cited by the commenter, below $1,500 



per ton, certainly suggest that SCR could be even more cost-



effective than the values we relied upon in our proposal, but 



this would not change our overall determination that SCR is 



cost-effective for NGS. 



Comment: Updated SCR cost estimate from SRP 



 SRP contracted with S&L in 2013 to review and update the 



SCR cost estimates that were prepared in 2010. S&L escalated 



costs for inflation, and incorporated other minor adjustments to 



reflect a lower NOX design target. SRP’s revised capital cost 



estimates for SCR installation on all three units total $650 



 



66 See, e.g., Final Regional Haze Plan for Arizona (Phase 1) at 77 FR 72512 at 
72531 (December 5, 2012); Final Regional Haze Plan for North Dakota at 77 FR 
20894 at 20916-17 (April 16, 2012); Final Regional Haze Plan for New Mexico 
at 76 FR 52388 at 52399-400 (August 22, 2011); Final Regional Haze Plan for 
Wyoming at 79 FR 5032 at 5082 (January 30, 2014). 
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million (in 2013 dollars) compared to SRP’s 2010 cost estimate 



of $544 million. 



Response: 



 EPA reviewed the updated 2013 cost estimates developed by 



S&L and provided by SRP.67 In its 2013 cost report, S&L explains 



that it escalated labor and material costs, and updated cost 



estimates based on a revised design target of 0.03 lb/MMBtu (so 



that the SCR system is deployed as a 3+1 system rather than a 



2+2 catalyst layer system), and other design features, including 



a low-load temperature control system to operate SCR at lower 



loads. S&L escalated several costs at rates above 6.7 or 8 



percent (e.g., freight, scaffolding). S&L did not make any 



revisions to the components of variable annual costs, including 



maintenance labor, auxiliary power, steam, and catalyst 



replacement. To be consistent with the cost estimates in our 



Proposed Rule, EPA accepted most of the line item costs as 



adjusted by S&L and made the same four adjustments to the 2013 



cost estimates as we had applied to the 2010 cost estimates. 



These changes result in an 8 percent difference in total capital 



costs of SCR between EPA’s 2013 estimate and SRP’s 2013 estimate 



and a 21 percent difference in the total annual costs of SCR 



between the 2013 estimates from EPA and SRP (see Table 2). 



 



67 See RTC and references therein. 
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Table 2: Cost Estimates for SCR in 2010 and 2013 Dollars 



 
Total Capital 
Cost in 2010$ 



Total Capital 
Cost in 2013$ 



Total Annual 
Cost in 2010$ 



Total Annual 
Cost in 2013$ 



EPA Estimate $496 million $598 million $59 million $69 million 
SRP Estimate $544 million $650 million $75 million $88 million 



 



 In our proposed BART determination, EPA also presented the 



average and incremental cost-effectiveness of controls, based on 



the combination of combustion controls (LNB/SOFA) and post-



combustion controls (i.e., SNCR or SCR). Therefore, cost-



effectiveness values presented in our Proposed Rule were based 



on total annual cost of SCR in combination with annual cost of 



LNB/SOFA (SCR+LNB/SOFA), SNCR in combination with LNB/SOFA 



(SNCR+LNB/SOFA) or LNB/SOFA alone.68 Based on the updated 2013 



cost estimates for SCR, Table 3 shows the average and 



incremental cost-effectiveness of controls, in both 2010 and 



2013 dollars, based on EPA and SRP assumptions for total annual 



cost and annual NOX reductions achieved by SCR. See RTC for 



further detail on cost-effectiveness of SNCR+LNB/SOFA and 



LNB/SOFA. 



 



Table 3: Cost Effectiveness of Controls in 2010 and 2013 dollars 



 
2010 $ 2013 $ 



EPA SRP EPA SRP 
SCR+ 



LNB/SOFA 
Total Annual Cost* 



$67.5 
million 



$80.2 
million 



$74.4 
million 



$92.6 
million 



 



68 78 FR at 8281, February 5, 2013. 
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Annual NOx reduced 
(tpy) 



28,573 26,180 28,573  26,180 



NOx Limit (lb/MMBtu) 0.055 0.080 0.055 0.080 
Average Cost 



Effectiveness ($/ton) 
$2,369  $3,069  $2,605  $3,537 



Incremental Cost 
Effectiveness (vs. 
LNB/SOFA) ($/ton) 



$3,522  $4,889  $3,899  $5,695 



Incremental Cost 
Effectiveness (vs. 



SNCR+LNB/SOFA) 
($/ton) 



$3,239  $5,357  $3,798  $6,647 



* EPA’s cost effectiveness calculations represent SCR in combination with 
LNB/SOFA, rather than SCR alone. 



 



Based on the revised 2013 cost estimates for SCR+LNB/SOFA, 



the revised average cost-effectiveness of SCR+LNB/SOFA is 



roughly 10 percent higher (based on EPA’s estimates) than the 



average cost-effectiveness values reported in our Proposed Rule, 



and roughly 15 percent higher based on SRP’s estimates.69 The 



2013 values for average cost-effectiveness of SCR+LNB/SOFA based 



on EPA and SRP estimates are still comparable to the range of 



values determined cost-effective for SCR in other BART 



determinations. For these reasons, EPA continues to consider 



SCR+LNB/SOFA as cost-effective at NGS. 



Comment: Cost-Effectiveness of Presumptive BART 



 One commenter stated that in establishing presumptive 



limits in the BART Guidelines, EPA recognized that SCR is not 



 



69 For informational purposes, EPA included the incremental cost-effectiveness 
values of SCR+LNB/SOFA (estimated in 2010 and 2013) compared to LNB/SOFA and 
SNCR+LNB/SOFA, but we note that a comparison of the percent change in 
incremental cost-effectiveness between 2010 and 2013 is not informative 
because SRP did not provide updated cost estimates (in 2013 dollars) for the 
other control technologies. 
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cost-effective and that combustion controls such as LNB/SOFA 



represent the most cost-effective control options for most 



boiler types. The commenter pointed out that in establishing 



presumptive limits, EPA considered controls that cost less than 



$1,500 per ton to be cost-effective, and that the cost-



effectiveness for SCR at NGS, which ranges from $3,000 to $6,000 



per ton based on 2010 estimates, is well above this threshold. 



The commenter concluded that EPA should have rejected SCR and 



proposed LNB/SOFA as BART for NGS. 



Response: 



EPA disagrees with the assertion that the BART Guidelines 



established a threshold for cost-effectiveness against which all 



future BART determinations must compare. In developing the 



presumptive NOX limits for BART in 2005, EPA did not set the 



cost-effectiveness values estimated for combustion controls as 



the threshold for determining whether a given control technology 



was or was not cost-effective. If EPA had intended the cost-



effectiveness values estimated in 2005 to represent a threshold 



for BART, it is reasonable to assume that the BART Guidelines 



would have included those cost-effectiveness values as 



thresholds in Appendix Y, and would have required future cost 



estimates to be presented in 2005 dollars for appropriate 



comparison to the thresholds. The BART Guidelines do not set a 



numerical definition for “cost-effective”, and the analysis of 
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presumptive limits uses cost-effectiveness as a means to broadly 



compare control technologies, not as a threshold for rejecting 



controls for an individual unit or facility that exceed the 



average cost-effectiveness of combustion controls. In addition, 



as discussed in the RTC, a value of $1,500 per ton is not an 



appropriate or relevant value for determining cost-



effectiveness. 



Comment: Indirect costs should also be considered under Factor 1 



 The Gila River Indian Community asserted that EPA conducted 



the analysis of cost-effectiveness incorrectly by not including 



the indirect costs of the requirements and only considering the 



direct cost of the requirements. The commenter stated that EPA 



did not give sufficient consideration to the high costs to 



tribes associated with indirect impacts of its proposed BART 



determination. 



Response: 



 EPA disagrees with the assertion that our cost-



effectiveness analysis was incorrect because it did not include 



indirect costs in the assessment of the costs of compliance. The 



BART Guidelines, which States and EPA must follow in BART 



determinations for fossil-fuel fired power plants greater than 
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750 MW,70 focus on the direct costs of the pollution control 



equipment and other capital and annual costs associated with the 



control technology alternatives. The BART Guidelines do not 



require consideration of the cost of potential indirect effects 



of BART control options when assessing the costs of compliance. 



Therefore, EPA disagrees that our analysis for Factor 1 was 



incorrect or incomplete because it did not include indirect 



costs to tribes. EPA further notes that under Factor 2, the 



energy and non-air quality environmental impacts analysis, the 



BART Guidelines specifically require the energy impact analysis 



to consider direct energy impacts (e.g., parasitic load from 



certain control technologies) and to generally exclude indirect 



energy impacts of controls (e.g., energy to produce raw 



materials for construction of control equipment) unless the 



indirect impact is unusual or significant. 



However, because of the unique relationship between NGS, 



tribes, and tribal water settlement agreements, and to inform 



our government-to-government consultation with tribes, EPA did 



consider potential indirect effects of control options to tribes 



under Factor 2. EPA quantified the impact to electricity rates 



and CAP water rates, and also assessed whether installation of 



 



70 40 CFR 51.308(e)(1)(ii)(B). 
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SCR would result in electricity generation costs at NGS that 



exceed the cost to purchase power on the wholesale market. 



Therefore, although EPA appropriately did not consider indirect 



costs in our analysis of Factor 1, EPA did include consideration 



of indirect impacts to tribes and other entities in our analysis 



of Factor 2. 



C. Comments on Factor 2 – Energy and Non-Air Quality 



Environmental Impacts, including Economic Impacts 



Comment: EPA’s Affordability Analysis relied on invalid 



assumptions 



One commenter submitted a report, prepared by Management 



Information Services, Inc. (MISI report), asserting that EPA 



made several assumptions that underestimated the cost of 



continuing to operate NGS with additional controls, including 



the assumption that no new capital would be deployed at NGS over 



the next 25 years, the assumption that the increase in the 



annual NGS lease cost would be $15 million per year (which is 



lower than actual increase in lease cost of $43 million per year 



that was released after publication of our Proposed Rule), and 



the use of EPA’s capital cost estimates for SCR instead of the 



cost estimated by S&L. 



Other commenters asserted that EPA underestimated the cost 



of closing NGS and purchasing power on the wholesale market, by 
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not accounting for costs associated with stranded investments 



and decommissioning NGS. 



Response: 



EPA recognizes the economic importance of NGS to the State 



of Arizona, the Navajo Nation, and the Hopi Tribe. The purpose 



of the Affordability Analysis in our docket was to determine 



whether the control options for BART would have a detrimental 



impact on the competitiveness of NGS in the western power 



market, affecting whether the NGS owners would continue to 



operate NGS or replace NGS generation with less expensive market 



power. The Affordability Analysis indicated that, even if SCR 



installation was required on all three units at NGS, power 



produced at NGS would remain less expensive than the cost to 



replace power through wholesale purchases. Because utilities 



will generally provide power to their customers in a least-cost 



manner and because NGS, with the installation and operation of 



SCR, remained the less expensive option, EPA determined that the 



operation and installation of SCR, in and of itself, was not 



likely to force NGS to close. 



 In response to multiple comments expressing concern related 



to simplifying assumptions or outdated data, EPA updated the 



Affordability Analysis with the most current power market price 



curves from the U.S. Energy Information Administration (EIA) and 



recent forward power market prices in March 2014 and other more 
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current modeling variables. These revisions are discussed in 



more detail in the RTC as well as in additional supporting 



documents.71 The updated model results, comparing the net present 



value (NPV) of electricity generation costs with air pollution 



controls installed compared to the costs to purchase an 



equivalent amount of power on the wholesale market, are 



summarized in the RTC. Overall, the combined changes do not 



change the conclusions from the original Affordability Analysis 



that installing and operating SCR at NGS would be less costly 



than closing NGS and purchasing replacement power from the 



wholesale market. 



Comment: EPA’s failure to appropriately consider the impacts to 



non-Indian agricultural (NIA) water users renders its Factor 2 



analysis arbitrary, capricious, and an abuse of discretion 



One commenter stated that, as a result of errors and 



omissions, EPA’s Factor 2 analysis is arbitrary, capricious, and 



an abuse of discretion. The commenter asserted that there are 



several problems with the EPA analysis related to NIA users of 



CAP water, including erroneous assumptions, insufficient support 



for conclusions, failure to consider decreased farming 



profitability and increased unemployment, failure to acknowledge 



 



71 See RTC and references therein. 
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the inability of NIA water users to pass along cost increases as 



compared to municipal users, and other factors. 



Response: 



 EPA recognizes that CAP water is an important resource for 



NIA and other users of water in Arizona. As a result, as one of 



a number of discretionary analyses EPA conducted on the indirect 



impacts on major stakeholders, EPA calculated water rate 



increases to NIA users of CAP water and municipal and industrial 



users of CAP water. 



EPA disagrees that our discussion of impacts to NIA users of 



CAP water renders our Factor 2 analysis arbitrary, capricious, 



and an abuse of discretion. Neither the CAA nor the BART 



Guidelines require consideration of indirect costs or indirect 



impacts of controls in a BART analysis. EPA, nevertheless, 



included an evaluation of impacts to some of the major 



stakeholders in NGS in our BART analysis under Factor 2, 



including NIA users, as consistent with the statement in the 



BART Guidelines that “the energy impacts analysis may consider . 



. . whether a given alternative would result in significant 



economic disruption or unemployment” (emphasis added).72 



EPA recognizes that the information we had available to us 



about NIA users of CAP water was limited, and we acknowledged in 



 



72 See BART Guidelines at 70 FR at 39169 (July 6, 2005). 
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the TSD to our Proposed Rule that we had several questions about 



CAP and groundwater availability to NIA water users. EPA 



appreciates the clarifications and additional information 



provided by NIA users of CAP water during the comment period for 



our proposals. The additional information provided during the 



comment period about NIA users of CAP water does not change our 



conclusion under Factor 2, that the potential economic impacts 



to tribes argue for flexibility in the compliance timeframe for 



NGS, because this compliance flexibility also benefits other 



stakeholders, including the NIA users of CAP water. 



Comment: EPA must evaluate cumulative economic impact of other 



rulemakings 



 One commenter asserted that the BART proposal must take 



into account the context in which the regional haze rules are 



being implemented and conduct a cumulative impact analysis of 



all EPA rulemakings. The commenter noted that the two remaining 



copper smelters in Arizona are already subject to BART for SO2 



and they also have to make significant capital investments to 



comply with other regulatory programs and initiatives such as 



the revised SO2 NAAQS. 



Response: 



 EPA disagrees with the assertion that we must consider the 



total cost impact of all EPA regulatory requirements in a BART 



analysis. EPA recognizes that other facilities, whose water and 
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electricity rates may be affected by our BART determination for 



NGS, may also be subject to BART for their own emissions of 



visibility-impairing pollutants. As a general matter, EPA is 



mindful that facilities may be affected by multiple regulatory 



and program activities. We note that BART is a case-by-case 



determination that is based on a source-specific analysis of 



five factors, which include considerations of the unique 



circumstances of each affected facility, as required under the 



CAA. 



Comment: Impact to the Development Fund 



One commenter stated that the increased cost of electricity 



generation associated with SCR would reduce the competitiveness 



of the price of NGS power on the wholesale market and therefore 



reduce the revenue that flows into the Development Fund. 



Response: 



 As discussed in our Proposal Rule and TSD, EPA recognizes 



that any electricity owned by Reclamation based on its 24.3 



percent participation in NGS that is not used by CAP is sold and 



revenues are deposited into the Development Fund.73 This fund is 



authorized to pay the delivery portion of the cost of CAP water 



for certain Indian tribes and to pay the cost of constructing 



 



73 See Proposed Rule at 78 FR at 8282 (February 5, 2013) and TSD at pages 71-
72. 
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delivery systems to bring CAP water to certain Indian tribes.74 



EPA considers the potential economic impacts to tribes, 



including potential impacts to the Development Fund, as part of 



BART factor 2 to support the appropriateness of flexibility in 



the compliance timeframe for NGS. 



Comment: No basis for public health claim 



 One commenter asserted that EPA has no basis for claiming 



that the NOX reductions from NGS would lead to a public health 



benefit. The commenter noted that EPA establishes NAAQS at 



levels that are protective of public health and welfare with an 



adequate margin of safety that accounts for sensitive 



populations such as children and the elderly, and that EPA has 



never found that any of the areas around NGS fail to attain the 



NAAQS. The commenter asserted that EPA must conduct a health 



risk evaluation that follows the four basic steps of the risk 



assessment process: hazard identification, dose‐response, 



exposure assessment, and risk characterization. 



Response: 



 EPA agrees that the purpose of this rule is to reduce 



visibility impairment caused by emissions of NOX from NGS. EPA 



has not conducted a health risk evaluation for this rulemaking 



that attempts to characterize or quantify a public health 



 



74 See Proposed Rule at 78 FR at 8283 (February 5, 2013). 
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benefit. Because NOX is itself a criteria pollutant that affects 



public health and is also a precursor to ozone and fine 



particulate matter, which are also criteria pollutants that 



affect public health, we consider it reasonable to state that 



other benefits could exist. We also note that EPA does not agree 



that there are no health benefits from reductions in ozone and 



fine particulate matter below the level of the NAAQS. On the 



contrary, EPA’s practice of quantifying these benefits in 



regulatory impact assessments has been strongly supported by 



peer-reviewed science.75 



D. Comments on Factor 3 – Existing Controls at NGS 



Comment: EPA failed to consider existing controls 



 Based on EPA’s statement in the Proposed Rule that the 



early installation of LNB/SOFA would not influence EPA’s BART 



determination and EPA’s use of a baseline scenario in the 



visibility modeling that did not include LNB/SOFA, the operator 



of the Kayenta Mine concluded that EPA failed to consider 



existing controls. 



Response: 



 



75 See EPA, 2010, “Summary of Expert Opinions on the Existence of a Threshold 
in the Concentration-Response Function for PM2.5-related Mortality Technical 
Support Document.” Available from 
http://www.epa.gov/ttn/ecas/regdata/Benefits/thresholdstsd.pdf. 
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EPA disagrees with the assertion that we failed to consider 



existing controls. As described in our Proposed Rule and 



consistent with the BART Guidelines (directing BART 



determinations to conduct the five-factor analysis generally 



using a 2001-2003 baseline) EPA evaluated LNB/SOFA as a separate 



control technology in our BART analysis, as well as a technology 



that can be used in combination with post-combustion control 



technologies (i.e., SNCR and SCR).76 We also discussed the 



voluntary installation of LNB/SOFA in 2009-2011 under Factor 3: 



Existing Controls at NGS.77 



As discussed in section 8.5 of the RTC, EPA properly 



considered baseline emissions over the period 2001-2003 in our 



analysis of cost-effectiveness and anticipated visibility 



benefits of controls. Therefore, although we did not “consider 



existing controls” in the exact manner preferred by the 



commenter, we appropriately considered the existence of LNB/SOFA 



in Factor 3 of our BART analysis. In addition, the “better than 



BART” framework that we used to assess and finalize BART 



alternatives explicitly accounts for the existing LNB/SOFA. 



 



76 See Proposed Rule at 78 FR at 8280, 8284 and 8285 (February 5, 2013). 
77 Id. at 8284. 
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Comment: EPA should determine existing controls to be BART 



 Several commenters noted that NGS spent millions of dollars 



on LNB/SOFA to reduce NOx emissions to levels below the 



presumptive NOX emission levels in the BART Guidelines. 



 One commenter stated that installing LNB/SOFA prior to a 



requirement to do so under the RHR or any other CAA requirement 



has resulted in greater total NOX emission reductions in the 



first regional haze planning period than would be required by 



the most stringent EPA BART determination. 



Response: 



 EPA recognizes that the early and voluntary installation of 



LNB/SOFA on one unit per year in 2009-2011 at NGS resulted in 



significant emission reductions from NGS. EPA agrees that the 



early installation of LNB/SOFA on one unit per year was 



voluntary and resulted in significant NOX reductions in the first 



planning period for Regional Haze. However, based on our five-



factor analysis, we have determined that SCR+LNB/SOFA is also 



cost-effective and would result in significant additional 



visibility improvement at a number of Class I areas. We 



therefore disagree that LNB/SOFA should be determined BART for 



NGS. 



E. Comments on Factor 5 – Anticipated Visibility Benefits 



Comment: General Comments on Visibility 
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 Numerous commenters questioned the extent to which NGS 



impacts visibility at Class I areas or disputed EPA’s analysis 



that installation of SCR at NGS would improve visibility. Many 



commenters asserted that the haze is produced from emissions 



from other sources. 



Some commenters stated that the wind near and around the 



Grand Canyon blows predominantly west to east; thus, emissions 



from the NGS are pushed away from several Class I areas, not 



towards them. 



Response: 



 We are aware of the studies cited by commenters purporting 



to show that controls on NGS would yield little visibility 



improvement, and we address them in section 7.0 of the RTC. We 



are also aware of work performed by the Western Regional Air 



Partnership (WRAP) suggesting that the relative contribution of 



nitrate from point sources to visibility impacts is relatively 



small.78 The CAA and RHR require that BART be installed on 



certain old, large stationary sources as part of the overall 



approach to improving visibility at Class I areas. No control at 



an individual source will be sufficient to meet the goal of 



remedying existing impairment of visibility in mandatory class I 



 



78 See, e.g. WRAP PM Source Apportionment Technology (PSAT) results, available 
on WRAP Technical Support System, Source Apportionment web page at 
http://vista.cira.colostate.edu/TSS/Results/SA.aspx. 
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Federal areas which result from manmade air pollution, as set 



out in section 169A of the CAA. 



 On the issue of wind direction, we note that the CALPUFF 



modeling uses three years of hourly meteorological input, which 



is based on meteorological modeling as well as observational 



data from stations throughout a large area. The input includes 



wind speed and direction, and would include the particular wind 



direction patterns noted by the commenter. The more 



sophisticated meteorological treatment in CALPUFF enables it to 



track the pollutant plume from NGS, including its twists and 



turns over multiple days. We consider this approach to 



adequately account for variability in winds noted by the 



commenter. 



Comment: EPA underestimated visibility benefits of SCR 



 One commenter, an organization representing several 



environmental and Navajo non-governmental groups, stated that 



the visibility benefits of SCR are greater than those modeled by 



EPA because EPA underestimated SCR performance and because EPA 



overestimated the potential increase in sulfate emissions that 



may come with the addition of SCR controls by assuming an SO2 to 



SO3 conversion rate that is too high and using an erroneous value 



for the coal sulfur content. The commenter stated that its own 



modeling shows greater visibility improvement than demonstrated 



by EPA. 
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Response: 



 We disagree that EPA underestimated the visibility benefits 



of SCR and we note that the commenter’s assertion that the 



visibility benefits are even better would not change our 



proposed determination under Factor 5 that the anticipated 



visibility benefits of SCR+LNB/SOFA are significant and support 



our proposed BART limit for NOX, achievable with SCR+LNB/SOFA. 



Please see the RTC for a detailed discussion of EPA’s responses 



to the commenter’s specific assertions. 



Comment: EPA overestimated visibility impact of NGS by using 



background ammonia concentrations that were too high 



 Several commenters argued that EPA’s assumed ammonia 



background concentration of 1 part per billion (ppb), the 



default value recommended by the Interagency Workgroup on Air 



Quality Modeling (IWAQM), is unrealistically high compared to 



measured values in the area, resulting in artificially high 



model projections of visibility impacts, particularly in the 



winter.79 The commenter noted that the use of a constant value of 



1.0 ppb for background ammonia concentration fails to account 



 



79 Interagency Workgroup On Air Quality Modeling (IWAQM) Phase 2 Summary 
Report And Recommendations For Modeling Long Range Transport Impacts (EPA-
454/R-98-019), EPA OAQPS, December 1998, 
http://www.epa.gov/scram001/7thconf/calpuff/phase2.pdf. 
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for known variations in monthly or seasonal ammonia 



concentration. 



 One commenter cited an analysis conducted on behalf of SRP 



by AECOM and Dr. Ivar Tombach. The commenter stated that the 



Tombach study compared modeled predictions of ammonium nitrates 



using both EPA’s and AECOM’s ammonia background concentrations 



to measured ammonia values, demonstrating that the EPA’s 



assumptions over-predict actual measured values by a factor of 



10 or more in some cases. 



One commenter noted that when the IWAQM guidance was issued 



14 years ago, CALPUFF did not have the capability of 



accommodating monthly ammonia background concentrations as it 



has since been updated to do. The commenter asserted that EPA’s 



reliance on a constant value is an outdated approach. 



Response: 



EPA has already considered and addressed the same arguments 



and data provided by commenters related to background ammonia 



concentrations in other rulemakings, including our final rule 



for Four Corners Power Plant.80 As summarized briefly below, EPA 



disagrees that our use of the IWAQM default background ammonia 



concentration for arid areas of 1 ppb was inappropriate. Please 



see the RTC for the full response to this comment. 



 



80 See RTC and references therein. 
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We have carefully reviewed the comments and concluded that, 



on balance, the evidence does not support using lower values for 



background ammonia concentrations, as argued by the commenters, 



in estimating the visibility impacts from NGS. Much of the 



existing measured data cited by the commenters is from other 



states and may not be representative for evaluating visibility 



impacts from NGS.81 Further, existing data sometimes represent 



ammonia alone rather than total ammonia and ammonium. Because 



ammonium represents part of the pool of ammonia that could be 



available to interact with the SO2 and NOX emitted from 



stationary sources, it should be accounted for in the value for 



background ammonia concentrations used in the model. In several 



of the research papers cited by commenters, the amount of 



measured ammonium is comparable to and at times much greater 



than the amount of ammonia.82 Measurements made by SRP closer to 



NGS over December 2009 to April 2010, which included ammonia and 



ammonium, showed that depending on time and location, typical 



ammonia concentrations ranged from 0.2 ppb to 0.8 ppb and the 



concentration of total ammonia and ammonium ranged from 0.6 to 



1.2 ppb, which is considerably higher than the 0.2 ppb winter 



 



81 See e.g., SRP comments Appendix G, “Measurements of Ambient Background 
Ammonia on the Colorado Plateau and Visibility Modeling Implications”, 
Prepared by Salt River Project, Contributors: Ivar Tombach and Robert Paine, 
September 2010. Referred to here as “SRP monitoring report”, or Tombach & 
Paine 2010. 
82 See RTC and references therein. 
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values used in SRP’s modeling.83 Although some of the ammonium 



may not be available to interact with pollutants from NGS, the 



sum of ammonia and ammonium provides an upper bound estimate of 



background ammonia concentrations, and represents a conservative 



estimate for modeling. 



We further note that there are measurements of gaseous 



ammonia alone that show concentrations close to or greater than 



the concentration of 1 ppb, even in winter when ammonia 



concentrations are expected to be lowest. Winter measurements, 



representing 3-week averages, ranged from 1.1 ppb to 1.8 ppb at 



a monitor at the Farmington Airport in northwestern New Mexico.84 



Measurements from the winters of 2011-2013 from the AMoN network 



ranged from 1.1 to 1.3 ppb for Farmington, and 0.7 – 0.9 ppb for 



Chiricahua, in southeastern Arizona.85 



We further note that there is significant variability in 



the concentrations of ammonia measured at different times and 



places. Even the SRP monitoring report (Tombach & Paine, 2010, 



cited above) describes a surprisingly high spatial variability 



in ammonia concentrations. Because of the variability and its 



unknown causes, the data collected for SRP did not lead to a 



 



83 SRP monitoring report, or Tombach & Paine 2010, and SRP comments Appendix 
C. “Revised BART Analysis for the Navajo Generation Station Units 1-3” 
(January 2009) and Appendix I. “Visibility Modeling Using Upgraded CALPUFF 
Model” (February 2011). 
84 See RTC and references therein. 
85 Id. 
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clear picture of appropriate and representative background 



ammonia concentrations to use with CALPUFF. 



Finally, we note that using the background ammonia 



concentrations recommended by commenters does not change our 



conclusion under Factor 5 because CALPUFF modeling of SCR shows 



substantial visibility benefits even using the alternative 



assumptions.86 Using a background ammonia concentration of 1 ppb 



ammonia, EPA modeled the greatest benefit from SCR+LNB/SOFA to 



be 5.4 deciviews at Capitol Reef NP, and modeled a visibility 



benefit exceeding 1 to 2 deciviews at ten additional Class I 



areas. Using the ammonia concentration recommended by some 



commenters (ranging from 0.2 ppb in winter to 1.0 ppb in 



summer), EPA modeled the greatest benefit of SCR to be 2.3 dv, 



and modeled a visibility benefit exceeding 1 deciview at nine 



Class I areas, with three of these nine areas having a benefit 



of approximately two deciviews. Even assuming a lower ammonia 



concentration, the modeling demonstrates that the installation 



of SCR+LNB/SOFA at NGS would have a significant beneficial 



impact on visibility at a number of Class I areas. Our 



conclusion as to the appropriate BART Benchmark for NGS would 



not accordingly change. 



Comment: EPA should have used an updated version of CALPUFF 



 



86 See RTC and references therein. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 76 of 218 



 



 Several commenters asserted that EPA erred in using CALPUFF 



version 5.8 in its modeling rather than the more recent CALPUFF 



version 6.42, released by TRC. One commenter argued that CALPUFF 



version 6.42 predicts lower visibility benefits than version 



5.8. 



Response: 



We disagree with the commenters that a new CALPUFF version 



should be used for the BART determination. We relied on version 



5.8 of CALPUFF because it is the version approved by EPA through 



a public notice and comment rulemaking, in accordance with the 



Guideline on Air Quality Models (“GAQM”, 40 CFR 51, Appendix W, 



section 6.2.1.e).87 CALPUFF version 6.4 is not approved by EPA 



for regulatory purposes, and we do not agree that the changes 



made to this most recent version of CALPUFF were simple model 



updates to address bugs. A full evaluation of a new model such 



as CALPUFF version 6.4 is needed before it should be used for 



regulatory purposes as errors that are not immediately apparent 



can be introduced along with new model features. 



Comment: Closure of Mohave Project did not improve visibility 



and shows CALPUFF is unreliable 



 One commenter discussed the findings of an analysis 



conducted after the closure of the Mohave Power Project (MPP) (a 



 



87 See RTC and references therein. 
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1,580 MW coal-fired power plant) to evaluate whether the closure 



had resulted in improved visibility in Grand Canyon National 



Park.88 The commenter indicated that although CALPUFF version 5.8 



modeling predicted that the plant had a significant impact on 



visibility in the Grand Canyon, this study concluded that there 



was “virtually no evidence that the MPP closure improved 



visibility in the Grand Canyon.” The commenter asserted that 



this study raises questions about the reliability of CALPUFF. 



Response: 



We disagree that the Terhorst & Berkman (T&B) study cited 



by the commenters raises questions about CALPUFF’s reliability. 



The conclusion in the T&B study on the effect of MPP closure is 



actually similar to that from earlier analyses, which also 



predicted improvements less than the human perceptibility 



threshold of 1 dv. A response to the T&B study written by White 



et al., stated that the T&B analysis is “misleadingly presented 



as discrediting previous studies and their interpretation by 



regulators. In reality the T&B analysis validates a consensus on 



MPP’s visibility impact that was established years before its 



closure.”89 



 



88 See RTC and references therein. 
89 W.H. White, R.J. Farber, W.C. Malm, M. Nuttall, M.L. Pitchford, B.A. 
Schichtel, Comment on “Effect of coal-fired power generation on visibility in 
a nearby national park (Terhorst and Berkman, 2010)”, Atmospheric Environment 
55 (2012) 173-178. doi:10.1016/j.atmosenv.2012.02.076. Also available at: 
http://www.dri.edu/marc-pitchford?showall=&start=2. 
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White et al., explicitly addressed the purported 



disagreement between the T&B methodology and results from 



CALPUFF, pointing out that the comparison was flawed in several 



ways. First, the ambient data relied upon by T&B are collected 



only every third day; this results in an insufficient number of 



days for a valid statistical comparison to the 98th percentile 



results reported from CALPUFF. Another important flaw is that 



when T&B translated visibility extinction into deciviews, they 



used recent polluted conditions as the background for 



comparison, whereas the BART Guidelines and the CALPUFF results 



use natural conditions as background.90 When the T&B results are 



computed using natural background, they are substantially 



larger, and generally in agreement with CALPUFF results. 



F. Comments on BART Determination for NOX 



Comment: BART limit for NGS should be 0.04 lb/MMBtu 



One commenter argued that the final BART emission limit 



should be more stringent and no higher than 0.04 lb/MMBtu. The 



comment noted that permitting authorities have required lower NOX 



limits than 0.055 lb/MMBtu in recent BACT determinations based 



on SCR in combination with combustion controls. 



 



90 EPA considered and rejected comments on the proposed BART Guidelines that 
visibility impacts should be evaluated relative to current degraded 
visibility conditions and concluded that “[u]sing existing conditions as the 
baseline for single source visibility impact determinations would create the 
following paradox: the dirtier the existing air, the less likely it would be 
that any control is required.” (70 FR 39104 at 39124, July 6, 2005). 
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Response: 



EPA disagrees with the commenter that the BART Benchmark 



for NGS should be 0.04 lb/MMBtu. We note that the commenter has 



not provided any specific information to show that NGS could 



demonstrate continuous compliance with an emission limit of 0.04 



lb/MMBtu. The commenter generally argued that SCR systems are 



typically designed to achieve 90 percent removal. EPA notes that 



although an SCR system can be designed to a specific target, the 



design target is typically not equivalent to the actual emission 



limit.91 EPA proposed a limit of 0.055 lb/MMBtu achievable with 



SCR+LNB/SOFA, and using a baseline emission rate of 0.35 



lb/MMBtu, this represents a removal efficiency of 84 percent.92 



However, as noted elsewhere in the RTC, the limit of 0.055 



lb/MMBtu, which accommodates startup, shutdown, and low-load 



operation, is based on a design target of 0.03 lb/MMBtu. This 



represents a design target removal efficiency of 91 percent for 



SCR+LNB/SOFA (from a baseline of 0.35 lb/MMBtu), or 88 percent 



for SCR alone (i.e., from 0.24 lb/MMBtu). 



 



91 EPA’s Environmental Appeals Board has recognized that PSD emission limits 
must be set to allow fluctuations in operations, stating:  “To account for 
these possibilities, a permitting authority must be allowed a certain degree 
of discretion to set the emissions limitation at a level that does not 
necessarily reflect the highest possible control efficiency, but will allow 
the permittee to achieve compliance consistently.” In Re Masonite 
Corporation, 5 E.A.D. 551, 560-61 (1994). 
92 See RTC and references therein. 
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EPA disagrees with the commenter’s assertion that emission 



limits associated with BART must meet BACT or the lowest 



emission rate ever achieved with that technology at any coal-



fired power plant. The BART Guidelines state that: “[i]n 



assessing the capability of the control alternative, latitude 



exists to consider special circumstances pertinent to the 



specific source under review, or regarding the prior application 



of the control alternative”, (70 FR at 39166) and that “[t]o 



complete the BART process, you must establish enforceable 



emission limits that reflect the BART requirements . . .” (70 FR 



at 39172). The five-factor BART analysis described in the 



Guidelines is a case-by-case analysis that considers site 



specific factors in assessing the best technology for continuous 



emission controls. After a technology is determined as BART, the 



BART Guidelines require establishment of an emission limit that 



reflects the BART requirements, but does not specify that the 



emission limit must represent the maximum level of control 



achieved by the technology selected as BART. For these reasons, 



EPA is not using the lower limit recommended by the commenter in 



setting the BART Benchmark. 



Comment: BART limit for NGS should be in the range of 0.07-0.08 



lb/MMBtu 



Several commenters asserted that the NOX emission limit EPA 



proposed for NGS is unachievable. One commenter noted that the 
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averaging period for the proposed limit of 0.055 lb/MMBtu 



includes periods when the SCR is unable to operate such as 



startup, shutdown, and periods of load-cycling. The commenter 



made the following arguments: (1) the S&L analysis submitted by 



the commenter shows that the proposed emission limit is 



unachievable on a continuous basis; (2) the NOX emissions 



achieved in other SCR retrofit situations do not justify the 



proposed emission limit. 



Response:  



EPA disagrees with the commenter that the limit used in 



setting the BART Benchmark for NGS should be higher than our 



proposed limit of 0.055 lb/MMBtu, in the range of 0.07 to 0.08 



lb/MMBtu.93 



The S&L report generally argues that because the emission 



limit is established based on a 30-BOD average basis, the 



proposed emission limit of 0.055 lb/MMBtu is not consistently 



achievable at NGS. The S&L analysis is based on a design target 



of 0.03 lb/MMBtu and suggests an emission limit in the range of 



0.07-0.08 lb/MMBtu would be required to accommodate periods of 



load-cycling operation, startups, and shutdowns. S&L is 



 



93 The response included in this Final Rule is abbreviated and excludes the 
graphs and tables EPA generated to support our response. For additional 
detail, please see the RTC. 
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recommending a limit that is 2.3 to 2.7 times higher than the 



design target, or a compliance margin of 133 to 167 percent. 



 The S&L report discusses the temperature limitations 



associated with SCR and explains that at temperatures below a 



specific minimum operating temperature, a component of the SCR 



system (i.e., ammonia injection) must cease to prevent ammonium 



salt formation on the catalyst. S&L asserts that a minimum 



operating temperature of 580F is typical for retrofit SCR 



control systems installed on coal-fired electric generating 



units with similar coal sulfur content and states that this 



temperature corresponds with a gross load of approximately 650 



MW (650 gross MW, or MWg). S&L further assumes that SRP will 



likely modify the units to increase flue gas temperatures at 



lower operating loads by installing one of several options for 



low load temperature control. In their analysis, S&L assumes the 



low load temperature control would be achieved with a water-side 



bypass (to allow water to bypass the economizer tube bundles 



during low-load operation). The S&L report states “[b]ased on a 



preliminary review of the available systems, a water-side bypass 



system should be capable of increasing the temperature of the 



bulk flue gas by approximately 25F to 65F during low-load 



operation. For this evaluation, a low-load temperature control 



system capable of achieving a temperature increase of 65F during 
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low-load operations was assumed for modeling purposes.” S&L 



further estimates that this would correspond to a minimum gross 



load of 450 MWg for the SCR to operate, or operation at 55 



percent capacity. 



Using the assumption that the SCR would not operate at 



loads below 450 MWg, S&L used 2012 operations data at NGS to 



estimate emission rates at NGS assuming a design target of 0.03 



lb/MMBtu with actual steady-state operations achieving 0.04 



lb/MMBtu. S&L modeled eighteen different operating scenarios and 



identified seven scenarios, which included periods of low load 



cycling along with unit startup and shutdowns, that resulted in 



the maximum 30-BOD average for each unit and facility-wide, that 



exceeded 0.055 lb/MMBtu. The highest 30-BOD average S&L modeled 



was 0.077 lb/MMBtu for Unit 2, achieved under 3 different 



operating scenarios involving low-load cycling. 



SRP and S&L did not provide the underlying data used in the 



S&L analysis. Therefore, EPA evaluated the S&L report by 



reviewing emissions data from the EPA Air Markets Program Data 



(AMPD) for multiple years, as well as emissions data from other 



facilities that were constructed or retrofit with SCR. EPA 



sought to understand 2012 operations at NGS within the context 



of longer term operational trends at the facility, as well as 



understand the minimum operating load assumed by S&L for NGS 
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within the context of minimum operating loads at other 



facilities with SCR. 



EPA evaluated the reported hourly gross load operating data 



for Units 1-3 at NGS for the years 2001, 2003, 2010, 2011, 2012, 



and 2013.94 Emission data from AMPD show that NGS, and in 



particular, Unit 2, spent a higher percentage of operating hours 



at gross loads below 450 MWg in 2012 compared to other years. 



The 2012 gross load profiles for Unit 2 (as well as Units 1 and 



3) are characteristic of load-cycling units, with significant 



periods of time below the purported SCR minimum operating load 



of 450 MWg, particularly in the spring. Please see the RTC for 



more detail. In 2010, Unit 2 also operated for significant 



periods of time at loads below 450 MWg. However, these periods 



in 2010 occurred following the major outage on Unit 2 (following 



installation of LNB/SOFA on that unit). Although Units 1-3 at 



NGS did appear to operate as load-cycling units and operated 



below 450 MWg for significant periods of time in 2012, this type 



of operation does not appear to be characteristic of typical 



operation at NGS, based on our evaluation of previous years, as 



well as 2013. 



Based on the gross load operating profiles for six years, 



EPA estimated the rolling 30-BOD averages for each BOD to 



 



94 See RTC and references therein. 
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determine whether the operating profiles (which included actual 



startup, shutdown, and load-cycling in each year) would result 



in 30-BOD averages that would exceed 0.055 lb/MMBtu. Based on 



our analysis, EPA projected the highest 30-BOD average to be 



0.079 lb/MMBtu (Unit 2 in 2010). Using 2012 data, representative 



of load-cycling operation, EPA projected the highest 30-BOD 



average to also occur on Unit 2 (0.075 lb/MMBtu). Similarly, S&L 



projected the highest 30-BOD average in 2012 was from Unit 2, at 



0.077 lb/MMBtu. Therefore, although the scenarios modeled by S&L 



and EPA were not identical, the highest 30-BOD averages 



projected by EPA and S&L, using similar starting assumptions, 



were comparable. Our analysis, of projected SCR performance, 



which included emission and operating profiles of actual startup 



and shutdown events, and load-cycling in various years, showed 



that Unit 3 was not projected to exceed 0.055 lb/MMBtu in any of 



the evaluated years, and that there were several years within 



these six selected years that Units 1 and 2 would also not 



exceed 0.055 lb/MMBtu. 



 The analysis of projected 30-BOD average emission rates 



assumes that S&L’s value of 450 MWg (or 55 percent capacity) for 



the minimum operating load to operate SCR at NGS is correct. EPA 



notes that 450 MWg was a value that S&L assumed based on 



preliminary analysis of available low load temperature control 



systems. SRP submitted a similar S&L analysis to EPA for Units 1 
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and 3 at Coronado Generating Station (CGS).95 Units 1 and 2 at 



CGS are 430 MWg Riley-Turbo units that typically operate as 



load-cycling units. CGS burns low-sulfur coal from the Powder 



River Basin (PRB coal). With the application of low-load 



temperature controls on these units, S&L’s analysis suggests 



that the minimum operation load for SCR on Units 1 and 2 at CGS 



would be 138 MWg (or 32 percent capacity). This is significantly 



lower than the 55 percent capacity S&L assumed for NGS. S&L 



stated that the coal sulfur content will affect the minimum 



operating load for SCR. NGS does not burn PRB coal; however, NGS 



does burn low-sulfur coal from the Kayenta Mine. AECOM, SRP’s 



consultant for visibility modeling, reported the maximum sulfur 



content of the coal as 0.593 percent based on daily data for the 



2001-2003 period. For comparison, various sources reference PRB 



coal as generally low-sulfur coal with a sulfur content of less 



than 1 percent, or a mean of 0.5 percent.96 In contrast, high 



sulfur coal is typically above 3 percent.97 



EPA evaluated emission data of eight well-performing units 



burning PRB coal and generated empirical estimates for minimum 



operating loads and capacity requirements for SCR operation at 



 



95 See RTC and references therein. 
96 See, for example, publication from the U.S. Geological Survey, figure PQ-4 
and Table PQ-1, available at http://pubs.usgs.gov/pp/p1625a/Chapters/PQ.pdf. 
97 Id. 
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those facilities. Based on this analysis (see RTC for further 



detail), EPA estimated capacity requirements for SCR operation 



that ranged from 35 percent to 46 percent, with an average value 



of 40 percent. Using the average (40 percent) and the maximum 



(46 percent) capacity requirement to operate SCR, EPA projected 



that NGS would meet a limit of 0.055 lb/MMBtu (on a 30-BOD 



average) for all but 3 cases (i.e., Units 1 and 2 in 2012, and 



Unit 2 in 2010) under the 46 percent capacity requirement. Under 



the 40 percent capacity requirement to run SCR, Units 1 and 2 in 



2012 would remain below 0.055 lb/MMBtu and for Unit 2 in 2012 



the highest 30-BOD average was projected to be exactly 0.055 



lb/MMBtu. Operation of Unit 2 in 2010 was not typical of normal 



operation. Please see RTC for more detail on this analysis. 



The S&L report concludes that even with a design target for 



SCR of 0.03 lb/MMBtu, a limit of 0.07-0.08 lb/MMBtu is required 



to accommodate periods of startup, shutdown, and load-cycling 



operation. EPA agrees that load-cycling operation appears to be 



an important factor; however, EPA concludes that the critical 



S&L assumption, that the units at NGS must operate at 



approximately 55 percent capacity in order for the SCR to 



operate, was not sufficiently supported and was acknowledged by 



S&L to be an assumption based on a preliminary review of 



available low-load temperature control systems. EPA also notes 



that in the S&L revised 2013 cost analysis, S&L included costs 
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for hot water recirculation systems which “maintains SCR in 



operation at all plant operating loads” (emphasis added).98 



In summary, EPA is finalizing a BART Benchmark based on an 



emission limit for NGS of 0.055 lb/MMBtu on a rolling 30-BOD 



basis. In determining the achievability of this limit, EPA has 



conducted an analysis that considers actual periods of startup, 



shutdown, and low-load cycling. Based on the understanding that 



S&L would design the SCR system at NGS to a design target of 



0.03 lb/MMBtu, the BART limit of 0.055 lb/MMBtu represents an 



adequate compliance margin to accommodate periods of startup, 



shutdown, and load-cycling operation. 



Comment: Presumptive Limit for NOX 



 Several commenters noted that with existing LNB/SOFA 



controls, NGS emits NOX at rates below the presumptive limit of 



0.28 lb/MMBtu established by the EPA in the BART Guidelines. A 



commenter stated that to properly justify departure from the 



presumptive BART limit, EPA must evaluate the impacts of the 



presumptive BART limit in its five-factor analysis. 



Response: 



EPA disagrees with the comment that installation of 



LNB/SOFA at NGS should satisfy BART simply because it meets the 



 



98 See page 1-2 of the Sargent and Lundy report prepared for SRP, dated 
January 2, 2014, included as Appendix U to the SRP comment letter in the 
docket for this rulemaking. 
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presumptive limit for NOX of 0.28 lb/MMBtu in the BART Guidelines 



for tangential-fired boilers burning bituminous coal. 



Presumptive BART limits, and the corresponding technology upon 



which those limits are based, do not preclude states or EPA from 



setting limits that differ from those presumptions based on 



case-specific consideration of the relevant BART factors. The 



presumptive limits generally represent a minimum level of 



control for BART for various types of power plants, based on 



EPA’s assessment of the typical costs of controls and likely 



visibility benefits.99 EPA further disagrees with the assertion 



that we did not evaluate the impacts of the presumptive BART 



limit in our five-factor analysis. The presumptive BART limit of 



0.28 lb/MMBtu is based on the installation and operation of 



modern combustion controls. EPA evaluated LNB/SOFA (at a limit 



of 0.24 lb/MMBtu, which is each unit’s existing permitted NOX 



limit for operation with LNB/SOFA) in the five-factor analysis 



on which our proposed rule was based. Please see our RTC for a 



detailed discussion. 



Comment: Install SCR within 3.5 years 



 One commenter , an organization representing several 



environmental and Navajo non-governmental groups, stated that 



 



99 See 77 FR 14604, 14608-14610 (March 12, 2012) for a detailed discussion of 
the presumptive limits. 
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the CAA requirement for BART to be installed “as expeditiously 



as practicable” requires installation and full implementation of 



SCR on all three units at NGS within 3.5 years rather than five 



years. The commenter stated that EPA provided no site-specific 



factors at NGS that would require a longer-than-average 



installation time for SCR (particularly in light of the fact 



that it appears contractors in the region will not be 



overwhelmed). 



Response: 



 EPA disagrees with the commenter that a 3.5-year compliance 



deadline for the installation of SCR would be practicable for 



NGS. EPA agrees that there are numerous sources of information, 



including EPA’s response to comments on its BART determination 



for SJGS, to suggest that on average, the time required to 



design and construct an SCR system can range from 37 to 43 



months. The commenter also cites EPA documents suggesting that 



it generally takes 21 months to design, install, and test one 



SCR unit, and 35 months for SCR installation at power plants 



with multiple SCR units, and another publication that suggests 



that SCR can be installed in less than five years (i.e., 



document from The Brattle Group). Our RTC contains a detailed 



discussion of our conclusion that the Brattle Group estimate of 
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47 months (nearly 4 years) applies to one unit, not multiple 



units at one facility.100 



In addition, although EPA cited one facility where the 



retrofit of seven units required 35 months, EPA also stated 



“ideally, longer than 35 months would allow for all the 



retrofits to occur over a period of several years so that 



facility owners can properly plan outages and suppliers can 



properly plan for resource availability.”101 



The commenter also states that “it appears contractors in 



the region will not be overwhelmed” to justify why installation 



time for SCR should not be longer than average.102 We note that 



“installation time” is one part of compliance, and that EPA must 



also consider time for design, procurement, and permitting. We 



also note that the commenter did not provide any support for its 



statement that contractors in the region will not be 



overwhelmed. We note that several EGUs in the southwest have 



compliance dates for the installation of SCR around 2018.103 



Therefore, EPA anticipates that leading up to 2018, numerous 



 



100 See May 2012 Brattle Group document, page 12 and page 17, in the docket for 
this rule. 
101 See EPA 2002 Multipollutant Strategies document, page 22, in the docket for 
this rule. 
102 See page 17 of the EarthJustice comment letter, in the docket for this 
rule. 
103 See Final BART FIP for Four Corners Power Plant an compliance dates under 
the BART Alternative at 77 FR 51620 at 51648 (August 24, 2012) and Final 
Regional Haze FIP for Arizona (phase 1) at 77 FR 72512 at 72578 (December 5, 
2012). 
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coal-fired EGUs in the region will be retrofitted with post-



combustion controls. 



In taking action to finalize a BART Benchmark, EPA is 



retaining the five year compliance period as proposed. Because 



BART compliance at NGS involves the design, procurement, and 



installation of SCR on three units and upcoming ownership 



changes at NGS as discussed in our proposed rule, EPA is 



determining that a five-year BART compliance timeframe at NGS is 



as expeditious as practicable. This is within the range cited by 



the commenter and the facility operator (i.e., average of 21 to 



47 months per unit, or 35 months to 67 months for multiple units 



at one facility) and is consistent with the CAA which requires 



BART compliance as expeditiously as practicable but no later 



than five years following the effective date of the final 



rule.104 



G. Comments on BART for PM 



Comment: Support/opposition for finding not to establish PM BART 



 Several commenters supported EPA’s statement in the 



Proposed Rule that “[b]ecause emissions of PM are well 



controlled at NGS through federally enforceable limits, EPA is 



not proposing that it is “necessary or appropriate” under the 



TAR to determine BART for PM emissions at NGS.” 



 



104 See section 169A of the CAA (§169A(b)(2)(A) and (g)(4)). 
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 Some commenters noted that implementation of the Mercury 



and Air Toxics Standards (MATS) in the near future will 



establish an additional federally enforceable limit for PM of 



0.03 lb/MMBtu. The commenters added that the BART Guidelines 



provide that one can generally rely on MACT standards for 



purposes of BART. 



 In contrast, two commenters asserted that EPA was incorrect 



to determine that it need not evaluate BART for control of PM at 



NGS. The commenter asserts that the existing PM limit of 0.06 



lb/MMBtu was not based on a BART analysis and does not reflect a 



well-controlled PM emission rate for a coal-fired EGU. 



 One commenter asserted that the electrostatic precipitators 



(ESPs) at NGS do not represent the best system of control for 



PM. The commenter believes that EPA’s determination is 



inconsistent with recent BART and BACT determinations for coal-



fired utility boilers that set emissions limits for PM of 0.015 



lb/MMBtu or lower based on the use of fabric filter baghouses. 



The commenter concluded that EPA should revise its determination 



and complete a BART analysis for PM that includes evaluation of 



fabric filter baghouses. 



Response: 



EPA agrees with the comment that it is not necessary or 



appropriate to require BART for PM emissions from NGS at this 



time. As we stated in our proposed rule: “Emissions of PM and SO2 
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are controlled by hot-side electrostatic precipitators (HS-ESPs) 



and wet scrubbers, respectively.”105 Because NGS will be required 



to comply with the PM emissions limits in the MATS rule, EPA 



continues to find that it is not necessary or appropriate at 



this time to promulgate a BART emission limit for PM from NGS. 



EPA is not determining that the existing PM emission limit for 



NGS is BART. Instead, it is EPA’s position that it is not 



necessary or appropriate under our discretionary authority under 



the TAR, promulgated at 40 CFR 49.11, to conduct a BART 



determination for PM emissions because they are currently well-



controlled and will be further reduced by compliance with the 



0.03 lb/MMBtu emission limit in the MATS rule. 



One commenter asserted that EPA should require fabric 



filter baghouses as BART for PM. EPA cannot agree or disagree 



that baghouses would be required as BART for PM because, as 



described above, we have determined that it is not necessary or 



appropriate at this time to conduct a BART determination for PM 



at NGS. 



H. Comments on BART for SO2 



Comment: Support for finding that Reasonable Progress is met for 



SO2 



 



105 78 FR at 8279 (February 5, 2013). 
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 Several commenters noted that EPA recognized in the 



Proposed Rule that the emission limits EPA established for SO2 in 



1991 were determined to achieve greater reasonable progress than 



would BART. Several commenters agreed that no additional 



emission limits or controls should be required as a result of 



BART for SO2 emissions. One commenter noted that the existing SO2 



limit at NGS is more stringent than the BART Guidelines’ 



presumptive SO2 limit. 



Response: 



EPA agrees with these comments. As EPA stated in our 



proposal in February 2013, the SO2 emissions limit established in 



EPA’s 1991 SO2 FIP was determined to be better than BART under 



the visibility regulations addressing reasonably attributable 



visibility impairment. Specifically, EPA determined that 



promulgating a SO2 emission limit of 0.10 lb/MMBtu on an annual 



average basis would result in greater cumulative SO2 emissions 



reductions and visibility improvement over time than would the 



SO2 BART limit that EPA had proposed for NGS. NGS installed a wet 



flue gas desulfurization system to reduce SO2 emissions on each 



of its boilers in 1997-1999.106. 



I. Comments on EPA’s BART Alternative 



 



106 EPA initially codified the requirements for NGS to meet an SO2 emission 
limit in an existing FIP for the State of Arizona. See 40 CFR 52.145. After 
promulgation of the TAR, EPA moved the NGS SO2 FIP to 40 CFR 49.5513 
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Comment: Support for EPA’s authority for “better than BART” 



 Several commenters discussed and supported EPA’s policy and 



legal rationale for its discretion to approve “better than BART” 



alternatives and to provide an extended period for 



implementation of such an alternative at NGS. One commenter also 



opined that the 5‐year compliance period for BART that is defined 



in section 169A(g)(4) of the CAA applies by its terms only to: 



(1) SIPs, by providing that the BART compliance date shall be no 



later than “five years after the date of approval of a plan 



revision under this section”; and (2) FIPs promulgated under CAA 



section 110(c), by providing that the BART compliance date under 



any such FIP shall be no later than “five years after . . . the 



date of promulgation of such a plan revision in the case of 



action by the Administrator under section 110(c).” The commenter 



concluded that because the FIP for NGS is not promulgated under 



section 110(c) of the CAA, the 5-year timeframe for BART does 



not apply to NGS. 



Response: 



EPA agrees with the comment in support of our action to 



find that the TWG Alternative meets the framework established in 



our Proposed Rule. EPA agrees that we have the legal authority 



under the CAA and RHR to implement a “better than BART” 
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alternative.107 EPA agrees that we have the authority under the 



CAA and the TAR to extend the compliance date that will apply to 



the “better than BART” alternative pursuant to CAA Section 



301(d)(4) and 40 CFR 49.11(a), as discussed in detail below. 



 We also note that regardless of whether the commenter is 



correct that the CAA does not require compliance with the BART 



requirements within five years for sources subject to a FIP in 



Indian country, we consider five years to be a reasonable 



timeframe for the installation and operation of SCR at NGS.  To 



the extent the commenter is correct that the timing provisions 



of section 169A(g)(4) are outside the scope of EPA’s action to 



implement a FIP in Indian country under section 301 and the TAR, 



this further supports EPA’s determination that extending the 



compliance deadline beyond 2018 for a BART alternative at NGS is 



appropriate. 



EPA also agrees with the comment that approving the TWG 



Alternative for NGS will not compromise the ultimate goal of the 



RHR based on progress toward eliminating human‐caused visibility 



impairment in Class I areas by 2064.108 The TWG Agreement 



provides that the owner/operator of NGS will cease conventional 



 



107 See 40 CFR 51.308(e)(2); CAWCD v. EPA, 990 F.2d 1531 (9th Cir. 1993); CEED 
v. EPA, 398 F.3d 653 (D.C. Cir. 2005);  UARG v. EPA, 471 F.3d 1333 (D.C. Cir. 
2006). 
108 See CAA section 169A(1)(a). 
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coal-fired generation in 2044. Because the TWG Agreement 



included this provision, we are including a provision in the 



Final Rule that requires the owner/operator of NGS to cease 



conventional coal-fired generation by December 22, 2044.109 The 



TWG Agreement further states that the Navajo Nation may elect to 



operate NGS after December 22, 2044 consistent with EPA 



approval. EPA is not including this provision in the regulatory 



requirements at §49.5513(j)(3)(iii); however, EPA expects that 



NGS would be substantially modified if the Navajo Nation were to 



elect to continue operation of the facility after NGS ceases 



conventional coal-fired generation in 2044, and that NGS would 



then need to meet all applicable regulatory and permitting 



requirements in existence at that time. In addition, any power 



generating units that may be built to replace NGS would also be 



subject to environmental review and air permitting requirements. 



Comment: General opposition to EPA’s “better than BART” 



determinations 



 One commenter stated that EPA may approve an alternative to 



BART only under certain limited circumstances, with the 



fundamental legal requirement being a demonstration that the 



 



109 See 79 FR 12944, 12950 (March 7, 2014). “While it is true that the Regional 
Haze Rule and BART Guidelines do not contemplate unit retirements as a 
potential BART option, neither rule prohibits states or EPA from considering 
a shutdown as part of a BART determination if the strategy is proposed by the 
owner of a BART-eligible source.” 
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alternative will “achieve greater reasonable progress toward 



natural visibility conditions” as supported by the clear weight 



of evidence. The commenter indicated that there are two ways EPA 



can make such a demonstration: (1) showing that the distribution 



of emissions is substantially similar under BART and the 



alternative measure, and that the alternative measure provides 



greater emissions reductions; or (2) performing modeling to 



demonstrate that visibility does not decline in any affected 



Class I area and there is an overall improvement in visibility. 



The commenter stated that the EPA may not use the first prong of 



the above test because the TWG Alternative distributes emissions 



over time differently than BART. Because the TWG Alternative 



also results in reductions of SO2 and PM, the commenter states 



that the pollutants reduced are also distributed differently. 



The commenter added that a BART alternative must ensure that all 



necessary emission reductions occur in the first planning 



period, which ends in 2018, and that any emission reductions 



resulting from the alternative measure must be surplus to 



reductions required under other provisions of the CAA. 



Response: 



EPA disagrees with the commenter’s statement that the TWG 



Alternative fails to demonstrate that it will “achieve greater 



reasonable progress toward natural visibility conditions.” As 



explained below, we disagree with the various comments 
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underlying the argument that our framework for analyzing the TWG 



Alternative is flawed. 



EPA appropriately focused on a comparison of the emissions 



reductions from BART and the TWG Alternative, rather than using 



visibility modeling to compare the two approaches. As the 



commenter noted, EPA’s regulations provide a specific two-



pronged test that may be used to demonstrate that a BART 



alternative achieves greater reasonable progress. In this 



rulemaking, EPA has applied the first prong of that test to 



demonstrate that the TWG Alternative provides for greater 



reasonable progress. The first prong of the test, set out in 40 



CFR 51.308(e), states that if the distribution of emissions is 



not substantially different under BART and the alternative, and 



“the alternative measure results in greater emission 



reductions,” the alternative may be deemed to achieve greater 



reasonable progress. Because both BART and the TWG Alternative 



apply to the same source the geographic distribution of 



emissions is similar.110 EPA therefore applied this test to 



 



110 In providing states with the flexibility to adopt alternative measures in 
lieu of BART, EPA assumed that under the BART alternative provisions, states 
would most likely adopt a trading program rather source specific BART 
controls. See, e.g., 40 CFR 308(e)(a regional haze SIP must contain BART 
limits unless the State demonstrates that “an emissions trading program or 
other alternative will achieve greater reasonable progress…”). The geographic 
distribution of emissions under a trading program is unlikely to be similar 
to that under source-specific BART. In contrast, the geographic distribution 
of emissions under a “better than BART” alternative that applies only to the 
BART source in question would be similar. 
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determine whether the TWG Alternative provided for greater 



reasonable progress, taking into account total NOX emissions over 



the 2009 to 2044 period from both BART and the TWG Alternative. 



The commenter argues, however, that the emissions must be 



temporally similar in order for this test to apply. When EPA 



added §51.308(e)(3) to the regional haze regulations in 2005, 



however, we made clear that EPA intended this test to apply 



where the geographic distribution of emissions between the BART 



and an alternative were similar.111 This approach is reasonable, 



as visibility modeling is not needed to demonstrate that a 



greater reduction in emissions from a source will result in 



greater visibility benefits than a lesser reduction in emissions 



from the same source. Accordingly, to the extent that the 



regulations are not clear that the test applies where the 



geographic distribution of emissions is similar, our 



interpretation is a reasonable one. In concluding that this test 



is the appropriate one to apply, EPA is not ignoring the 



commenter’s argument that the TWG Alternative distributes 



emissions over time very differently than would BART, and that 



in the near term, visibility would improve more rapidly if EPA 



were to require the installation of BART controls sooner. It is 



 



111 70 FR at 39136. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 102 of 218 



 



not necessary to model the visibility impacts of the TWG 



Alternative and BART, however, to reach that conclusion.112 



EPA is accordingly determining that the provisions for 



retiring capacity and installing SCR under the TWG Alternative 



achieve a similar geographic distribution of emissions and that 



the appropriate test to apply is whether the alternative 



provides for greater emissions reductions than BART. In applying 



that test, EPA considers it reasonable to consider the 



cumulative emissions under BART and the BART alternative, rather 



than to simply compare annual emissions in some future year 



under the two scenarios. This approach provides a reasonable 



 



112 Although the commenter argues that visibility modeling is required to 
demonstrate that the TWG Alternative makes greater reasonable progress, the 
commenter notes only in passing the second test set out in the regulations at 
40 CFR 51.308(e)(3) governing situations where BART and a BART alternative 
will result in dissimilar distributions of emissions. In such situations, 
greater reasonable progress may be shown if visibility modeling shows that 
(i) visibility does not decline in any Class I area, and (ii) there is an 
overall improvement in visibility by comparing the average differences 
between BART and the alternative over all affected Class I areas. Even absent 
visibility modeling, it seems clear that the TWG Alternative, which requires 
NGS to reduce emissions from current levels, will not cause visibility to 
decline in any Class I area. Visibility modeling done by EPA in response to 
comments regarding the limited benefits of SO2 and PM reductions suggests that 
the TWG Alternative also passes the second half of this test. As explained in 
the RTC, EPA modeled the visibility impacts of TWG Alternatives A1, A2, and 
A3 (the operating scenarios that include reductions in alternative 
pollutants). See RTC for further discussion. This modeling shows that the 
cumulative visibility benefits of the TWG Alternative outweigh those 
associated with BART. Although we have not modeled the visibility impacts of 
Alternative B, compliance with the 2009-2044 and 2009-2029 NOx Caps will 
require NGS to achieve emission reductions similar to those required under 
Alternative A1 because the 2009-2029 NOX Cap is based on emissions that would 
be expected to occur under Alternative A1 (closure of one unit in 2019) and 
the 2009-2044 NOX Cap applies to all alternatives under the TWG Alternative. 
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mechanism to give credit to NGS for its early reduction in NOX 



emissions from the installation of combustion controls. 



 The commenter also objects to EPA’s decision to approve a 



BART alternative that will not be fully implemented by 2018. EPA 



agrees that the regional haze rule requires BART alternatives to 



be fully implemented by states by 2018, the end of the first 



planning period for states that were required to submit regional 



haze plans.113 As noted in the Proposed Rule, given the deadline 



for the submittal of regional haze SIPs, EPA’s regulations 



accordingly built in an additional five years beyond the BART 



compliance date for the implementation of BART alternatives.114 



We note that in this action, although the TWG Alternative 



will not be fully implemented until 2044, NOx emissions from NGS 



have already declined from historical levels, and significant 



additional declines in emissions are expected in 2019 and again 



in 2030.  Nonetheless, we acknowledge that we are looking 



forward to 2044 for full implementation of the TWG alternative, 



well beyond the 2018 date in the RHR. We explained the basis for 



our proposed decision to set the compliance period for the TWG 



Alternative in the Supplemental Proposal. EPA’s reasoning on 



this issue is grounded in CAA section 301 and the TAR. The TAR 



 



113 40 CFR 51.308(e)(2)(iii). 
114 78 FR at 8288. 
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generally exempted Tribes from the CAA submittal deadlines that 



applied to States. EPA interprets the requirement in 40 CFR 



51.308(e)(2)(iii) to constitute a reasonably severable RHR 



submittal deadline that applies to States but not to Tribes. If 



the alternative measure is promulgated by the State, it must 



“submit[s] an implementation plan containing the following plan 



elements and include[s] documentation for all required analyses: 



. . . (iii) A requirement that all necessary emission reductions 



take place during the period of the first long-term strategy for 



regional haze.” Therefore, it is a required “plan element” for a 



State-only required implementation plan submittal. See 40 CFR 



51.308(b)(3)(requirements for States to submit long-term 



strategies). Because it is not mandatory for the Tribe to submit 



a long-term strategy, there is no mandatory requirement for the 



Tribe to ensure that all emissions reductions from a better than 



BART alternative occur within some deadline. 



This result is equitable as well as reasonable. States were 



required to submit SIPs in 2007, allowing 11 years for a “better 



than BART” alternative to be achieved in 2018. Because this is a 



FIP for a source in Indian country, and we are only now 



implementing the requirement in 2014, it is equitable to extend 



the compliance time as well. Please see the RTC for a more 



detailed discussion. 
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In summary, EPA is determining that the TWG Alternative is 



“better than BART” based on achieving greater NOX emissions 



reductions over a similar geographic distribution, within the 



date of the goal specified in the RHR of achieving natural 



conditions in 2064. Given the requirement for the owner/operator 



to cease conventional coal-fired generation at NGS in 2044, and 



with cumulative emissions over 2009 to 2044 being less than the 



BART Benchmark, the TWG Alternative satisfies the requirements 



of the RHR with respect to NOX BART as applied to Navajo Nation 



based on the TAR. 



Comment: EPA overestimated the BART Benchmark 



 Aside from its assertions that an approach using a BART 



Benchmark based on total emissions is not lawful under the CAA, 



one commenter (an organization representing itself and several 



other non-governmental organizations) stated that EPA’s 



assumptions in calculating a numerical value for the BART 



Benchmark included errors and improper credits. Specifically, 



the commenter asserted that: (1) EPA’s credit for the early 



installation of LNB/SOFA runs counter to the Regional Haze Rule, 



EPA’s longstanding policies, and EPA’s specific statements 



regarding the haze determination for NGS, (2) EPA’s proposal to 



delay BART due to the LNB/SOFA credit creates a dangerous 



precedent that threatens to significantly undermine the regional 



haze program, (3) EPA made a number of errors in its 
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calculations that all have the effect of artificially inflating 



the BART Benchmark. The specific errors purported by the 



commenter are outlined in more detail in the RTC. The commenter 



asserts that in total, assuming a final rule by July 1, 2014, 



their recommended revisions to the BART Benchmark would reduce 



the estimated emissions under BART during EPA’s chosen timeframe 



(2009-2044) by nearly 100,000 tons, a reduction of approximately 



26 percent. The commenter asserted that if EPA persists in using 



the emission cap framework, EPA must correct the NOX cap to 



prevent alternatives from being compared to an artificially 



inflated estimate of total NOX emissions. 



Response: 



 The commenter questions the use of LNB/SOFA credit in the 



BART Benchmark and cites three sources to support its assertion 



that the LNB/SOFA credit runs counter to the RHR and EPA’s long-



standing policies: (1) page 18 of a report written by Victoria 



Stamper (Stamper Report), which was commissioned by the 



commenter and submitted as part of its comments,115 (2) page 



35,728 of the July 1, 1999 Regional Haze Rule, and (3) section 



IV.D.4.d of the BART Guidelines.116 EPA disagrees with these 



assertions. 



 



115 See document number 0372 in the docket for this rule. 
116 Id. page 21. 
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The three citations provided by the commenter do not 



support its assertions that our proposal to credit NGS for the 



early installation of LNB/SOFA runs counter to the Regional Haze 



Rule or EPA’s long-standing policies. These three citations 



merely address the appropriate baseline period to use in the 



five-factor BART analysis. Page 18 of the Stamper Report 



supports our use of 2001-2003 as the baseline period for our 



BART determination for NGS and cites to 64 FR at 35,728 of the 



July 1, 1999 Regional Haze Rule that discusses EPA’s 



determination that the most appropriate baseline period would be 



over the 2001 to 2004 timeframe. The baseline period is used for 



evaluating the costs and visibility benefits of controls. The 



Stamper Report also cites Section IV.D.4.d of the BART 



Guidelines at 40 CFR Part 51 Appendix Y, that states baseline 



emissions should generally represent a realistic depiction of 



anticipated emissions for the source based on actual emissions 



from a baseline period. 



The commenter also cited the discussion in our Proposed 



Rule under Factor 3, where we described, in 2008, how the early 



installation of LNB/SOFA would not prejudice the implementation 



of more effective controls for BART. As stated previously, we 



did not use the LNB/SOFA credit to justify a less stringent 



determination of BART for NGS. The commenter characterizes the 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 108 of 218 



 



credit as a shift in course from the agreements and 



understandings established in 2008 during the PSD permit process 



for the installation of LNB/SOFA. EPA disagrees. As stated in 



our Proposed Rule, citing the Ambient Air Quality Impact Report 



from the 2008 Proposed PSD Permit, EPA stated that the early 



installation of LNB/SOFA systems would not affect the baselines 



for cost or visibility improvements, and therefore will not 



influence EPA’s determination of the NOX reductions required for 



BART.117 EPA’s BART analysis for NGS was consistent with this 



statement. As previously noted, EPA used the 2001-2003 period as 



the baseline for determining cost-effectiveness and visibility 



benefits of controls, and determined, based on our analysis of 



all five factors, that SCR+LNB/SOFA is an appropriate BART 



Benchmark for NGS. 



The commenter relies on EPA’s statements about the 



appropriate baseline period to support an assertion that in a 



BART analysis, EPA should not give consideration or credit for 



controls installed after the baseline period. As stated in 



section 5.0 of the RTC, although we appropriately acknowledged 



the installation of LNB/SOFA after the baseline period at NGS 



under Factor 3 (existing controls at the facility), our analysis 



of cost-effectiveness and anticipated visibility benefits 



 



117 See 78 FR at 8284 (February 5, 2013). 
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appropriately compared SCR+LNB/SOFA against the 2001-2003 



baseline period.118 



EPA’s proposed credit for early installation of LNB/SOFA 



was not associated with our five-factor analysis or BART 



determination for NGS. Rather, EPA discussed the LNB/SOFA credit 



in our framework for evaluating alternatives to BART. 



Specifically, in discussing our framework for BART Alternatives, 



EPA calculated the cumulative NOX reductions achieved early 



because the operator of NGS elected to install LNB/SOFA on one 



unit per year over 2009-2011, instead of waiting for the 



compliance period for BART. In our Proposed Rule and 



Supplemental Proposal we used this value, the LNB/SOFA credit, 



when comparing BART Alternatives to BART. As discussed elsewhere 



in the RTC, EPA’s proposal to allow BART Alternatives to take 



credit for the early installation of LNB/SOFA at NGS is a 



reasonable use of our discretion under the TAR.119 



EPA disagrees with the assertion that this credit creates a 



dangerous precedent that threatens to significantly undermine 



the regional haze program. EPA notes that part of our rationale 



 



118 We note that in State of North Dakota v. EPA, the U.S. Court of Appeals for 
the Eighth Circuit vacated and remanded EPA’s promulgation of a FIP for Coal 
Creek Station because EPA did not consider the existing pollution control 
technologies in use at Coal Creek Station that were voluntarily installed 
after the baseline period. This document is included in the docket for this 
rule. 
119 See 78 FR at 62511 (October 22, 2013). 
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for the better than BART framework for NGS (including the credit 



for the early installation of LNB/SOFA and the adjusted 



compliance timeframe for BART Alternatives) was the potential 



impacts to numerous tribes that rely on NGS and/or CAP, as well 



as EPA’s regulations specifying that SIP submittal deadlines 



that apply to states do not apply to Tribes (or to EPA when 



implementing FIPs in Indian country). Further, EPA notes that 



the relationship between NGS and CAP is unique, the only other 



BART-eligible source in Indian country is the Four Corners Power 



Plant, and EPA has already completed the BART determination and 



FIP for this facility.120 



The commenter alleges that “EPA’s claimed reliance on 



“early” LNB/SOFA as an excuse to avoid or delay what is legally 



required is misplaced and without foundation in the facts or 



law.”121 EPA disagrees with the assertion that we are delaying 



BART. As stated elsewhere in the RTC, as well as in our Proposed 



Rule and Supplemental Proposal, EPA did not propose to “delay 



BART.” EPA proposed to provide additional flexibility in the 



compliance timeframe for alternatives to BART.122 



 



120 See 77 FR 51620 (August 24, 2012). 
121 See page 22 of the EarthJustice comment letter dated January 3, 2014 
(document 0367 in the docket for this rule). 
122 See 78 FR at 8288, column 1, describing our proposed BART determination. 
See also 78 FR at 8289, section titled “Legal Rationale for Extending 
Compliance Schedule for Alternative Measures for NGS.” 
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The commenter’s use of quotation marks around the word 



“early” implies that the LNB/SOFA modifications were not, as a 



factual matter, installed early. However, EPA notes that in 



2008, when the operator of NGS began discussions with EPA 



regarding the permitting requirements associated with the 



significant increase in carbon monoxide (CO) emissions that 



would result from the installation of LNB/SOFA, EPA had already 



begun our process for evaluating BART for NGS, but had not yet 



proposed a BART determination or put forth our ANPR. Therefore, 



no requirement existed that mandated the installation of 



LNB/SOFA at NGS. In addition, the operator of NGS was aware that 



a BART determination, that would likely involve but may not be 



limited to LNB/SOFA, was forthcoming. As noted in our Proposed 



Rule, the operator of NGS could have waited until the compliance 



date for BART to initiate any reductions in NOX emissions; 



however, the operator elected in 2008 to seek the necessary 



permit to install LNB/SOFA on one unit per year over 2009-



2011.123 Thus, because the LNB/SOFA modifications were made in 



2009-2011, NOX emissions from NGS declined from a high of over 



35,000 tons in 2002 to less than 20,000 tons after 2011.124 



 



123 See Proposed Rule at 78 FR at 8289 (February 5, 2013). 
124 See RTC and references therein. In 2011, NGS emitted 19,900 tons of NOX, in 
2012, NGS emitted nearly 16,500 tons of NOX and in 2013, nearly 17,500 tons of 
NOX. 
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Although some of the decline in total NOX emissions can be 



attributed to a decrease in capacity utilization (i.e., decline 



in heat input of approximately 13 percent when comparing 2002 to 



2013), the dominant contributor to the decline in NOX emissions 



from NGS was from the installation of LNB/SOFA over 2009-2011. 



EPA considers these emission reductions to be real reductions 



that were not required (i.e., voluntary and surplus) and were 



achieved in advance of any actual requirement to reduce 



emissions (i.e., early). 



EPA also disagrees with the assertion that we made errors 



in calculating the BART Benchmark and NOX Cap. The commenter 



argues that SCR can meet a lower emission limit than proposed by 



EPA and that EPA should have set a compliance date within 3.5 



years. As discussed in Section 8.1 of the RTC, EPA disagrees 



that the BART Benchmark should be based on an emission limit of 



0.040 lb/MMBtu and that compliance should be required in 3.5 



years. EPA is finalizing a BART Benchmark based on our 



determination requiring NGS to meet a limit of 0.055 lb/MMBtu 



within five years of the effective date of the Final Rule. 



Therefore, EPA is not revising the BART Benchmark or NOX Cap to 



assume a limit of 0.040 lb/MMBtu or a shorter compliance time 



for BART. 



 In addition, the commenter recommends that EPA use average 



heat input over the baseline period (i.e., over 2001-2003) 
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rather than the average over the pre-LNB/SOFA time period (i.e., 



average over 2001-2008) to calculate future emissions. The 



commenter notes that our calculations for cost-effectiveness use 



baseline heat input over 2001-2003 to calculate pre- and post-



control emissions (approximately 5,264 tons per year). The 



commenter asserts that this inconsistency is arbitrary. The 



commenter correctly notes that EPA used the average heat input 



over 2001-2008 (the pre-LNB/SOFA time period) to estimate 



emissions over 2009-2019 that would have occurred if the 



operator of NGS had not installed LNB/SOFA early, and emissions 



over 2019 to 2044 under BART (5,345 tons per year). The average 



heat input over the baseline period of 2001-2003 was 191,505,266 



MMBtu, while the average heat input over 2001-2008 was 



194,373,910 MMBtu. This is a difference of about 1.5 percent. 



EPA agrees that use of the same 2001-2003 baseline heat input 



value for estimating pre- and post-control emission rates is 



appropriate and consistent with the RHR and BART Guidelines, 



particularly in light of the goal of understanding the effect of 



a given control technology on emissions (i.e., assume identical 



values for baseline and future heat input to isolate the impact 



of control technologies). However, this approach does not mean 



that an average from the three-year baseline period (2001-2003) 



is most appropriate for estimating future emissions in 



determining the BART Benchmark. EPA notes that the use of 
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average heat input for 2001-2008 includes the baseline period 



recommended by the commenters and provides a larger data set, 



and therefore a more robust average value for estimating future 



emissions. EPA considers the use of an average value based on 



three years to be less robust than an average value based on 



eight years of data for representing potential future operation; 



therefore, EPA is retaining our use of the average heat input 



over 2001-2008 for estimating emissions over 2009-2044. EPA 



further notes that emission caps in permit requirements are 



typically established based on the facility’s potential to emit 



(PTE) and would thus be calculated using maximum heat input 



values. The highest observed annual heat input value was 



199,398,687 MMBtu and, if used in the NOX cap, would result in a 



significantly higher BART Benchmark. 



 The commenter also argues that in calculating the NOX cap, 



EPA should use a value that reflects an annual average for post-



control emission rates rather than a rate based on a 30-day 



average limit of 0.055 lb/MMBtu. The commenter reviewed daily 



data from 2000 to 2013 and calculated the ratio of the maximum 



30-day average rate to the annual rate for each year and 



determined an average ratio of 1.135. Based on this ratio, the 



commenter recommended that the BART emission limit of 0.055 



lb/MMBtu (on a rolling average of 30 boiler operating days) be 



reduced by a factor of 1.135 as an estimate of what the annual 
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average post-control emission rate would be at NGS (i.e., 0.048 



lb/MMBtu). EPA agrees that generally, emission rates averaged 



over an annual basis are lower than emission rates averaged over 



a 30-day basis. However, EPA did not propose setting a BART 



limit for NGS on an annual average basis and EPA did not receive 



any comments suggesting that we do so. Without an enforceable 



annual limit, EPA considers it inappropriate to assume a lower 



emission rate in our calculation of the NOX Cap. We note that the 



BART Guidelines require that BART limits for EGUs be set on a 



rolling average of 30 boiler operating days. Therefore, although 



the BART Guidelines would not preclude establishing multiple 



emission limits over different averaging periods, the BART 



Guidelines do not require it. 



 Separately, the commenter also asserts that EPA 



overestimated the 2009-2044 NOX Cap. The commenter represents 



EPA’s NOX Cap as the scenario it calls “CAP-1” with a value of 



494,899 tons. This value is consistent with the 2009-2044 NOx Cap 



EPA proposed in our Supplemental Proposal.125 The commenter 



asserts that this value is overestimated because (1) actual heat 



input data should be used to calculate the NOX Cap; and (2) the 



 



125 See Table 3 of our Supplemental Proposal at 78 FR at 62516 (October 22, 
2013). 
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LNB/SOFA could be installed in two years.126 EPA disagrees with 



these assertions. 



 The commenter argues that for the period of 2009-2013, 



actual heat input data should be used to calculate the NOX Cap 



instead of the average heat input value over 2001-2008. EPA 



acknowledges that actual heat input data is available for the 



2009-2013 period; however, EPA considers using the average value 



to be appropriate, recognizing that years of lower than average 



capacity utilization will be balanced with years of higher than 



average capacity utilization at NGS. 



The commenter also asserts that LNB/SOFA could have been 



required in two years, on a separate compliance timeframe than 



installation of SCR and that this should have been incorporated 



in our calculation of the NOX Cap. EPA is not aware of any BART 



determination that required combustion controls on a different 



schedule than post-combustion controls. Although the commenter 



correctly notes that LNB/SOFA was installed in three years (on 



one unit per year over 2009-2011), EPA notes that the operator 



began the permitting process in 2008 and installed the LNB/SOFA 



during periods of major outage for each unit, which occurs at 



 



126 See Table 3 of the report written by Nathan Miller and Raijit Sahu 
(Miller/Sahu Report) commissioned by the commenter and submitted with its 
comments. See document number 0370 in the docket for this rule. 
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NGS every six years for each unit.127 EPA expects that it would 



not have been practicable to require installation of LNB/SOFA 



within two years following the final rule because, in order to 



accommodate one year for permitting, it would have required 



major outages on all three units in the same year. Therefore, 



EPA does not consider it practicable to assume the LNB/SOFA 



would or could have been installed on a separate track from the 



SCR. 



Although the commenter makes assertions related to 



purported overestimations of the BART Benchmark and the 2009-



2044 NOX Cap separately, the commenter combines all of the 



assertions together to argue that the 2009-2044 NOX Cap should be 



373,029 tons (121,870 tons, or 25 percent, lower than EPA’s 



proposed 2009-2044 NOX Cap of 494,899 tons). As outlined above, 



EPA disagrees than any of the purported corrections suggested by 



the commenter are necessary or appropriate for projecting annual 



emissions to calculate the 2009-2044 NOX Cap. 



Comment: EPA double-counted the benefits of LNB/SOFA 



One commenter asserted that EPA double-counted the benefits 



of the early installation of LNB/SOFA, stating that EPA 



calculated cumulative emissions for the BART alternatives 



 



127 See tab titled “Outage Cycle” in the document titled “EPA Analysis of BART 
Alternatives” in document number 0004 in the docket for this rule. 
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including the benefits of early reductions, then subsequently 



applied a LNB/SOFA credit again to BART alternatives. 



Response: 



EPA disagrees with the assertion that we double-counted 



emission reductions associated with the early installation of 



LNB/SOFA. 



In our February 5, 2013 proposed rule, EPA calculated the 



value of the LNB/SOFA credit based on the difference between 



total emissions under the BART scenario where LNB/SOFA is 



installed concurrently with SCR and the actual scenario when 



LNB/SOFA was installed early. The value of this credit was then 



applied to total emissions over 2009-2044 under Alternative 1.128 



Although our calculation of emissions under Alternative 1 did 



account for actual emissions with early installation of 



LNB/SOFA, and thus applying the LNB/SOFA credit to the BART 



Alternative may appear to be double counting, it is not double-



counting because the BART Alternatives were compared against a 



BART Benchmark that also accounted for actual emissions with 



early installation of LNB/SOFA. Thus, both the BART Benchmark 



and Alternative 1 were calculated the same way (actual emissions 



accounting for early LNB/SOFA installation), and the LNB/SOFA 



 



128 See document titled “EPA Analysis of BART Alternative.xlsx” in document 
0004 in the docket for the rule. 
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credit was only applied to Alternative 1. An example of double-



counting would have been if EPA had applied the LNB/SOFA credit 



to cumulative emissions over 2009-2044 under Alternative 1 and 



then compared that value to total emissions over the same period 



under BART assuming LNB/SOFA and SCR were installed 



concurrently. 



 In our October 22, 2013 Supplemental Proposal, EPA 



approached the calculation from a different but equivalent 



perspective. The new calculation approach was used because it 



was more intuitive to apply and understand in the context of an 



enforceable cap on NOX emissions. In the Supplemental Proposal, 



the BART Benchmark was established as the total emissions over 



2009-2044 that would have occurred if LNB/SOFA and SCR were 



installed concurrently, five years following the effective date 



of the final rule. Total emissions under BART Alternatives were 



then calculated using actual emissions beginning in 2009 (i.e., 



accounting for the early installation of LNB/SOFA) and 



projections for future emissions. Thus, in the methodology used 



in the Supplemental Proposal, the LNB/SOFA credit was applied to 



the BART Benchmark and NOX Cap, rather than to the TWG 



Alternative. This method is equivalent to the one used in the 



Proposed Rule but does not give the appearance of double-



counting. In our Supplemental Proposal and supporting documents, 



EPA included calculations to show that these two methods are 
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equivalent.129 The two methods are equivalent because what 



matters in the “better than BART” context is the difference 



between total emissions under BART and total emissions under the 



BART Alternative. Whether the LNB/SOFA credit is applied to BART 



or BART Alternatives will affect the absolute value of a total 



(e.g., using the numbers in Table 2 of the Supplemental 



Proposal, the LNB/SOFA credit represents a difference of 377,008 



tons or 480,489 tons), but it does not affect the difference 



between BART and BART Alternatives. The method used in the 



Supplemental Proposal is more intuitive because BART and the 



BART Benchmark reflect total emissions over 2009-2044 that would 



have occurred if LNB/SOFA were installed concurrently with SCR, 



and the BART Alternatives reflect actual emissions without 



further credit or modification. Because no credits or 



modifications are made to actual emissions under the BART 



Alternatives, this method is the more logical accounting 



methodology for determining compliance with the 2009-2044 NOX 



Cap. 



Comment: BART Alternatives would interfere with reasonable 



progress goals in other states 



 



129 See Table 2 of the Supplemental Proposal (78 FR at 62515, October 22, 2013) 
and document number 0191 titled “Supplemental Better than BART 
Alterntives.xlsx” in the docket for this rule. 
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 One commenter stated delaying the compliance date for BART 



will allow NGS to continue emitting pollutants in excess of the 



levels modeled by the WRAP and will interfere with the ability 



of Arizona, Utah, and Colorado to meet their reasonable progress 



goals for 2018. 



Response: 



The issue raised by the commenter is outside the scope of 



our rulemaking addressing the NOX BART requirements for NGS. 



Although 40 CFR 51.308(d)(3) requires states to submit long-term 



strategies that are sufficient to ensure that the state has 



included all measures needed to achieve its share of emission 



reductions agreed to through the regional planning process, the 



Navajo Nation has not yet submitted a long-term regional haze 



strategy. In addition, EPA has not yet found it necessary or 



appropriate to address these requirements through a FIP. If EPA 



determines it is necessary or appropriate to do so, we will take 



appropriate action. 



Meanwhile, we note that for NGS, the WRAP assumed that NOX 



emissions in 2018 would equal 10,611 tons per year. NOX emissions 



under the TWG Alternative, in turn, will range from 



approximately 13,000 to 15,000 tons per year following the 



closure of one unit (or equivalent curtailment) at the end of 



2019. We also note that the closure of one unit (or equivalent 



curtailment) by the end of 2019 would reduce not only NOX, but 
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also emissions of SO2. Given the overall changes in emissions 



from the various regional haze actions since the WRAP made its 



projections, we will be better able to assess the need, if any, 



for further action once Arizona, Utah, and Colorado have 



prepared regional haze SIPs for the second planning period. 



J. Comments on the TWG Alternative and EPA’s Supplemental 



Proposal 



Comment: TWG Alternative should not be premised on SCR as BART 



One commenter argued that the 2009-2044 NOX Cap used for the 



TWG Alternative is unduly and arbitrarily stringent because it 



is based on a limit of 0.055 lb/MMBtu, which the commenter 



believes is too stringent because (1) EPA should not have 



determined that SCR is BART and (2) even if SCR were the 



appropriate basis for BART, 0.055 lb/MMBtu is not achievable. 



The commenter stated that because Arizona agricultural users 



will phase out their use of CAP Ag Pool water by December 2030 



pursuant to the 2004 Arizona Water Settlement Act (AWSA), 



capital costs that are collected in advance of SCR operation 



will be imposed on NIA users in exchange for no benefit. The 



commenter asserted that if EPA finalizes either of the “better 



than BART” alternatives without modification, it would be 



arbitrarily and capriciously apportioning compliance costs to 



NIA water users for which they are not responsible. Given EPA's 



acknowledgment of the compliance flexibility that exists with 
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respect to the TAR, the commenter believes that the failure to 



consider potential “better than BART” alternatives that would 



afford compliance flexibility to all NGS stakeholders on an 



evenhanded basis constitutes an abuse of discretion on the part 



of EPA. 



Response: 



 EPA disagrees with the assertion that the TWG Alternative 



is unduly and arbitrarily stringent because it is based on a 



BART limit of 0.055 lb/MMBtu. We consider the limit of 0.055 



lb/MMBtu to appropriate for establishing the BART Benchmark for 



NGS. EPA addressed specific comments related to the BART limit 



in section 8.1 of the RTC. We also note that the TWG Alternative 



was developed as an agreement between diverse stakeholders, 



including SRP, the operator of NGS on behalf of itself and other 



co-owners, and the CAWCD. Although both entities submitted 



comments in opposition to the proposed BART limit of 0.055 



lb/MMBtu, both parties signed the TWG Agreement that establishes 



the NOX Cap based on the proposed BART limit of 0.055 lb/MMBtu. 



The commenters indicate that their access to CAP Ag Pool 



water is expected to end in 2030, and assert that the timeframes 



for compliance with the limit of 0.07 lb/MMBtu in 2030 would 



necessitate water rate increases prior to 2030. The commenter 



asserts that it is arbitrary and capricious for NIA water users 



to pay a few years of higher CAP water rates for controls that 
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will not be operational until after their access to the CAP Ag 



Pool expires. EPA notes that the direct impact of compliance 



with the limit of 0.07 lb/MMBtu in 2030 under the TWG Agreement, 



presumably with installation and operation of SCR, would be on 



the cost of electricity generation. Increasing water rates are 



indirect impacts that result from the relationship between NGS 



and CAP. EPA does not set or determine water rates charged by 



CAWCD to the CAP Ag Pool or any other classes of CAP customers. 



EPA’s proposed and final approval of requirements consistent 



with the TWG Agreement as a “better than BART” alternative is 



based on our review of the anticipated emission reductions 



associated with the TWG Alternative compared to BART. Although 



EPA, DOI, and DOE have committed to work together on many issues 



related to NGS, including funding for the federal portion of 



capital improvements at NGS, EPA does not determine how controls 



would be financed and how and when electricity or water rates 



would be adjusted to recover costs. 



Comment: TWG Alternative does not fully meet EPA’s obligations 



to the Gila River Indian Community 



 The Gila River Indian Community said that even though it 



fully supports the TWG Alternative, it is concerned that EPA has 



not met its obligations to the Community because of the 



significant costs to NGS and associated impacts on the 



Community. Rather, the commenter views the TWG Alternative as 
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the first step in a process that will limit the impacts on the 



Community because only under the TWG Alternative will key U.S. 



commitments contained in the TWG Agreement be realized. 



Specifically, under the TWG Agreement, and as outlined by the 



commenter, DOI will work with the Community and other tribes in 



the area around NGS, to evaluate the actual impacts the 



regulatory requirements will have on NGS over time. The 



commenter specifically referred to the U.S. commitment to 



allocate $10 million annually for 10 years starting in 2020, 



from the Reclamation Water Settlements Fund to reduce impacts to 



the Development Fund. 



Response: 



EPA acknowledges the comment and is aware that costs 



associated with implementing the TWG Alternative will have 



implications for numerous Tribes, including the Gila River 



Indian Community. EPA is committed to continuing to work with 



the Department of the Interior and the Department of Energy in 



the Interagency Working Group on NGS, as laid out in the Joint 



Statement signed in January 2013 by the heads of the three 



agencies, to work with tribes to address long-term issues 



related to NGS. The provisions in the TWG Agreement that are not 



related to EPA’s authority to evaluate BART or a “better than 



BART” alternative, however, are beyond the scope of this 



rulemaking. 
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Comment: TWG Alternative is vague and unenforceable 



 One commenter stated that a BART determination must include 



clear requirements for emissions reductions and a clear timeline 



for those reductions, to ensure continuing visibility 



improvements in Class I areas. The commenter indicated that 



without specific emission limits and/or commitments to retire 



specific amounts of capacity from specific units, as of a date 



certain, it is impossible to calculate the visibility 



improvements that will result from the TWG Alternative, 



particularly TWG Alternatives A3 and B, and it will be 



impossible for individuals or EPA to assess whether NGS is on 



track to meet the emission reductions necessary to ensure 



reasonable progress toward natural visibility in affected Class 



I areas. 



Response: 



 EPA disagrees with the assertion that the TWG Alternative 



is vague and unenforceable. EPA acknowledges that the TWG 



Alternative provides flexibility in a manner that appears 



complex. This complexity is a result of the role future 



ownership outcomes will have in determining the most reasonable 



compliance options in the future. Once the ownership issues are 



resolved, the scope of options under the TWG Alternative 



narrows. Although some flexibility still remains in the TWG 



Alternative, particularly under TWG Alternative B, the options 
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for future operation of NGS are bounded by the limitations 



provided by the 2009-2044 and 2009-2029 NOX Caps. 



 Contrary to the assertions by commenters, EPA included 



proposed regulatory language in our Supplemental Proposal that 



provided specific and enforceable timelines for achieving 



emission reductions under the TWG Alternative. The proposed 



language under 40 CFR 49.5513(j)(3)(i), “Operating Scenarios to 



Comply with 2009-2044 NOX Cap,” defines the timeframes and 



requirements under TWG Alternatives A1, A2, A3, and B, all of 



which must be implemented in a manner that ensures total NOx 



emissions over 2009-2044 remain below the 2009-2044 NOx Cap. 



Specifically, §49.5513(j)(3)(i)(A) defines Alternative A1, and 



specifies the following requirements: (1) by December 31, 2019, 



the owner/operator shall permanently cease operation of one 



coal-fired unit and (2) by December 31, 2030, the owner/operator 



shall comply with a NOx emission limit of 0.07 lb/MMBtu on each 



of the two remaining coal-fired units. Alternative A1 is the 



simplest of the possible operating scenarios under the TWG 



Alternative and §49.5513(j)(3)(ii)(A) specifies that Alternative 



A1 applies under three potential future ownership possibilities. 



 TWG Alternative A2 is defined in §49.5513(j)(3)(i)(B) and 



requires (1) by December 31, 2019, the owner/operator shall 



permanently cease operation of one coal-fired unit, and (2) by 



December 31, 2019, the owner/operator may elect to increase net 
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generating capacity of the remaining two coal-fired units by a 



combined total of no more than 189 MW. The actual increase in 



net generating capacity shall be limited to the sum of 19 MW and 



the ownership interest, in net MW capacity of up to 170 MW, 



purchased by the Navajo Nation by December 31, 2019. The 



owner/operator shall ensure that any increase in the net 



generating capacity is in compliance with all pre-construction 



permitting requirements, as applicable, and (3) by December 31, 



2030, the owner/operator shall comply with a NOX emission limit 



of 0.07 lb/MMBtu on each of the two remaining coal-fired units. 



The future ownership possibilities that would trigger 



Alternative A2 are defined in §49.5513(j)(3)(ii)(B). 



 TWG Alternative A3 is defined in §49.5513(j)(3)(i)(C) and 



requires (1) by December 31, 2019, the owner/operator shall 



reduce net generating capacity of NGS by no less than 561 MW. 



The actual reduction in net generating capacity of NGS shall be 



determined by the difference between 731 MW and the ownership 



interest, in net MW capacity of up to 170 MW, purchased by the 



Navajo Nation by December 31, 2019, and (2) by December 31, 



2030, the owner/operator shall comply with a NOX emission limit 



of 0.07 lb/MMBtu on two units. The future ownership 



possibilities that would trigger Alternative A2 are defined in 



§49.5513(j)(3)(ii)(C). 
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 TWG Alternative B is defined in §49.5513(j)(3)(i)(D) and 



requires that in addition to the 2009-2044 NOX Cap, the 



owner/operator shall ensure compliance with the 2009-2029 NOX 



Cap. The 2009-2044 NOX Cap is defined in §49.5513(j)(2)(ii) as no 



more than 494,899 tons of NOX, and the 2009-2029 NOX Cap is 



defined in §49.5513(j)(2)(i) as no more than 416,865 tons of NOX. 



The 2009-2029 NOX Cap is based on closure of one unit by December 



31, 2019 and the 2009-2044 NOX Cap is based on compliance with 



the BART emission limit of 0.055 lb/MMBtu by July 1, 2019. The 



future ownership possibilities that would trigger Alternative B 



are defined in §49.5513(j)(3)(ii)(D). As described in 



§49.5513(j)(4)(iv), if TWG Alternative B is triggered, the 



owner/operator must submit annual Emission Reduction Plans that 



contain the anticipated year-by-year emissions to ensure 



compliance with the 2009-2029 and 2009-2044 NOX Caps. 



Comment: EPA did not evaluate other possible outcomes under TWG 



Alternative 



The commenter asserts that under the scenario of reduced 



capacity (three units remain open, i.e., TWG Alternative A3), 



EPA ignored other possible outcomes and simplistically assumed 



that two units would continue to operate at full capacity with 



SCR and the unit whose operation is curtailed would operate only 



with LNB/SOFA. The commenter asserts that there is no guarantee 



that the operator will choose to comply with TWG Alternative A3 
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in this manner. The commenter also asserts that there are an 



infinite number of ways the operator could comply with the 2009-



2029 and 2009-2044 NOX Caps under TWG Alternative B. 



Response: 



Although the specific arrangement under TWG Alternative A3 



that EPA evaluated is not required, EPA disagrees that nothing 



compels the operator to comply with this operating scenario in a 



manner that reduces emissions comparably with the assumption 



that two units would operate at full capacity with SCR and the 



unit that is curtailed would operate with LNB/SOFA. EPA notes 



that under TWG Alternative A3, as well as all other TWG 



Alternatives, the owner/operator must operate the units at NGS 



so that total emissions remain below the 2009-2044 NOX Cap (as 



well as the 2009-2029 NOX Cap under Alternative B). For example, 



under TWG Alternative A3, if the operator chose to curtail all 



three units by a total of 561 MW equally and comply with a limit 



of 0.07 lb/MMBtu on two units and 0.24 lb/MMBtu on one unit, 



total emissions over 2009-2044 are not likely to comply with the 



2009-2044 NOX Cap.130 Thus, the operator would be prohibited from 



operating in this manner and would need to, for example, 



significantly curtail operations to reduce emissions further, or 



risk violating the FIP. 



 



130 See RTC and references therein. 
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As noted in our Supplemental Proposal, EPA estimated total 



NOX emissions over 2009-2044 for TWG Alternatives A1, A2, and A3 



to provide assurance that the owner/operator could reasonably 



meet the 2009-2044 NOX Cap under the specific terms of those 



alternatives. EPA does not need to determine that all operating 



possibilities that are consistent with the requirements of TWG 



Alternative A1, A2, and A3 would also meet the 2009-2044 NOX Cap. 



The regulatory requirements EPA is finalizing for the TWG 



Alternative provide specific dates on which the owner/operator 



must close a unit, curtail operations, and meet emission limits. 



While there is some flexibility in how emissions might be 



curtailed under TWG Alternative A3, the 2009-2044 NOX Cap ensures 



that the operator does not implement a strategy that results in 



substantially more emissions than would be achieved by 



installing SCR on the two units that are operated at full 



capacity and curtailing operations on the unit that was not 



retrofit with SCR. 



 The commenter further states that the two possibilities 



EPA considered in our Supplemental Proposal are not likely to be 



the outcomes under TWG Alternative B. EPA agrees that TWG 



Alternative B provides more flexibility than TWG Alternative A. 



However, EPA disagrees that TWG Alternative B is so open-ended 



that it would not be enforceable or result in emission 



reductions at NGS. We note that the 2009-2029 NOX Cap was 
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calculated based on the closure of one unit with no additional 



increase in capacity (i.e., equivalent to emissions under TWG 



Alternative A1). Thus, the operator cannot maintain the status 



quo (operation of all three units at full capacity at a limit of 



0.24 lb/MMBtu) and meet the 2009-2029 NOX Cap. We recognize that 



several commenters are concerned about the flexibility under TWG 



Alternative B. However, as discussed further in the RTC, we note 



that the range of possible operating choices for TWG Alternative 



B is substantially constrained by the requirement to comply with 



the 2009-2029 and 2009-2044 NOX Caps. 



Although we disagree with commenters that the TWG 



Alternative is vague and unenforceable, in response to the 



concerns expressed by these commenters, to provide additional 



assurance that cumulative emissions of NOX from NGS under the TWG 



Alternative will not exceed the BART Benchmark, EPA is adding 



the following provisions to the Final Rule. Under all 



Alternatives, if cumulative emissions of NOX from NGS exceed the 



2009-2044 NOX Cap prior to 2044, the operator of NGS must 



permanently cease operation of NGS. In addition, under 



Alternative B, if cumulative emissions of NOX exceed the 2009-
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2029 NOX Cap prior to 2029, the operator of NGS must temporarily 



cease operation of all units at NGS.131 



 



EPA is finalizing the requirements of the TWG Alternative, 



consistent with Appendix B of the TWG Agreement, which require, 



among other things, emission reductions in 2019 and 2030. EPA is 



also adding as an enforceable requirement, the commitment in the 



TWG Agreement for the owner/operator to cease conventional coal-



fired electricity generation at NGS by 2044. EPA considers these 



timeframes to be consistent with the stated goal of section 169A 



of the CAA. EPA has addressed comments regarding consistency 



with EPA’s regulations, including the RHR and the TAR, in 



section 8.5 of the RTC. 



Comment: Relationship between TWG Alternative and Reasonably 



Attributable Visibility Impairment 



One commenter asserted that EPA was incorrect to claim that 



the TWG Alternative would absolve NGS of obligations related to 



a Reasonably Attributable Visibility Impairment (RAVI) finding 



that may be made for NGS. 



Response: 



 



131 The combination of the 2009-2044 and 2009-2029 NOX Caps under TWG 
Alternative B means that if NGS exceeds the 2009-2029 NOX Cap prior to 2029 it 
must cease operation, but the operator may re-start operation after 2030 as 
long as cumulative emissions have not yet exceeded the 2009-2044 NOX Cap. 
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EPA disagrees that we claimed that the TWG Alternative 



would absolve NGS of obligations related to RAVI. The commenter 



cited to footnote 21 in our Supplemental Proposal.132 In that 



footnote, we acknowledged that the TWG had intended their 



alternative to satisfy both the “better than BART” requirements 



of the RHR as well as any requirements of the RAVI program. Our 



footnote merely noted that there was no outstanding petition to 



certify impairment from NGS at any Class I area and outlined the 



process and requirements for triggering a BART determination 



under RAVI. Although we stated that a BART determination under 



RAVI would likely be the same as a BART determination under 



regional haze (i.e., an analysis of the five factors listed in 



the CAA), EPA did not make any conclusions or absolve NGS of any 



obligations related to RAVI because there is currently no action 



before EPA to make an attribution finding related to NGS. 



Comment: TWG Alternative should specify the technology required 



for compliance 



The Hopi Tribe indicated that it has serious concerns with 



the proposed TWG Alternative for several reasons, including 



because the TWG Alternative does not specify the technology, 



i.e., either SCR or an equivalent that will be used to achieve 



the same level of NOX reductions as the BART proposal. The 



 



132 See Supplemental Proposal, 78 FR at 62513, footnote 21 (October 22, 2013). 
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commenter states the TWG Alternative is ambiguous because both 



scenarios are vague and do not include the same level of 



assurance that the NOX reductions will be the same as under the 



BART proposal. Also, because the time NGS would be permitted to 



operate without SCR (or equivalent alternative) would be 



adjusted under the TWG Alternative, the commenter believes the 



TWG Alternative jeopardizes the goal of the CAA and the purpose 



of this regulation. 



Response: 



Our proposed BART determination did not specify what 



technology must be used because BART is defined as an emission 



limit that represents the level of control representing BART, 



not a particular technology. Thus, our Proposed Rule and the 



Supplemental Proposal both imposed emission limits for NOx. The 



limits for BART (0.055 lb/MMBtu) and the TWG Alternative (0.07 



lb/MMBtu) are based on what is achievable using a specific 



technology. Both limits are achievable with SCR, but the 



operator may consider using newer technologies, if available, as 



long as each unit complies with its applicable emission limit by 



its compliance date. The compliance period under the TWG 



Alternative is consistent with the goal of the CAA and the 
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purpose of the RHR, which are to restore visibility in Class I 



areas to natural conditions by 2064.133 



Comment: “Arbitrary” 2044 end date 



 One commenter stated that the 2009-2044 period analyzed for 



the TWG Alternative is arbitrary because it is quite likely that 



one or more NGS units will operate beyond that time frame. The 



commenter asserted that if NGS units continue to operate for 



even 3 additional years, until 2047, the TWG Alternative permits 



outcomes that will result in greater total NOX emissions than the 



2009-2044 NOX Cap. 



Response: 



 EPA disagrees with the comment that the 2044 end date for 



the NOX Cap is arbitrary. EPA used 2044 as the end date in our 



calculations of the BART Benchmark. We selected 2009-2044 as 



most appropriate because it includes the early installation 



dates for LNB/SOFA and extends until the anticipated 2044 



termination date of the renewed site lease that was approved by 



the Navajo Nation.134 Under the TWG Agreement signed by six 



entities including the Navajo Nation and SRP, the NGS Co-Tenants 



shall cease their operation of conventional coal-fired 



generating at NGS no later than December 22, 2044. At its 



 



133 40 CFR 51.308(d). 
134 See Footnote 60 in the Proposed Rule, 78 FR at 8290 (February 5, 2013). 
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election, consistent with the Lease Amendment, the Navajo Nation 



may continue plant operations at NGS after December 22, 2044 



consistent with EPA approval.135 Thus, the Navajo Nation may seek 



to operate NGS after 2044, however, EPA expects that operation 



of NGS after the owner/operator ceases conventional coal-fired 



generation would involve substantial modification to NGS and NGS 



would be required to meet all applicable regulatory and 



permitting requirements in existence at that time. To make this 



end date federally-enforceable, EPA is adding it as a 



requirement to the regulatory language in today’s final action. 



EPA is adding the following requirement to the regulatory 



language in the Final Rule under 40 CFR 49.5513(j)(3)(iii): 



By December 22, 2044, the owner/operator 
shall permanently cease operation of all 
coal-fired units at NGS. At its election, 
the Navajo Nation may continue plant 
operation at NGS after December 22, 2044, 
consistent with EPA approval under the New 
Source Review program. 



 



Comment: Emissions under the TWG Alternative 



 One commenter, an organization representing several 



environmental and non-governmental groups, stated that neither 



EPA nor TWG have provided a comprehensive technical analysis of 



the emissions that are possible under the TWG Alternative. The 



 



135 See Section VII.F of the TWG Agreement (page 14). 
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commenter asserted that it is EPA’s responsibility to provide an 



administrative record that contains comprehensive modeling and 



analysis for any BART proposal, but EPA left this critical 



component of the alternatives analysis undone. 



 The commenter provided its own calculations of emissions 



under TWG Alternative A and B and compared those estimates with 



its own calculation of a NOX Cap and BART Benchmark, and 



concluded that cumulative emissions from possible scenarios 



under the TWG Alternative are not lower than its NOX Cap or BART 



Benchmark. 



Response: 



 EPA disagrees with the comment that we have failed to 



provide a comprehensive technical analysis of the TWG 



Alternative. We also disagree with the assertion that our 



administrative record for this rulemaking is incomplete. As 



stated elsewhere in the RTC, EPA’s analysis of the TWG 



Alternative is consistent with the required analyses for 



alternatives to BART outlined in the RHR. 



The comment relies on a report prepared by Nathan Miller 



and Ranijit Sahu (Miller/Sahu) for the commenter contending that 



EPA’s evaluation of the TWG Alternative is incorrect. But the 



report changes the central inputs underlying our calculations 



for BART and the TWG Alternative. The specific technical reasons 



that we disagree with the inputs that Miller/Sahu changed (e.g., 
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NOX emissions limit achievable with SCR, heat input values from 



baseline period, annual vs. 30-day emission rates) are explained 



in detail in section 8.5 of the RTC. 



Table 2 in the Miller/Sahu report depicts BART-1 as “EPA 



BART (No Corrections),” showing a value of 379,152 tons of 



cumulative NOX emissions over 2009-2044 that is nowhere traceable 



to EPA’s documents.136 The Miller/Sahu report then makes several 



“corrections” to reach a value of 280,554 tons of NOX emissions. 



EPA has explained in detail why we disagree with each of the 



Miller/Sahu “corrections” in section 8.5 of the RTC and 



references therein. For the reasons set forth in section 8.5, we 



also continue to disagree that our calculation of the BART 



Benchmark or the NOX Cap has relied on any incorrect inputs. 



Because we disagree with the “corrections” and the values 



presented in the Miller/Sahu report, we also disagree with the 



conclusions of Miller/Sahu that the TWG Alternative fails to 



satisfy our requirements for demonstrating an alternative is 



“better than BART”. The commenter cannot change the fact that 



its alternative preferences on the inputs for calculating BART 



are just preferences by simply calling them “corrections.” 



 



136 Miller/Sahu Report, Table 2 at p. 7. 
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Comment: Visibility modeling under the TWG Alternative 



 One commenter, an organization representing several 



environmental and Navajo non-governmental organizations, stated 



that the TWG Alternative distributes emissions over time very 



differently than BART: while BART would require NOX reductions 



within 5 years, the bulk of the reductions in the TWG 



Alternative might not come until the end of the 2009-2044 



period. The commenter stated that the additional analysis and 



modeling it conducted reveals that the TWG Alternative is likely 



substantially worse than BART. 



Response: 



As discussed elsewhere in this notice, because emission 



reductions achieved under the TWG Alternative will have the same 



geographic distribution as emission reductions under BART, EPA 



disagrees that visibility modeling is required for our 



evaluation of the TWG Alternative. We note that the commenter 



provided its own visibility modeling and EPA disagrees with 



methodologies used and conclusions drawn by the commenter. 



The Miller/Sahu Report compared anticipated visibility 



impacts from the TWG Alternative against the anticipated 



visibility impacts based on its own preferences for the NOX Cap 



and BART Benchmark. Although the commenter asserts that its 



analysis shows that visibility under the TWG Alternative is 



substantially worse than under its preferences for the BART 
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Benchmark and NOX Cap, their analysis also shows that when the 



TWG Alternative is compared to the BART Benchmark and NOX Cap as 



proposed by EPA, the TWG Alternative scenarios it explored that 



meet the 2009-2044 and 2009-2029 NOX Caps (as applicable) 



generally result in lower or comparable visibility impacts as 



BART.137 



EPA conducted visibility modeling to compare TWG 



Alternatives A1, A2, and A3 in 2019 and 2030 against the BART 



Benchmark.138 As indicated by commenters, other possibilities 



exist beyond the scenarios for the TWG Alternatives we 



considered explicitly in our Supplemental Proposal. EPA has 



stated elsewhere that we need not consider potential emissions 



under all possible scenarios in setting the NOX Cap, but must 



verify that NGS can reasonably be expected to comply with 2009-



2044 NOX Cap under the various constraints imposed under the TWG 



Alternatives (i.e., closure, curtailment, and a secondary 2009-



2029 NOX cap). However, EPA explored two other possibilities 



under TWG Alternative A3 that included reducing capacity on all 



three units equally or reducing capacity on two units and 



installing SCR on the two units that operate at reduced 



capacity.139 EPA did not include those two additional 



 



137 See Exhibit 2 to the Miller/Sahu report and RTC and references therein. 
138 See RTC and references therein. 
139 Id. 
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possibilities under TWG Alternative A3 in our visibility 



modeling analysis because those scenarios do not reduce 



emissions sufficiently to meet the 2009-2044 NOX Cap. 



 Our visibility modeling of the TWG Alternatives compared to 



our proposed BART determination shows that, as expected, during 



the approximate 10-year period between 2019 and 2030, the 



visibility impacts of NGS under the TWG Alternatives are higher 



than the visibility impacts of NGS under BART. After 2030, when 



NGS achieves additional emission reductions through compliance 



with a limit of 0.07 lb/MMBtu on two units, our modeling 



indicates that the visibility impacts under the TWG Alternatives 



are comparable to or lower than visibility impacts under BART 



(see RTC for further detail). These results are not surprising 



and mirror the comparative reduction in NOX emissions under the 



TWG Alternatives and the BART Benchmark over time, showing 



greater overall visibility improvement under the TWG Alternative 



than under the BART Benchmark. 



 As noted elsewhere in the RTC, EPA is including as part of 



the TWG Alternative, in the regulatory language in the Final 



Rule, a provision consistent with the TWG Agreement that the 



owner/operator of NGS permanently ceases conventional coal-fired 



generation by the end of 2044. Thus, under the TWG Alternative, 



the visibility impact of NGS is likely to be zero or near zero 
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in 2045 and thereafter.140 Under BART, there would be no 



commitment or enforceable requirement to close after 2044, 



therefore, visibility impacts of NGS at all 11 Class I areas 



would be expected to continue in 2045 and thereafter. 



Comment: Economic Impacts of the TWG Alternative 



The Hopi Tribe expressed concern that EPA did not assess 



the potential economic impacts of the TWG Alternative to the 



Hopi Tribe. The commenter opined that EPA recognized the 



significance of NGS to the Hopi Tribe in its analysis under 



Factor 2. Because the TWG Alternative includes closure of at 



least one unit in 2019, and EPA did not address the potential 



economic impacts of partial closure of NGS on the Hopi Tribe, 



the commenter contended that the Agency has not complied with 



the RHR and BART Guidelines. The Hopi Tribe noted that in the 



event capacity is reduced at NGS under the Supplemental 



Proposal, the amount of coal and water purchases from the Tribe 



would decrease leading to a decrease in income to the tribe from 



the sale of these. The commenter also stated that the 



Supplemental Proposal is not as effective in improving air 



quality and visibility for the Hopi Reservation. Extending the 



 



140 EPA expects that if the Navajo Nation elects to operate NGS after the 
owners have ceased conventional coal-fired generation, this would likely 
involve substantial modifications to NGS and NGS would be subject to all 
applicable regulatory and permitting requirements in existence at that time. 
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timeframe during which NGS can continue to operate without SCR 



or an equivalent technology would cause a continued air quality 



burden on the Hopi Tribe. 



Response: 



 EPA recognizes that the TWG Alternative, which includes 



closure of one unit at NGS or equivalent curtailment of 



operation, may change the royalties and other payments related 



to coal and water that are paid to the Hopi Tribe. Although EPA 



evaluated cost-effectiveness and affordability of the options in 



our analysis of BART controls, we disagree that we must also 



conduct an economic impact analysis for alternatives to BART. 



The BART Guidelines provide little guidance on the evaluation of 



alternatives to BART and the RHR does not require an analysis of 



economic impacts of BART Alternatives. EPA’s evaluation of 



potential impacts to tribes in our analysis of BART controls was 



used to inform our government-to-government consultation with 



tribes and is consistent with BART. In addition, we have held 



numerous government-to-government consultation meetings with 



tribes to discuss NGS during this rulemaking. EPA continues to 



recognize the issues and concerns of tribes located in Arizona 



regarding NGS and is committed to continuing to work with our 



federal partners and the tribes through the Joint Federal Agency 



Work Group on NGS to help address these issues. 
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 The Hopi Tribe also expressed concern that the TWG 



Alternative is less effective than BART at improving air quality 



and visibility on the Hopi Reservation. EPA notes that the 



purpose of the RHR is to reduce visibility impairment at Class I 



areas; however, EPA disagrees that the TWG Alternative is less 



effective than BART. Although the timeframe for implementation 



of the TWG Alternative (new reductions in 2019 and 2030) is 



longer than the timeframe for BART (in 2019), we note that BART 



would only reduce emissions of NOX, whereas the TWG Alternative, 



in 2019, would also reduce emissions of SO2, PM, CO2, and 



hazardous air pollutants as a result of the closure of one unit 



(or equivalent curtailment). 



Comment: Support for some changes EPA made to the TWG Agreement 



in the Supplemental Proposal 



 The TWG noted that there were several differences between 



Appendix B to the TWG Agreement and EPA’s Supplemental Proposal 



of the TWG Alternative. The commenters expressed support for 



some of the differences, and expressed concern with others. One 



commenter agreed with the methodology that EPA used to calculate 



the 2009-2044 NOX Cap of 494,899 tons. 



 The commenter supported the additional requirement to 



report annual heat input, although this information is already 



reported through the Acid Rain Program. However, the commenters 



requested that additional time be provided to ensure that the 
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data submitted in the annual report are consistent with the data 



that the NGS operator submits to the Clean Air Markets Database 



(CAMD), in the annual emission inventory, and in the greenhouse 



gas (GHG) report required by 40 CFR part 98, which are not due 



until March 31st. 



Response: 



 EPA recognizes that the TWG supports some of the changes 



EPA made to Appendix B to the TWG Agreement, including EPA’s 



revisions to the 2009-2044 NOX Cap and the requirement to report 



annual heat input. EPA agrees that it is reasonable to require 



the timeframe for the reporting requirements under BART to 



generally be more consistent with other reporting requirements. 



Therefore, EPA is revising the regulatory language accordingly. 



Comment: Suggested addition to §§49.5513(j)(4)(iv)(A) and (B) 



 The TWG requested that EPA clarify the scope and content of 



the title V permit revision that is necessary to incorporate 



elements of the BART alternative by adding the language from 



Appendix B of the TWG Agreement to the requirements of the TWG 



Alternative. 



Response: 



EPA did not include the language from the TWG Agreement 



related to the title V (part 71) operating permit in the 



regulatory language in our Supplemental Proposal because the 



title V (part 71) regulations require that the operating permits 
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include all applicable requirements, which for NGS would include 



the permit limits that exist in its PSD permit (i.e., the limit 



of 0.24 lb/MMBtu when operating with LNB/SOFA) as well as the 



final requirements in this FIP (e.g., the limit of 0.07 lb/MMBtu 



on two units in 2030). Therefore, a specific requirement in the 



FIP that directs the operating permit to incorporate applicable 



requirements is not necessary. Although EPA considers it 



unnecessary, EPA will amend §49.5513(j)(4)(iii) as suggested by 



the commenter.  



We further note that in the proposed regulatory language in 



our Supplemental Proposal, EPA inadvertently did not specify an 



averaging period for the emission limits under the TWG 



Alternative Operating Scenarios (§49.5513(j)(3)). Therefore, EPA 



is adding to the regulatory language that emission limits apply 



over a rolling average of 30 boiler operating days, to 40 CFR 



§49.5513(j)(3), (j)(3)(i)(A)(2), (j)(3)(i)(B)(3), and 



(j)(3)(i)(C)(2). 



Comment: Another suggested addition to §§49.5513(j)(4)(iv)(A) 



and (B) 



 The TWG stated that the Supplemental Proposal specified a 



short‐term NOX limit of 0.07 lb/MMBtu for TWG Alternative A, but 



not for Alternative B as was included in the TWG Agreement. 



Response: 
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EPA agrees that if the owners of NGS elect to install SCR 



in order to comply with the applicable NOX Caps under TWG 



Alternative B, then it is useful to specify the emission limit 



that would apply. Although the limit of 0.07 lb/MMBtu (on a 



rolling average basis of 30 boiler operating days) would apply 



under TWG Alternatives A1, A2, A3, or B, EPA notes that the 



operator of NGS may need to operate SCR at an emission rate that 



is lower than 0.07 lb/MMBtu depending on their compliance with 



the NOX Cap, but the addition of this provision would prohibit 



emissions of NOX, when operating with SCR, to exceed 0.07 



lb/MMBtu (on a rolling average basis of 30 boiler operating 



days). EPA will amend the regulatory text accordingly. 



Comment: Omitted ownership outcome 



 The TWG stated that the EPA described the NGS ownership 



outcomes in a manner that is different from the scenarios 



outlined in the TWG Agreement. The commenter indicated that the 



ownership outcomes appear to be consistent, except that one 



potential outcome was omitted – the scenario in which one or 



more of the existing NGS Participants (LADWP or NV Energy) 



remain in NGS, which would trigger Alternative B. 



Response: 



 EPA agrees that we inadvertently omitted from 



§49.5513(j)(3)(ii)(D) the potential scenario where one or both 



of the Departing Participants (i.e., LADWP or NV Energy) do not 
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exit NGS as expected. EPA is updating the language to 



incorporate the omitted ownership possibility. 



Comment: Describe details of TWG Agreement more fully in the 



preamble to the Final Rule 



The TWG expressed concern that EPA only briefly described 



the elements of the TWG Agreement in the Supplemental Proposal. 



One member of the TWG asserted that the limited discussion does 



not accurately present the provisions of the Agreement as it 



relates to clean energy economic development for affected 



Tribes, the rigorous development and consideration of clean 



energy alternatives to NGS, mitigation of CO2 emissions, and 



Local Benefit Fund to address concerns of the public in the 



vicinity of NGS and the Kayenta-Black Mesa Mine Complex. Should 



EPA proceed with this alternative in the Final Rule, the 



commenter requested that the Agency fully describe the key 



elements in the preamble to the Final Rule. 



Response: 



EPA acknowledges that the TWG Agreement contains additional 



provisions that will be beneficial to the tribes in the area and 



to the environment. However, EPA does not consider it 



appropriate to provide a detailed discussion of these additional 



provisions of the TWG Agreement in our Final Rule. EPA was not a 



signatory to the TWG Agreement and did not participate in the 



TWG Stakeholder group. The TWG Agreement speaks for itself and 
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the participants and signatories are the appropriate entities to 



interpret the provisions of the TWG Agreement. EPA is finding 



that it is necessary or appropriate to regulate NOX emissions 



from NGS to reduce visibility impairment at the GCNP and 10 



other Class I areas. The other measures described by the 



commenter are outside the scope of our authority for this 



action. Therefore, EPA is declining to provide any further 



discussion of the provisions in the TWG Agreement that go beyond 



addressing regional haze concerns associated with NOx emissions 



from NGS. 



The comment also requests EPA to add certain language 



to the Final Rule. Specifically, the comment asks EPA to 



add: “Nothing in this final rule shall preclude the NGS 



Participants from seeking to obtain greenhouse gas emission 



reduction credits, or similar commodities associated with 



activities committed to in the TWG Agreement, under any 



Federal or State law or policy to the extent permitted 



under such applicable law or policy.” 



EPA is also declining to add the requested language to 



our Final Rule. EPA is not exercising any authority in this 



action other than implementing the BART provisions in CAA 



section 169A and the RHR, through our discretion in the 



TAR. It would be inappropriate in this action to take any 
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position on the future use or regulation of GHG emission 



reductions or “similar commodities.” 



Comment: TWG Alternative meets Reasonable Progress requirements 



 One member of the TWG stated that the TWG Alternative was 



intended to meet not only BART requirements, but also reasonable 



progress requirements applicable to NGS through 2044. The 



commenter requested that EPA acknowledge, in the preamble to the 



Final Rule, that the TWG Alternative satisfies both the BART and 



reasonable progress requirements of the CAA through 2044. 



Response: 



Today’s final rule addresses the NOX BART requirements of 



the RHR for NGS. We have not considered whether the TWG 



Alternative meets the reasonable progress requirements for NGS. 



We note that EPA has not made any finding pursuant to 40 CFR 



49.11(a) that it is necessary or appropriate at this time to 



promulgate a FIP to meet the reasonable progress or other 



requirements under the RHR. The requirement for states to 



develop reasonable progress goals and long-term strategies to 



achieve those goals is set out in CAA section 169A and 40 CFR 



51.308(d). There is no requirement that EPA address these 



requirements for sources on the Navajo Nation unless EPA makes a 



determination that it is necessary or appropriate for EPA to do 



so. 



Comment: Delete requirement to keep records of maintenance 
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 One member of the TWG requested that EPA delete the 



requirement that the NGS operator keep records of all major 



maintenance activities that occur at NGS. According to the 



commenter, the existing title V permit, which requires that the 



operator maintain and operate emission control equipment in a 



manner that is consistent with good engineering practices to 



keep emissions at or below applicable emissions limitations, 



provides sufficient assurance that emission control equipment 



will be operated and maintained in accordance with best 



practices. 



Response: 



 EPA is deleting the requirement proposed under 



§49.5513(j)(7)(vi) to require the operator of NGS to keep 



records of all major maintenance activities at NGS because 



records of major maintenance activities are not needed for 



demonstrating compliance with the 2009-2044 or 2009-2029 NOX Caps 



or other provisions of the TWG Alternative. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 153 of 218 



 



Comment: Require recordkeeping for the life of the plant 



One commenter indicated that the requirement to maintain 



records for 5 years is insufficient and inappropriate for the 



compliance schedule associated with NGS and recommended that 



records be maintained from 2009 through the remaining operating 



life of the plant.  



Response:  



 EPA agrees that because the operator of NGS must ensure 



compliance with the 2009-2044 NOX Cap, the operator of NGS should 



also maintain records for the life of the facility to 



demonstrate compliance with the TWG Alternative. In the 



regulatory language in our Final Rule, EPA is amending 



§49.5513(j)(7) to require the owner or operator of each unit to 



maintain records, as required under §49.5513(j)(7)(i) to (vi), 



until the earlier of December 22, 2044 or the date that the 



owner/operator ceases conventional coal-fired operation at NGS. 



Comment: Concern that affected parties were excluded from TWG 



 Numerous commenters expressed frustration that all affected 



parties were not included in the development of the TWG 



Alternative. The Hopi Tribe noted that they have a Generating 



Performance Agreement with SRP that should have mandated their 



involvement. The White Mountain Apache Tribe also noted that it 



was not party to the TWG Agreement. Another commenter noted that 



Executive Order (EO) 13175 requires that all tribal nations be 
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consulted on these types of regulations, and asserted that EPA 



and DOI violated this EO. Another commenter argued that the TWG 



did not include grassroots organizations and discouraged their 



participation in TWG public forums. 



 One commenter stated that the EPA did not give the public 



enough time to comment on the TWG Alternative before proposing 



approval of it and, on that basis, demanded that the EPA 



withdraw its proposed approval. The commenter added that the TWG 



Agreement assumes that the Hopi will support the Kayenta Mine 



Lease extension when it expires in 2025, but the Hopi have yet 



to discuss the extension with the 12 Hopi independent villages, 



which is a requirement in the Hopi Constitution. Furthermore, 



the commenter noted that the TWG Agreement ignores the 



requirement of completing an EIS and ROD before the NGS site 



lease with the Navajo Nation expires in 2019. The commenter 



argued that DOI’s signing of the TWG Agreement, without the 



fulfillment of these requirements, violates NEPA. The commenter 



added that in 1989, the Hopi Tribe rejected the Draft Kayenta 



Mine-Black Mesa Mine EIS in its entirety, and implied that the 



decision to accept the TWG proposal could compromise EPA’s final 



decision. 



Response: 



 EPA recognizes that there are affected tribes and other 



stakeholders that were not invited to participate in the 
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Technical Work Group. EPA was not involved in the formation of 



the TWG and not involved in any meetings or discussions of the 



TWG.141 As discussed in section 10.0 of the Response to Comments 



document, consistent with Executive Order 13175: Consultation 



and Coordination with Indian Tribal Governments, EPA consulted 



with tribes early and regularly during the development of this 



rulemaking for NGS. We note that the Regional Administrator for 



Region 9 spoke with Chairman of the Hopi Tribe, LeRoy 



Shingoitewa, on September 13, 2013 about the TWG Alternative and 



notified elected leaders or legal counsel for five tribes when 



EPA signed the Supplemental Proposal. EPA also held individual 



and joint consultation meetings with tribal leaders in Phoenix, 



Arizona on December 9 and 10, 2013. 



EPA disagrees that we did not provide the public enough 



time to review the TWG Alternative. EPA posted the TWG 



Alternative to the public docket on July 26, 2013, the same day 



it was submitted to EPA.142 EPA reviewed the TWG Alternative and 



on September 25, 2013, signed a Supplemental Proposal that put 



forth the TWG Alternative as an additional better than BART 



alternative for public comment. On October 22, 2013, the 



 



141 At the request of the TWG, at their kick-off meeting, EPA presented a 
summary of our Proposed Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was generally the same presentation 
EPA provided to other stakeholders. See document 0033 in the docket for the 
rule. 
142 See document number 0122 in the docket for this rule. 
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Supplemental Proposal was published in the Federal Register.143 



The public had nearly six months to review the TWG Agreement and 



Alternative as submitted to EPA and approximately three months 



to review and comment on EPA’s Supplemental Proposal. EPA also 



notes that EPA’s rulemaking is not subject to NEPA. 



Comment: EPA’s relationship to the TWG is confusing 



 The White Mountain Apache Tribe stated that although EPA 



stated it was not involved in the Technical Work Group, EPA was 



a signatory of the “Joint Federal Agency Statement Regarding 



Navajo Generating Station,” the scope of which includes numerous 



elements that reference EPA’s commitments, along with the 



Departments of the Interior and Energy, in relation to NGS. The 



commenter suggests that EPA was involved in a legal 



triangulation with the TWG signatories and that such action is 



an extra-jurisdictional exercise by EPA, to which the Tribe does 



not consent. The commenter concludes that the Tribe cannot 



consider the TWG Alternative unless its published form is 



changed by EPA to fully disentangle the proposal from the 



signatory group and all non-BART Agreement terms, and additional 



public comment is thereafter allowed. 



Response: 



 



143 See document number 0182 and 0186 in the docket for this rule. 
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We disagree that the Joint Federal Agency Statement 



Regarding Navajo Generating Station indicates that EPA was 



involved in the TWG. The Joint Federal Agency Statement was 



signed by the Administrator of EPA and the Secretaries of the 



Interior and Energy on January 4, 2013. Among other things, that 



document acknowledged that each of the three federal agencies 



has an interest in the operation of NGS and set forth the goals 



of the agencies with respect to NGS and energy production in the 



region served by NGS. 



Although EPA clearly has an interest in reducing the 



visibility impacts of NGS, EPA was not part of the TWG. EPA did 



not participate in any of the substantive discussions and 



negotiations of the TWG. Two representatives of EPA attended the 



beginning of the first meeting of the TWG but only to present a 



summary of EPA’s February 5, 2013 Proposed Rule.144 After the 



initial meeting, EPA was not involved with the TWG until the TWG 



Agreement was completed. As such, EPA disagrees with the 



commenter that EPA is “entangled” with the TWG. 



The TWG was not primarily composed of federal agencies. The 



TWG had two Tribes (Gila River Indian Community and the Navajo 



 



144 At the request of the TWG, at their kick-off meeting, EPA presented a 
summary of our Proposed Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was generally the same presentation 
EPA provided to other stakeholders. See document 0033 in the docket for the 
rule. 
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Nation), two environmental organizations (Environmental Defense 



Fund and Western Resource Advocates), two Arizona utilities 



(CAWCD and SRP) and DOI. Appendix B of the TWG Agreement 



contains provisions relating to BART but there were several 



other provisions of the TWG Agreement that are beyond the scope 



of BART and are not part of EPA’s rulemaking in this action.For 



all the above reasons, EPA does not agree with the assumption 



underlying the comment that the White Mountain Apache Tribe 



“cannot consider the TWG Alternative unless its published form 



is changed by EPA to fully disentangle the proposal from the 



signatory group and all non-BART Agreement terms.” EPA does not 



agree that any further public comment is warranted. 



K. Other BART Alternatives 



Comment: Suggested BART Alternative to require earlier emission 



reductions 



 Despite its objections to the proposed BART alternatives, 



an environmental organization representing several environmental 



and Navajo non-governmental groups suggested an alternative that 



includes (1) an enforceable requirement that one NGS unit shut 



down by 2020 and (2) an enforceable requirement that the 



remaining two units install SCR and meet a NOx emission limit of 



0.065 lb/MMBtu by the beginning of 2020. The commenter 



recognized that other alternatives may exist, but asserted that 



for any alternative to comply with the minimum legal 
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requirements, it must produce better visibility outcomes in 



Class I areas than BART and demonstrate that it does so through 



the use of visibility modeling. 



Response: 



Neither the BART requirements nor the provisions in the RHR 



governing alternatives to BART requires that BART sources cease 



operation. As such, EPA does not consider it appropriate for the 



Agency to require the shutdown of one unit of NGS by 2020 absent 



the consent of the owners. Regardless of whether the suggested 



alternative would provide for earlier and greater visibility 



improvement, it is not an option at this time. As explained in 



this rulemaking, the TWG Alternative does comply with the legal 



requirements for BART alternatives. 



Comment: Suggested BART Alternative from CAP NIA Users: New 



controls should not be required until after 2030 



 One commenter presented a table purporting to show EPA’s 



calculations of the NOX caps that would apply for a range of 



potential BART emission limits: 0.055, 0.06, 0.07, and 0.15 



lb/MMBtu. According to the commenter, the NOX cap that would 



apply under limits of 0.06 and 0.07 lb/MMBtu would exceed the 



proposed 2009-2044 NOX CAP by 2.5 and 7.5 percent, respectively. 



The commenter asserted that these differences would have 



imperceptible impacts on visibility and that, therefore, the use 



of the NOX cap based on a limit of 0.055 lb/MMBtu unduly 
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constrained TWG Alternative A and resulted in an unwarranted 



requirement to install SCR on two NGS units by 2030, which would 



impose inequitable compliance costs on agricultural water users. 



The commenter stated that a NOX cap based on a BART limit of 0.06 



or 0.07 lb/MMBtu would be very similar to the proposed 2009-2044 



NOX Cap, but would provide enough of an incremental increase to 



add 3 years of additional compliance flexibility for the 



installation of SCR on two units. 



 The same commenter also stated that based on the 2009-2044 



NOX Cap as proposed in the Supplemental Proposal, TWG Alternative 



A contains unused “headroom” that renders the operation of SCR 



by 2030 unnecessary. According to the commenter, TWG Alternative 



A has the effect of forcing NOX emissions to a level that is at 



least 33,000 tons below the NOX cap, which the commenter believes 



makes the requirement to install and operate SCR by 2030 



artificially stringent and unnecessary, and therefore arbitrary 



and capricious. The commenter indicated that the headroom under 



TWG Alternative A1 would yield more than 6 years of additional 



compliance flexibility for the operation of SCR, and TWG 



Alternatives A2 and A3 would yield more than 3 years. The 



commenter concluded that EPA should revise the TWG Alternatives 



to provide the maximum amount of compliance flexibility for 



installation of SCR on NGS so as to not unnecessarily impose 



costs on NIA water users. 
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Response: 



 EPA disagrees with the assertion that new controls should 



not be required until after 2030. As stated previously, the TWG 



Agreement was a negotiated agreement, submitted to EPA, 



representing diverse interests. EPA evaluated the TWG 



Alternative to determine whether it was consistent with our 



framework for better than BART alternatives. Thus, although a 



few commenters may believe that the timeframes for compliance in 



the TWG Alternative are too stringent, the TWG Alternative is 



consistent with our proposed framework and it is consistent with 



the level of control in Appendix B to the TWG Agreement, which 



the operator and owners of NGS, as well as CAP, two tribes and 



two environmental organizations, have determined is acceptable. 



 As stated elsewhere in the RTC, we disagree with the 



assertion that BART for NGS is an emission limit associated with 



SNCR (0.15 lb/MMBtu) or a less stringent limit associated with 



SCR (0.06 or 0.07 lb/MMBtu). Therefore, the additional time for 



compliance suggested by the commenters using higher BART 



Benchmarks or NOX Caps is not appropriate. The commenters further 



assert that NGS could comply with a limit of 0.07 lb/MMBtu in 



2032 and 2033 and still maintain total emissions below the 2009-



2044 NOX Cap. EPA disagrees with commenters that the “unused 



headroom” warrants additional time to comply with the limit of 



0.07 lb/MMBtu. The emission estimates that EPA presented in our 
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Supplemental Proposal for the TWG Alternative involved 



projecting future emissions to 2044 based on average heat input 



at NGS over 2001-2008. Heat input in the future is expected to 



be variable and could possibly remain higher than average over 



an extended period of time, significantly affecting the total 



flexibility or compliance margin. EPA’s analysis was provided 



simply to assess whether operation consistent with the 



requirements under each TWG Alternative (A1-A3) could reasonably 



be determined to maintain emissions below the 2009-2044 NOX Cap 



and were not intended to represent actual year-by-year emissions 



in the future. Thus, the “unused headroom” is theoretical and 



could be smaller or larger than cited by the commenters. 



L. Other Comments 



Comment: Disproportionate impacts to tribes 



The Tonto Apache Tribe and the San Carlos Apache Tribe 



commented that both the original BART proposal and the proposed 



TWG Alternative are contrary to the obligations of the United 



States and its trust responsibilities to Indian Tribes under 



CAP. The commenters stated that both regulatory programs would 



have disproportionate impacts on tribes with CAP contracts. The 



commenters noted that environmental quality is of utmost 



importance to the tribes, but that clean air is the 



responsibility of all citizens. Therefore, the commenters assert 



that because the United States owns 24.3 percent of NGS, the 
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costs of compliance for that 24.3 percent share should be shared 



among all American people, who will benefit from cleaner air. 



The commenters urged EPA to develop an alternative regulation 



that does not place additional burden on Indian Tribes. 



Response:  



 EPA agrees that our proposed BART determination and the TWG 



Alternative will impact tribes with CAP water contracts. We note 



that the Joint Federal Agency Statement on NGS reflects the U.S. 



Government’s recognition of its responsibilities related to NGS 



and trust responsibility to Indian tribes affected by NGS. 



Although EPA is finalizing a BART Benchmark for NGS, the 



regulatory requirements of this Final Rule will include only the 



requirements and compliance timeframes for the TWG Alternative 



as proposed in our Supplemental Proposal. Under the TWG 



Alternative, emission reductions at NGS would be achieved in 



phases, including closure of one unit or the equivalent in 2019, 



and compliance with an emission limit achievable with SCR in 



2030. We note that the closure of one unit was possible because 



of the planned divestment of LADWP and NV Energy from NGS by 



2019. Because LADWP and NV Energy are unrelated to CAP, EPA does 



not expect substantial compliance costs to be borne by 



Reclamation (and thus, tribes or other CAP water users) due to 



the first phase of emission reductions at NGS in 2019. EPA 



further notes that the 2030 compliance date for meeting an 
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emission limit achievable with SCR on two units at NGS is 



approximately 16 years from the present day. As stated elsewhere 



in the RTC, the requirements under BART and the TWG Alternative 



include emission limits, rather than technology requirements. 



Thus, 16 years from now, although SCR will be capable of meeting 



the emission limit, other technologies or options may become 



available for the operator of NGS to more cost-effectively meet 



the NOX emission limit of 0.07 lb/MMBtu. 



EPA recognized the potential impacts to tribes of our 



proposed BART determination and sought ways to provide 



flexibility and a framework for affected stakeholders to develop 



alternative approaches to BART. EPA has determined that the TWG 



Alternative achieves greater emission reductions than would 



otherwise be achieved under our BART determination, while 



providing additional time for compliance. This additional time 



allows the DOI, DOE, and EPA time to work with tribal 



stakeholders to identify and implement strategies for achieving 



the goals outlined in the Joint Federal Agency Statement on NGS. 



Comment: EPA lacks authority to regulate NGS 



 Several commenters indicated that EPA overstepped its 



authority and stated that EPA’s proposal hinders the state’s 



ability to deal with environmental issues on a local level. One 



commenter stated that EPA’s regulations are an attack on free 



enterprise, and believes that the agenda of the current 
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administration is to ban all coal-fired power plants regardless 



of the economic effect. 



Response: 



EPA disagrees that it has overstepped its regulatory 



authority and disagrees that any State has authority to regulate 



air pollution from sources located on the Navajo reservation. 



EPA’s authority to regulate NGS is established in sections 



301(a) and 301(d)(4) of the CAA and the TAR. Section 301(d)(4) 



authorizes EPA to directly administer provisions of the CAA in 



Indian country under certain circumstances. The State of Arizona 



lacks authority to regulate air pollution sources located on the 



Navajo reservation. 



EPA disagrees that the regulations promulgated in this 



action, which are requirements consistent with the TWG 



Agreement, constitutes an attack on free enterprise. EPA 



developed the framework used by the TWG specifically to allow 



stakeholders, including the business enterprises most directly 



affected, to formulate an alternative that they believed would 



better serve their interests in continued operation, employment, 



and environmental quality. The TWG Alternative was submitted to 



EPA by a stakeholder group that had determined it was a more 



cost-effective approach to continuing to operate NGS than a 



prior proposal by EPA. EPA considered the direct costs of 



compliance in our five-factor BART analysis, and although not 
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specifically required in the BART Guidelines, EPA also 



considered numerous indirect impacts and costs in our analysis 



of Factor 2. The comment provides no information other than 



conclusory statements that EPA failed to adequately consider the 



cost of compliance.  Far from banning coal burning, this rule 



allows continued operation of NGS as a conventional coal-fired 



power plant until 2044, when its lease with the Navajo Nation 



expires. 



Comment: Lack of Consultation with Tribes 



The Navajo Nation commented that EPA should improve 



communication at the start of any rulemakings to ensure that the 



Navajo Nation can provide meaningful information. The commenter 



said that even when the Agency develops supporting rule 



information like the RIA the Navajo Nation would like to be 



involved as it could impact the Nation. The commenter pointed 



out that EPA has known for decades that the Navajo Nation would 



be impacted by regulation of NGS and FCPP. The commenter quoted 



excerpts from Executive Order 13175 - Consultation and 



Coordination with Indian Tribal Governments and said that the 



standard for determining if a regulation has tribal implication 



is not whether it “impose[s] substantial direct compliance costs 



on tribal governments,” but rather a regulation has “substantial 



direct effects on one or more Indian tribes.” 
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The Navajo Nation stated that it was not consulted during 



the development of the ANPR and indicated that in August of 



2009, one day prior to the ANPR for NGS and FCPP, EPA made a 



courtesy call to the President of the Navajo Nation. The Navajo 



Nation believes that if early and meaningful consultation with 



the Nation had occurred this could have led to an adequate 



analysis of BART controls and careful examination of non-air 



quality impacts. 



The Gila River Indian Community expressed similar concerns 



regarding the lack of consultation. During a consultation on 



August 7, 2012, the commenter stated that it was their 



understanding that EPA would describe to the Community the 



proposed regulation prior to the rulemaking being issued. 



Instead, the commenter said, EPA called the night before issuing 



the rule, which the commenter said was inadequate and 



inconsistent with the expectations regarding consultation. The 



commenter also understood that the rule was to be proposed in 



September 2012 but it was not proposed until January 2013 and in 



the meantime several stakeholders provided additional input to 



the Agency. However, the Community was not consulted during this 



time. In addition, the Community expects an explanation of the 



final rule after it is issued by EPA. 



 The Hopi Tribe also commented on the lack of consultation 



and involvement of tribes in developing the regulation. The 
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commenter submitted multiple letters to EPA indicating its 



concern about not being involved in the development of the rule 



or consulted but without providing pertinent information. In one 



of the letters, the commenter said that the government 



acknowledged the Hopi Tribe as a stakeholder and the intention 



to work with the Tribe; however, contrary to statements in the 



Joint Federal Agency Statement on NGS to work with tribes, the 



Hopi Tribe was not included in the TWG. 



 The Hopi Tribe specifically indicated that it was denied 



information regarding the TWG Alternative and the development of 



the alternative, something the commenter pointed out is 



essential in order to provide relevant and useful comments to 



EPA. The commenter said that it has submitted two Freedom of 



Information Act (FOIA) requests to DOI, which included 



documentation related to NGS and information documenting DOI’s 



representation of the Hopi Tribe during the negotiation of the 



TWG Alternative. The commenter said that until it has the 



information requested via FOIA, it is not able to provide 



written comments on the TWG Alternative. 



The Hopi Tribe asserted that it is has been treated 



differently than other tribal stakeholders in the TWG Agreement. 



For example, the TWG Agreement states that SRP will advocate to 



EPA the Navajo Nation’s treatment as state (TAS) status. The 



Hopi Tribe indicated that the TWG Alternative protects the 
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economic interests of the Navajo Nation and the Gila Indian 



Community but compromises the coal revenues of the Hopi Tribe 



and contains no mitigation measures for the significant and 



adverse economic impact. The Hopi Tribe indicated that it will 



be disproportionately and adversely affected by the reduced 



capacity at NGS. 



The Kaibab Band of Paiute Indians expressed similar 



concerns regarding the lack of involvement of Indian Tribes and 



demanded that EPA consider the requests of the Kaibab Paiute. 



The commenter referred to the TWG Agreement and requested that 



the Kaibab Paiute Indian Reservation receive $2.5 million of the 



$5 million Local Benefit Fund designated for community projects 



within 100 miles of NGS (the reservation is 60 miles from NGS). 



Also, the commenter said that the TWG Agreement promotes the 



development of clean energy, and based on that provision of the 



agreement, the commenter requested a 250 MW solar farm. 



The Tohono O’odham Nation objected that a number of Indian 



nations that would be substantially affected by the rule were 



excluded from the TWG. The commenter noted that it is 



particularly concerned with maintaining CAP water delivery under 



whatever rule is finalized by EPA. 



Response: 



EPA understands that NGS is important to numerous tribes 



located in Arizona and we take seriously our trust 
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responsibility to Indian tribes affected by NGS. As a result, we 



have attempted to ensure that these tribes were consulted 



throughout the rulemaking process. We respectfully disagree that 



there was a lack of consultation with tribes. 



EPA agrees with the Navajo Nation that Executive Order 



13175 defines “policies that have tribal implications” to refer 



to regulations or other actions that have substantial direct 



effects on one or more Indian tribes.145 In our discussion of EO 



13175, we included consideration of substantial direct 



compliance costs to tribal governments, as well as the broader 



consideration of substantial direct effects on one or more 



Indian tribes. We conclude that our proposed action on NGS will 



have tribal implications and may have substantial indirect 



effects on tribes, but will not impose substantial direct 



compliance costs on Indian tribal governments. We also conclude 



that this rule is appropriate under the CAA because NGS is a 



facility that is subject to BART. 



 In our proposed rule, EPA provided a document that listed 



all written or telephone correspondence as well as consultation 



meetings between EPA and Tribes on NGS. Although the commenter 



suggests that EPA’s telephone call to the President of the 



 



145 http://www.gpo.gov/fdsys/pkg/WCPD-2000-11-13/pdf/WCPD-2000-11-13-Pg2806-
2.pdf 
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Navajo Nation one day prior to the signature of the ANPR in 



August 2009 was our first communication with the Nation on the 



subject, we note that the timeline includes a meeting between 



EPA and the Navajo Nation that occurred two months prior to the 



ANPR to discuss EPA’s plans to move forward on an ANPR related 



to our ongoing BART analyses for FCPP and NGS.146 EPA further 



notes that the ANPR was not a proposed rule. The ANPR was an 



Advanced Notice of Proposed Rulemaking where we provided the 



public advance notice of our intention to develop rulemakings 



for FCPP and NGS. EPA included some initial analysis of two of 



the BART factors and stated that the “specific purpose of this 



ANPR is for EPA to collect additional information.”147 Subsequent 



to the publication of the ANPR in the Federal Register on August 



28, 2009, and prior to our proposed rule on NGS, EPA held four 



consultation meetings with tribes in 2009, eight consultation 



meetings with tribes in 2010, eight consultation meetings in 



2011, and ten consultation meetings with tribes in 2012.148 Of 



 



146 See listed item indicating consultation meeting on June 10, 2009 between 
Laura Yoshii, Acting Regional Administrator of EPA Region 9, and President 
Joe Shirley, Jr., of the Navajo Nation, to discuss moving forward on the ANPR 
for Four Corners Power Plant and NGS. See document titled “2013_0109 Timeline 
of all tribal consultations on NGS.docx” in document number 0005 in the 
docket for this rule. 
147 See 74 FR 44313 at 44314 (August 28, 2009). 
148 See document titled “2013_0109 Timeline of all tribal consultation on 
NGS.pdf” in document number 0005 in the docket for the rule at and document 
titled “Updated Timeline of all Tribal Consultation on NGS_for Final 
Rule.pdf” in the docket for the rule. 
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these meetings, at least eight were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.149 



The Navajo Nation, the Hopi Tribe, the Gila River Indian 



Community, the Tohono O’odham Nation, the Ak-Chin Indian 



Community, the Pascua Yaqui Tribe, the Fort McDowell Yavapai 



Nation, and the Yavapai-Apache Nation, and the Inter Tribal 



Council of Arizona submitted comments to EPA on the ANPR. EPA 



summarized and provided responses to comments received from 



tribal governments in the TSD for our proposed rule on NGS.150 



The primary concerns expressed by the tribal governments related 



to the economic importance of NGS and the relationship of NGS 



with CAP and Indian Water Settlement Agreements. The Navajo 



Nation also commented on specific aspects of the five-factor 



analysis for BART, and the Hopi Tribe submitted an economic 



study it had commissioned that expresses concern that regulatory 



actions would force NGS to close. In our proposed rule and in 



our development of our proposed framework for BART Alternatives, 



including the credit for early installation of LNB/SOFA, EPA 



recognized the importance of NGS to tribes in Arizona, both in 



 



149 Id., and see, e.g., document 0008 in the docket for the rule 
150 See page 25 and 26 of the TSD to the Proposed Rule, document 0014 in the 
docket for this rule. 
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contributing to the economies of the Navajo Nation and Hopi 



Tribe, and in serving as a source of electrical power for CAP 



and a source of revenue to the Lower Colorado River Basin 



Development Fund, as related to water settlement agreements with 



numerous tribes in Arizona. Based on this recognition, EPA put 



forth additional options for greater flexibility in the 



compliance timeframe and invited stakeholders to develop and 



submit additional BART Alternatives to EPA for consideration. 



Following the publication of our proposed rule on February 



5, 2013, EPA engaged in 17 consultation meetings with tribes 



prior to the January 2014 close of the public comment period.151 



Of these meetings, at least two were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.152 EPA received comment letters on 



our proposal and Supplemental Proposal from the Navajo Nation, 



the Gila River Indian Community, the Tohono O’odham Nation, the 



Ak-Chin Indian Community, the Tonto Apache Tribe, the San Carlos 



Apache Tribe, and the Kaibab Band of Paiute Indians.153 At the 



request of two tribes for additional time beyond January 6, 2014 



 



151 See document titled “Updated Timeline of all Tribal Consultation on NGS_for 
Final Rule.pdf” in the docket for the rule. 
152 Id. 
153 See comment numbers 0340, 0317, 0387, 0402, 0419, and 0421 in the docket 
for the rule. 
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to submit comments, EPA agreed that we would consider comments 



from tribal governments submitted after the close of the comment 



period. The White Mountain Apache Tribe submitted comments on 



February 5, 2014.154 In addition, in response to their request to 



EPA for information related to NGS, we provided responsive 



documents to the Hopi Tribe on January 7, 2014.155 As shown in 



additional correspondence, the Hopi Tribe requested additional 



time to submit comments, and EPA again agreed to consider late 



comments from the Hopi Tribe.156 EPA did not receive any further 



comments from the Hopi Tribe. 



Several tribes also expressed concern that the Technical 



Work Group included only two tribes, the Navajo Nation and the 



Gila River Indian Community, and excluded numerous other tribes 



that also have a significant economic interest in NGS. EPA 



recognizes that many tribes were not included in the development 



of the TWG Agreement. EPA was not involved in the formation of 



the TWG or any of the negotiations between the members of the 



TWG in developing the TWG Agreement. In addition, our evaluation 



of the TWG Agreement was for the sole purpose of determining 



whether Appendix B to the TWG Agreement meets our framework for 



 



154 See comment number 0440 in the docket for the rule. 
155 See document titled “2014_0107 EPA Letter to Chairman Honanie with 
Enclosure 1.pdf” in the docket for this rule. 
156 See document titled “2014_0131 Letter from Chairman Honanie.pdf” and 
document titled “2014_0206 EPA Response to Chairman Honanie_Hopi Tribe.pdf” 
in the docket for this rule. 
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a “better than BART” Alternative. Therefore, although EPA agrees 



that many tribes have economic interest in NGS and CAP, EPA does 



not have any role in the distribution of funds described in the 



TWG Agreement. 



Based on numerous consultation meetings between high-level 



officials from EPA and elected tribal leaders, beginning in 2009 



and extending into 2013, and our development of flexible options 



for BART Alternatives in response to comments from tribes, EPA 



considers our consultation on NGS to be consistent with EO 13175 



and EPA’s policy to engage in early and meaningful consultation 



with tribes.157 EPA will provide notification of our Final Rule, 



in writing, to all tribal governments that submitted comments to 



EPA on our Proposed Rule or Supplemental Proposal and will 



provide our written responses to their specific comments. All 



written correspondence from tribal governments to EPA regarding 



NGS and our proposed BART determination is available in the 



docket for this rulemaking.158 



V. Summary of Final Action 



 On February 5, 2013, EPA issued a proposed BART analysis of 



NOX controls at NGS. Based on that analysis, EPA proposed a NOX 



 



157 The EPA policy on Consultation and Coordination with Indian Tribes is 
posted on the following website: 
http://www.epa.gov/tribal/consultation/consult-policy.htm 
158 See Appendix A (List of Written Comments) to the RTC and the docket for 
this rulemaking. 
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emission limit of 0.055 lb/MMBtu for all three units within five 



years of a Final Rule. Our proposed rule also set out a 



framework for evaluating BART alternatives at NGS. EPA proposed 



a “better than BART” alternative (Alternative 1), consistent 



with this proposed framework, requiring compliance with a NOX 



emission limit of 0.055 lb/MMBtu on one unit per year in 2021, 



2022, and 2023. EPA invited stakeholders to submit additional 



alternatives, consistent with our proposed framework for “better 



than BART” alternatives, to EPA for consideration. 



On July 26, 2013, a stakeholder group, known as the TWG, 



submitted an agreement among seven diverse entities (TWG 



Agreement) that included an additional BART alternative 



(Appendix B to the TWG Agreement). In general, this alternative 



includes closure of one unit at NGS, or curtailment of net 



generating capacity by an equivalent amount, in 2019 and 



compliance with an emission limit of 0.07 lb/MMBtu on two units 



at NGS in 2030. The TWG Agreement also included a provision 



requiring the owner/operator of NGS to cease conventional coal-



fired generation at NGS by the end of 2044. EPA independently 



evaluated Appendix B to the TWG Agreement to determine whether 



it complied with the framework we put forth in our Proposed 



Rule, as well as the statutory and regulatory requirements in 



the CAA and the RHR. 
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On October 22, 2013, EPA published a Supplemental Proposal. 



Our Supplemental Proposal contained a detailed evaluation of 



Appendix B to the TWG Agreement along with a discussion of our 



legal rationale for proposing to approve requirements consistent 



with the TWG Agreement as a “better than BART” alternative. Our 



Supplemental Proposal and this Final Rule refer to our 



regulations that are generally consistent with Appendix B to the 



TWG Agreement as the ”TWG Alternative”. The Supplemental 



Proposal (i.e. the TWG Alternative) included regulatory 



requirements to achieve substantial NOX reductions over time, as 



well as a cap in cumulative NOX emissions from NGS over 2009-2044 



(2009-2044 NOX Cap) to ensure that lifetime emissions from NGS 



under the TWG Alternative do not exceed lifetime emissions that 



would have otherwise occurred under our proposed BART 



determination for NGS (BART Benchmark). 



Based on our review of all comments we received on the 



Proposed Rule and Supplemental Proposal, EPA is taking action to 



finalize requirements consistent with the TWG Agreement, as a 



“better than BART” Alternative (TWG Alternative) put forth in 



our Supplemental Proposal. EPA is also taking final action to 



determine that a BART Benchmark, consistent with our proposed 



BART determination, is appropriate for establishing the 2009-



2044 NOX Cap under the TWG Alternative. EPA is not finalizing our 



proposed BART determination for NGS in the regulatory 
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requirements of this Final Rule, and EPA is not taking action to 



finalize Alternative 1, the “better than BART” Alternative we 



put forth in our Proposed Rule. 



This Final Action is expected to result in over an 80 



percent reduction in NOX emissions and to significantly reduce 



the impact of NGS on visibility at 11 mandatory Class I Federal 



areas. EPA’s action to finalize requirements consistent with the 



TWG Agreement as a “better than BART” alternative for NGS will 



ensure that lifetime NOX emissions from NGS do not exceed the 



BART Benchmark. 



VI. Administrative Requirements 



A. Executive Order 12866: Regulatory Planning and Review and 



Executive Order 13563: Improving Regulation and Regulatory 



Review 



This action will finalize a source-specific FIP for a 



single generating source. This type of action is exempt from 



review under Executive Orders 12866 (58 FR 51735, October 4, 



1993) and 13563 (76 FR 3821, January 21, 2011). 



B. Paperwork Reduction Act 



This action does not impose an information collection 



burden under the provisions of the Paperwork Reduction Act, 44 



U.S.C. 3501 et seq. Under the Paperwork Reduction Act, a 



“collection of information” is defined as a requirement for 



“answers to . . . identical reporting or recordkeeping 
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requirements imposed on ten or more persons . . . .” 44 U.S.C. 



3502(3)(A). Because the final FIP applies to a single facility, 



Navajo Generating Station, the Paperwork Reduction Act does not 



apply. See 5 CFR 1320(c). 



Burden means the total time, effort, or financial resources 



expended by persons to generate, maintain, retain, or disclose 



or provide information to or for a Federal agency. This includes 



the time needed to review instructions; develop, acquire, 



install, and utilize technology and systems for the purposes of 



collecting, validating, and verifying information, processing 



and maintaining information, and disclosing and providing 



information; adjust the existing ways to comply with any 



previously applicable instructions and requirements; train 



personnel to be able to respond to a collection of information; 



search data sources; complete and review the collection of 



information; and transmit or otherwise disclose the information. 



An agency may not conduct or sponsor, and a person is not 



required to respond to a collection of information unless it 



displays a currently valid OMB control number. The OMB control 



numbers for EPA's regulations in 40 CFR are listed in 40 CFR 



Part 9. 



C.  Regulatory Flexibility Act 



The Regulatory Flexibility Act (RFA) generally requires an 



agency to prepare a regulatory flexibility analysis of any rule 
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subject to notice and comment rulemaking requirements under the 



Administrative Procedure Act or any other statute unless the 



agency certifies that the rule will not have a significant 



economic impact on a substantial number of small entities. Small 



entities include small businesses, small organizations, and 



small governmental jurisdictions. 



For purposes of assessing the impacts of today's rule on 



small entities, small entity is defined as: (1) a small business 



as defined by the Small Business Administration’s (SBA) 



regulations at 13 CFR 121.201; (2) a small governmental 



jurisdiction that is a government of a city, county, town, 



school district or special district with a population of less 



than 50,000; and (3) a small organization that is any not-for-



profit enterprise which is independently owned and operated and 



is not dominant in its field. 



After considering the economic impacts of this action on 



small entities, I certify that this final action will not have a 



significant economic impact on a substantial number of small 



entities. The Navajo Generating Station is not a small entity 



and the FIP for Navajo Generating Station being finalized today 



does not impose any compliance requirements on small entities. 



See Mid-Tex Electric Cooperative, Inc. v. FERC, 773 F.2d 327 



(D.C. Cir. 1985). We recognize that several tribes located in 



Arizona have expressed concerns regarding potential indirect 
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effects of this Final Rule; however, these indirect effects are 



not direct compliance costs or requirements on small entities. 



D. Unfunded Mandates Reform Act (UMRA) 



This rule will impose an enforceable duty on the private 



sector owners of Navajo Generating Station. However, this rule 



does not contain a Federal mandate that may result in 



expenditures of $100 million (in 1996 dollars) or more for 



State, local, and tribal governments, in the aggregate, or the 



private sector in any one year. EPA’s estimate for the total 



annual cost to install and operate SCR on all three units at NGS 



if it had been required to comply with BART does not exceed $100 



million (in 1996 dollars) in any one year. Because we are 



finalizing requirements consistent with Appendix B to the TWG 



Agreement, which provides more flexibility than EPA’s proposed 



BART determination and would, at most, require installation and 



operation of SCR on two units, rather than three units at NGS, 



EPA expects the total annual cost of implementing the TWG 



Alternative to also not exceed $100 million (in 1996 dollars). 



Thus, this rule is not subject to the requirements of sections 



202 or 205 of UMRA. This action is also not subject to the 



requirements of section 203 of UMRA because it contains no 



regulatory requirements that might significantly or uniquely 



affect small governments. This rule will not impose direct 



compliance costs on the Navajo Nation, and will not preempt 
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Navajo law. This final action will reduce the emissions of NOX 



from a single source, the Navajo Generating Station. 



E. Executive Order 13132: Federalism 



This action does not have federalism implications. It will 



not have substantial direct effects on the States, on the 



relationship between the national government and the States, or 



in the distribution of power and responsibilities among the 



various levels of government, as specified in Executive Order 



13132. This final action requires emission reductions of NOx at a 



specific stationary source located in Indian country. Thus, 



Executive Order 13132 does not apply to this action. 



F. Executive Order 13175:  Consultation and Coordination With 



Indian Tribal Governments 



Subject to the Executive Order 13175 (65 FR 67249, November 



9, 2000) EPA may not issue a regulation that has tribal 



implications, that imposes substantial direct compliance costs, 



and that is not required by statute, unless the Federal 



government provides the funds necessary to pay the direct 



compliance costs incurred by tribal governments, or EPA consults 



with tribal officials early in the process of developing the 



proposed regulation and develops a tribal summary impact 



statement. EO 13175 defines “policies that have tribal 



implications” to refer to regulations or other actions that have 



substantial direct effects on one or more Indian tribes. 
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EPA has concluded that this Final Action will have tribal 



implications based on the direct relationship between NGS and 



the Navajo Nation. In addition, EPA anticipates that the 



following direct and indirect effects may result from the TWG 



Alternative and Reclamation’s ownership interest in NGS: 



decreased revenues to the Hopi Tribe and the Navajo Nation 



associated with the closure of one unit or curtailment of 



electricity generation in 2019; and increased water costs to 



tribes associated with the installation of controls to meet an 



emission limit of 0.07 lb/MMBtu in 2030. However, it will 



neither pre-empt Tribal law nor impose substantial direct 



compliance costs on tribal governments (no tribal government is 



an owner or participant in NGS and therefore no tribal 



government will be required to pay direct costs of compliance). 



We note that the Navajo Nation has the option to purchase up to 



a 170 MW share of NGS in 2019. EPA understands that the Navajo 



Nation has not yet made its decision and therefore, currently, 



no tribal government is a Participant in NGS. 



The owners of NGS, together with the Navajo Nation, the 



Gila River Indian Community, and several other stakeholders, 



submitted the TWG Agreement to EPA that would provide compliance 



flexibility to the owners and result in greater reasonable 



progress than BART toward the national visibility goal. This TWG 



Alternative involves closure or curtailment of production on one 
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unit of NGS and installation of add-on pollution controls to the 



remaining two units. EPA issued a Supplemental Proposal 



proposing to find that the TWG Alternative met the requirements 



of the CAA and RHR. Today, EPA is finalizing requirements 



consistent with the TWG Agreement. Because the TWG Alternative 



involves the closure or curtailment of production on one unit 



and an associated decline in the amount of coal mined and 



combusted, to the extent that taxes or royalties paid to the 



Hopi Tribe and the Navajo Nation by the operators of Navajo 



Generating Station and the Kayenta Mine, are tied to the amount 



of coal that is mined or the amount of electricity that is 



generated at NGS, the revenues to the Hopi Tribe and Navajo 



Nation may be expected to decline. In addition, under the TWG 



Alternative, when the installation of add-on pollution controls 



occurs in 2030, EPA expects the CAWCD variable OM&R water rate 



to increase, affecting tribes with allocations of CAP water. 



EPA consulted with tribal officials early in the process of 



developing this regulation to permit them to have meaningful and 



timely input into its development. EPA first put forth an ANPR 



on August 28, 2009 to accept comment on preliminary information 



provided by FCPP and NGS and to begin the consultation process 



with the Federal Land Managers and affected tribes. 



EPA received numerous comments on the ANPR from tribes and 



tribal organizations, including the Navajo Nation, Hopi Tribe, 
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Gila River Indian Community, Ak-Chin Indian Community, Tohono 



O’odham Nation, Pascua Yaqui Tribe, Fort McDowell Yavapai 



Nation, Yavapai-Apache Nation, and the Inter Tribal Council of 



Arizona. Comments from the Navajo Nation on NGS and from the 



Hopi Tribe focused on the significant contribution of coal-



related royalties, taxes, and employment at NGS and the Kayenta 



Mine to the economies of the Navajo Nation and the Hopi Tribe. 



Comments from the Gila River Indian Community, the Tohono 



O’odham Nation, and other tribes located in Arizona focused on 



the importance of continued operation of NGS as a source of 



power to CAP, in order for the federal government to meet 



obligations under existing water settlement agreements. The 



importance to tribes of continued operation of NGS and 



affordable water costs cannot be overemphasized. 



Given the extent of federal and tribal interests in NGS and 



the federal government’s trust responsibility to Indian tribes, 



on January 4, 2013, EPA, DOI, and DOE signed a joint federal 



agency statement committing to collaborate on several short- and 



long-term goals, including analyzing and pursuing strategies for 



providing clean, affordable and reliable power, affordable and 



sustainable water, and sustainable economic development to key 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 186 of 218 



 



stakeholders who currently depend on NGS.159 The partner agencies 



have already begun to work together with stakeholders to 



identify and undertake actions that support implementation of 



BART, including seeking funding to cover expenses for pollution 



control or other necessary upgrades for the federal portion of 



NGS. The agencies have also begun work to jointly support a 



phase 2 report to analyze a full range of clean energy options 



for NGS. Finally, the agencies intend to work with stakeholders 



to develop a roadmap for achieving long-term, innovative clean 



energy solutions for NGS. 



In our February 5, 2013 Proposed Rule, EPA exercised 



discretion to include in our analysis of Factor 2 (Energy and 



Non-Air Quality Impacts), an examination of the viability of 



continued operation of NGS if new NOX controls are required, to 



address the concern expressed by numerous tribes that a BART 



determination requiring SCR would force NGS to close. Our 



analysis showed that although SCR would increase the cost of 



electricity generation at NGS, installing and operating SCR at 



NGS would still be less costly than replacing NGS with power 



purchased from elsewhere in the West.160 However, we also 



recognized that the timing of regulatory compliance is an 



 



159 See Joint Federal Agency Statement Regarding Navajo Generating Station, 
dated January 4, 2013, in the docket for this proposed rulemaking. 
160 See Factor 2 analysis, 78 FR at 8281-8284 (February 5, 2013). 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 187 of 218 



 



important consideration given potential ownership changes and 



other requirements related to the extension of the NGS lease and 



other rights-of-way agreements. As part of our Factor 2 



analysis, we also estimated potential water rate increases to 



tribes.161 As discussed in our proposed rule, EPA considers the 



potential economic impacts to tribes to argue for flexibility in 



the compliance timeframe for NGS. 



In addition to our proposed BART determination for NGS, EPA 



also proposed a framework for evaluating alternatives to BART 



that provide options for flexibility in achieving emission 



reductions at NGS. EPA proposed an alternative to BART 



consistent with our proposed framework and invited stakeholders 



to submit other alternatives to BART that reduce NOX emissions at 



NGS while providing long-term, sustainable benefits for 



tribes.162 We noted that the extended timeframe for compliance 



would not, in itself, avoid or mitigate increases in water rates 



for tribes located in Arizona; however, it would provide time 



for the collaborating federal agencies to explore options to 



avoid or minimize potential impacts to tribes, including seeking 



funding to cover the expenses for the federal portion of 



pollution control at NGS.163 



 



161 Id. 
162 Id. at 8291. 
163 Id. at 8289. 
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Following our Proposed Rule, the TWG, which included the 



Navajo Nation, the Gila River Indian Community, and the 



Interior, together with four additional groups, submitted their 



agreement (TWG Agreement) that contained an additional BART 



alternative for consideration (Appendix B to the TWG Agreement). 



Although EPA was not part of the TWG, we note that the TWG 



Agreement included seven elements, including elements directly 



or indirectly related to tribes, i.e., commitments by Interior 



to mitigate potential impacts from EPA’s final BART rule to 



Affected Tribes and a commitment by SRP to make funds available 



for a Local Benefit Fund for community improvement projects 



within 100 miles of NGS or the Kayenta Mine.164 



EPA has met with tribes on numerous occasions to discuss 



the significance of NGS to tribal economies and tribal water 



interests in Arizona.165 Consultations with tribes included 



 



164 As described in our Supplemental Proposal (78 FR at 62512, October 22, 
2013), the seven elements of the TWG Agreement were (1) a description of a 
“Reasonable Progress Alternative to BART” (Appendix B to the TWG Agreement); 
(2) a study of options by Reclamation for replacing the federal share of 
energy being generated from NGS with low-emitting energy; (3) commitments by 
Interior to reduce or offset emissions of carbon dioxide (CO2) by three 
percent per year and facilitate the development of clean energy resources; 
(4) commitments by Interior to mitigate potential impacts from EPA’s final 
BART rule to Affected Tribes; (5) a commitment by Interior to carry out the 
Phase 2 Study by the National Renewable Energy Laboratory (NREL) for the 
purposes of studying options for the future of NGS; (6) a commitment by SRP 
to make funds available for a Local Benefit Fund for community improvement 
projects within 100 miles of NGS or the Kayenta Mine; and (7) a summary of 
obligations of the Parties to the Agreement and miscellaneous legal 
provisions. 
165 See document titled “Updated Timeline of All Tribal Consultations on NGS 
for Final Rule.docx” in the docket for this rulemaking. 
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potential economic impacts associated with a BART determination 



for NGS, as well as potential impacts from EPA’s Mercury and Air 



Toxics Standards (MATS) rulemaking. 



 In recognition of the unusual complexity of regulating NGS, 



representatives from EPA, including the Assistant Administrator 



and the Deputy Assistant Administrator for the Office of Air and 



Radiation and the Regional Administrator for Region 9, visited 



NGS and affected communities in the area. EPA officials have 



also met with additional stakeholders, at various locations, 



including EPA offices in San Francisco, California and 



Washington, D.C., and offices of individual tribal governing 



councils and the Inter Tribal Council of Arizona. 



Following the publication of our proposed rule on February 



5, 2013, EPA engaged in 17 consultation meetings with tribes 



prior to the January 2014 close of the public comment period.166 



Of these meetings, at least two were held as group consultation 



sessions where all tribes in Arizona were invited to participate 



and were provided the opportunity to request individual 



consultation meetings as well.167 EPA received comment letters on 



our proposal and Supplemental Proposal from the Navajo Nation, 



the Gila River Indian Community, the Tohono O’odham Nation, the 



 



166 See document titled “Updated Timeline of all Tribal Consultation on NGS_for 
Final Rule.pdf” in the docket for the rule. 
167 Id. 
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Ak-Chin Indian Community, the Tonto Apache Tribe, the San Carlos 



Apache Tribe, and the Kaibab Band of Paiute Indians.168 At the 



request of two tribes for additional time beyond January 6, 2014 



to submit comments, EPA exercised our discretion to accept 



comments from tribal governments after the close of the comment 



period. The White Mountain Apache Tribe submitted comments on 



February 5, 2014.169 In addition, in response to their request to 



EPA for information related to NGS, we provided responsive 



documents to the Hopi Tribe on January 7, 2014.170 As shown in 



additional correspondence, the Hopi Tribe requested additional 



time to submit comments, and EPA continued to exercise our 



discretion to accept late comments from the Hopi Tribe.171 Our 



separate response to comments document contains a summary of all 



substantive comments and EPA’s responses to those comments. 



Several tribes expressed concern that the Technical Work 



Group included only two tribes, the Navajo Nation and the Gila 



River Indian Community, and excluded numerous other tribes that 



also have a significant economic interest in NGS. Several tribes 



also asserted that the Proposed Rule and Supplemental Proposal 



 



168 See comment numbers 0340, 0317, 0387, 0402, 0419, and 0421 in the docket 
for the rule. 
169 See comment number 0440 in the docket for the rule. 
170 See document titled “2014_0107 EPA Letter to Chairman Honanie with 
Enclosure 1.pdf” in the docket for this rule. 
171 See document titled “2014_0131 Letter from Chairman Honanie.pdf” and 
document titled “2014_0206 EPA Response to Chairman Honanie_Hopi Tribe.pdf” 
in the docket for this rule. 
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have disproportionate impacts on tribes with CAP water 



settlements and urged EPA to develop an alternative regulation 



that does not place an additional burden on Indian tribes. 



Another tribe requested that a portion of the funds identified 



in the TWG Agreement be designated to their tribe. 



EPA recognizes that many tribes did not participate in the 



development of the TWG Agreement. EPA was not involved in the 



formation of the Technical Work Group or any of the negotiations 



between the members of the TWG in developing the TWG Agreement. 



In addition, our evaluation of the TWG Agreement was for the 



sole purpose of determining whether the TWG Alternative 



(Appendix B to the TWG Agreement) meets our framework for a 



“better than BART” Alternative. Therefore, although EPA agrees 



that many tribes have economic interests in NGS and CAP, EPA did 



not have a role in the TWG Agreement and does not have any role 



in the distribution of funds described in the TWG Agreement. 



EPA recognizes that our final action will have tribal 



implications. Because we are taking action to finalize 



requirements consistent with the TWG Agreement, EPA anticipates 



that increases in CAP water costs as a result of the 



installation of new air pollution controls at NGS would not 



occur until 2030. In addition, as stated elsewhere, EPA has 



committed to collaborating with other federal agencies to 



explore options to avoid or minimize potential impacts to 
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tribes, including seeking funding to cover the expenses for the 



federal portion of pollution control at NGS. 



In summary, EPA has taken numerous steps, as described in 



the preceding paragraphs, to evaluate the potential impacts on 



Tribes and to identify and provide the flexibility for others to 



develop alternative approaches that would meet the requirements 



of the CAA and the RHR while being as sensitive as possible to 



concerns raised by Tribes. Through the Joint Federal Agency 



Statement on NGS, the federal government has recognized its 



obligations through its trust responsibility and through its 



specific historical and ongoing involvement with NGS and water 



rights settlements with Tribes. That agreement reflects our 



commitment to ongoing engagement with affected Tribes and to the 



pursuit of a long-term solution for electricity generation that 



is protective of the economic interests of Tribes and public 



health and the environment. 



Based on numerous consultation meetings between high-level 



officials from EPA and elected tribal leaders, beginning in 2009 



and extending into 2013, and our development of flexible options 



for BART Alternatives in response to comments from tribes, EPA 



considers our consultation on NGS to be consistent with EO 13175 
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and EPA’s policy to engage in early and meaningful consultation 



with tribes.172 



G.  Executive Order 13045:  Protection of Children from 



Environmental Health Risks and Safety Risks 



Executive Order 13045: Protection of Children from 



Environmental Health Risks and Safety Risks (62 FR 19885, April 



23, 1997), applies to any rule that: (1) is determined to be 



economically significant as defined under Executive Order 12866, 



and (2) concerns an environmental health or safety risk that EPA 



has reason to believe may have a disproportionate effect on 



children. If the regulatory action meets both criteria, the 



Agency must evaluate the environmental health or safety effects 



of the planned rule on children, and explain why the planned 



regulation is preferable to other potentially effective and 



reasonably feasible alternatives considered by the Agency. 



This rule is not subject to Executive Order 13045 because 



it requires emissions reductions of NOX from a single stationary 



source. Because this action only applies to a single source and 



is not a rule of general applicability, it is not economically 



significant as defined under Executive Order 12866, and does not 



have a disproportionate effect on children. However, to the 



 



172 EPA’s policy on Consultation and Coordination with Indian Tribes is posted 
on the following website: http://www.epa.gov/tribal/consultation/consult-
policy.htm 
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extent that the rule will reduce emissions of NOX, which 



contributes to ozone formation, the rule will have a beneficial 



effect on children’s health by reducing air pollution that 



causes or exacerbates childhood asthma and other respiratory 



issues. 



H. Executive Order 13211: Actions Concerning Regulations That 



Significantly Affect Energy Supply, Distribution, or Use 



This action is not subject to Executive Order 13211 (66 FR 



28355 (May 22, 2001)), because it is not a significant 



regulatory action under Executive Order 12866. 



I. National Technology Transfer and Advancement Act 



Section 12(d) of the National Technology Transfer and 



Advancement Act of 1995 (NTTAA), Pub L. No. 104-113, 12 (10) (15 



U.S.C. 272 note) directs EPA to use voluntary consensus 



standards (VCS) in its regulatory activities unless to do so 



would be inconsistent with applicable law or otherwise 



impractical. VCS are technical standards (e.g., materials 



specifications, test methods, sampling procedures and business 



practices) that are developed or adopted by the VCS bodies. The 



NTTAA directs EPA to provide Congress, through annual reports to 



OMB, with explanations when the Agency decides not to use 



available and applicable VCS. 



Consistent with the NTTAA, the Agency conducted a search to 



identify potentially applicable VCS. For the measurements listed 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 195 of 218 



 



below, there are a number of VCS that appear to have possible 



use in lieu of the EPA test methods and performance 



specifications (40 CFR Part 60, Appendices A and B) noted next 



to the measurement requirements. It would not be practical to 



specify these standards in the current rulemaking due to a lack 



of sufficient data on equivalency and validation and because 



some are still under development. However, EPA’s Office of Air 



Quality Planning and Standards is in the process of reviewing 



all available VCS for incorporation by reference into the test 



methods and performance specifications of 40 CFR Part 60, 



Appendices A and B. Any VCS so incorporated in a specified test 



method or performance specification would then be available for 



use in determining the emissions from this facility. This will 



be an ongoing process designed to incorporate suitable VCS as 



they become available. 



J. Executive Order 12898: Federal Actions to Address 



Environmental Justice in Minority Populations and Low-Income 



Populations 



Executive Order 12898 (59 FR 7629, February 16, 1994), 



establishes federal executive policy on environmental justice. 



Its main provision directs federal agencies, to the greatest 



extent practicable and permitted by law, to make environmental 



justice part of their mission by identifying and addressing, as 



appropriate, disproportionately high and adverse human health or 
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environmental effects of their programs, policies, and 



activities on minority populations and low-income populations in 



the United States. 



EPA has determined that this final rule will not have 



disproportionately high and adverse human health or 



environmental effects on minority or low-income populations 



because it increases the level of environmental protection for 



all affected populations without having any disproportionately 



high and adverse human health or environmental effects on any 



population, including any minority or low-income population. 



EPA recognizes that numerous commenters have stated that 



this rulemaking has environmental justice implications because 



NGS, which is among the largest coal-fired power plants in the 



country, is located on the Navajo Nation. Commenters have also 



expressed concern that the documents associated with this rule 



are too technical for community members to understand. Some 



commenters have also argued that EPA should apply the same 



standard to NGS as other coal-burning power plants (e.g., Four 



Corners Power Plant), and that the extended compliance timeframe 



for NGS is an environmental justice issue. 



Fair treatment and meaningful involvement are critical 



components of environmental justice and EPA takes fair treatment 



and meaningful involvement seriously. We provided numerous 



opportunities for tribal governments, environmental and tribal 
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non-governmental organizations, and other interested 



stakeholders to provide input in the development of our Proposed 



Rule, Supplemental Proposal, and Final Rule for NGS. 



As discussed in more detail in the RTC, EPA began our 



public involvement process for a BART determination for NGS in 



2009, when we published an Advanced Notice of Proposed 



Rulemaking (ANPR). During 2009 through 2012, EPA met with 



various stakeholders, including tribal governments and Navajo 



environmental groups to discuss NGS and hear concerns related to 



a BART determination for this facility.173 During the 11-month 



comment period for our Proposed Rule, EPA continued to meet with 



stakeholders to discuss our proposed BART determination for NGS 



and our framework for “better than BART” alternatives.174 



On July 26, 2013, the TWG submitted the TWG Agreement to 



EPA for consideration. EPA posted the TWG Agreement to our 



docket on the same day to provide the public an opportunity to 



review it.175 On September 25, 2013, EPA posted a Supplemental 



Proposal, along with supporting documents, to the docket to 



allow for early review by interested parties.176 The Supplemental 



 



173 See, for example document number 0232 in the ANPR docket at EPA-R09-OAR-
2009-0598, and document numbers 0008 and 0009 in the docket for this rule at 
EPA-R09-OAR-2013-0009. 
174 See, for example, document number 0150, 0152, 0166, 0173, 0302, and 0303 in 
the docket for this rule. 
175 See document number 0122 in docket for this rulemaking. 
176 See document numbers 0182, 0183, and 0184 in the docket for this 
rulemaking. 
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Proposal was published in the Federal Register on October 22, 



2013. The comment period for the Supplemental Proposal closed on 



the same day as the BART proposal, on January 6, 2014. The 



Supplemental Proposal also included notice of five open house 



and public hearing events EPA scheduled throughout Arizona in 



November 2013. The open houses allowed members of the public an 



opportunity to talk with representatives from EPA and ask 



questions. EPA held events at the LeChee Chapter House, located 



on the Navajo Nation, as well as in Page, Arizona, and provided 



oral interpretation services between English and Diné (the 



Navajo language). EPA also held an event at the Hopi Day School, 



located in Kykotsmovi, the seat of the Hopi tribal government.177 



Finally, we also held events in Phoenix and in Tucson, Arizona, 



to allow stakeholders in central and southern Arizona, 



representing CAP water interests and several tribes receiving 



CAP water, the opportunity to provide comment and talk with 



representatives from EPA. 



EPA understands that the TSD and Federal Register notices 



include technical information that may be difficult to 



understand. EPA provided Fact Sheets and handouts, written in 



 



177 EPA engaged with the government of the Hopi Tribe to search for an oral 
interpreter between English and the Hopi language, but the Hopi Tribe was 
unable to locate anyone to provide those services. 
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plain language, at the open house and public hearing events.178 



EPA representatives were also present at the events to discuss 



and explain our Proposals. 



EPA recognizes that some commenters may view the timeframe 



for compliance under EPA’s framework for BART Alternatives as an 



environmental justice issue. We note that the Navajo Nation and 



other Tribes expressed concern with the potential economic 



impacts of this rulemaking. The flexibility we provided has 



allowed for a balance between these considerations. 



We further note that the LNB/SOFA credit, an important 



component of the timeframe under our “better than BART” 



framework, was based on real, actual emission reductions 



beginning in 2009 that were voluntary and not required by any 



rule or regulation. We also note that the TWG Alternative, which 



calls for closure of one unit in 2019 (or equivalent 



curtailment), will result not only in reductions of NOX, but also 



reductions of several other pollutants, including SO2, PM, CO2, 



and hazardous air pollutants. Although the compliance date of 



emission limit for two units (achievable with the installation 



of SCR) under the TWG Alternative is in 2030, over 2009 to 2044, 



the TWG Alternative will result in greater NOX reductions than 



would have been achieved under BART, will result in step-wise 



 



178 See document 0219 in the docket for this rulemaking. 











This document is a prepublication version, signed by the EPA Administrator, Gina McCarthy, on 7/28/14. We have taken steps to ensure the 
accuracy of this version, but it is not the official version. 



 
 



Page 200 of 218 



 



reductions of NOX and additional pollutants that affect 



visibility or human health, and will provide an enforceable 



mechanism to ensure that NGS ceases conventional coal-fired 



electricity generation at NGS by the end of 2044. All of these 



measures will increase the level of environmental protection for 



communities affected by NGS. 



K. Congressional Review Act 



The Congressional Review Act, 5 U.S.C 801 et seq., as added 



by the Small Business Regulatory Enforcement Fairness Act of 



1996, generally provides that before a rule may take effect, the 



agency promulgating the rule must submit a rule report, which 



includes a copy of the rule, to each House of the Congress and 



to the Comptroller General of the United States. Section 804 



exempts from section 801 the following types of rules (1) rules 



of particular applicability; (2) rules relating to agency 



management or personnel; and (3) rules of agency organization, 



procedure, or practice that do not substantially affect the 



rights or obligations of non-agency parties. 5 U.S.C 804(3). EPA 



is not required to submit a rule report regarding today’s action 



under section 801 because this action is a rule of particular 



applicability. This rule finalizes a source-specific FIP for a 



single generating source. 



L. Petitions for Judicial Review 
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Under section 307(b)(1) of the Clean Air Act, petitions for 



judicial review of this action must be filed in the United 



States Court of Appeals for the appropriate circuit by [insert 



date 60 days from publication in Federal Register]. Filing a 



petition for reconsideration by the Administrator of this final 



rule does not affect the finality of this rule for the purposes 



of judicial review nor does it extend the time within which a 



petition for judicial review may be filed, and shall not 



postpone the effectiveness of such rule or action. This action 



may not be challenged later in proceedings to enforce its 



requirements. See CAA section 307(b)(2). 
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List of Subjects in 40 CFR Part 49 



Environmental protection, Administrative practice and 



procedure, Air pollution control, Indians, Intergovernmental 



relations, Reporting and recordkeeping requirements. 



 



 



 



 



 



July 28, 2014     /s/ 



Dated:       Gina McCarthy, 



Administrator. 
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Title 40, chapter I of the Code of Federal Regulations is 



amended as follows: 



PART 49--INDIAN COUNTRY: AIR QUALITY PLANNING AND MANGEMENT 



 1. The authority citation for part 49 continues to read as 



follows: 



 Authority: 42 U.S.C. 7401, et seq. 



 2. Section 49.5513 is amended by adding paragraph (j) to 



read as follows: 



§ 49.5513 Federal Implementation Plan Provisions for Navajo 



Generating Station, Navajo Nation. 



* * * * * 



(j)(1) Applicability. Regional Haze Best Available Retrofit 



Technology limits for NOX for this plant are in addition to the 



requirements of paragraphs (a) through (i) of this section. The 



provisions of this paragraph (j) are severable, and if any 



provision of this paragraph (j), or the application of any 



provision of this paragraph (j) to any owner/operator or 



circumstance, is held invalid, the application of such provision 



to other owner/operators and other circumstances, and the 



remainder of this paragraph (j), will not be affected thereby. 



Nothing in this paragraph (j) allows or authorizes any Unit to 



emit NOX at a rate that exceeds its existing emission limit of 



0.24 lb/MMBtu as established by EPA permit AZ 08-01 issued on 



November 20, 2008. 
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(2) Definitions. Terms not defined below have the meaning 



given to them in the Clean Air Act or EPA’s regulations 



implementing the Clean Air Act and in paragraph (c) of this 



section. For purposes of this paragraph (j): 



(i) 2009-2029 NOX Cap means a limit on emissions from Units 



1, 2, and 3 of no more than 416,865 tons of NOX. 



(ii) 2009-2044 NOX Cap means a limit on emissions from Units 



1, 2, and 3 of no more than 494,899 tons of NOX. 



(iii) Boiler Operating Day means a 24-hour period between 



12 midnight and the following midnight during which any fuel is 



combusted at any time in the steam-generating unit. It is not 



necessary for fuel to be combusted the entire 24-hour period. 



(iv) Coal-Fired Unit means any of Units 1, 2, or 3 at 



Navajo Generating Station. 



(v) Continuous Emission Monitoring System or CEMS means the 



equipment required by 40 CFR Part 75 and this paragraph (j). 



(vi) Departing Participant means either Los Angeles 



Department of Water and Power or Nevada Energy, also known as NV 



Energy or Nevada Power Company. 



(vii) Emission limitation or emission limit means the 



federal emissions limitation required by this paragraph. 



(viii) Existing Participant means the existing owners of 



NGS: Los Angeles Department of Water and Power; Nevada Energy, 



also known as NV Energy or Nevada Power Company; Salt River 
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Project Agricultural Improvement and Power District; Arizona 



Public Service Company; and Tucson Electric Company, together 



with the United States, acting through the Bureau of 



Reclamation. 



(ix) lb means pound(s). 



(x) Low-NOx Burners and Separated Over-Fire Air or LNB/SOFA 



means combustion controls installed on each Unit between 2009 



and 2011. 



(xi) Navajo Nation means the Navajo Nation, a federally 



recognized Indian Tribe. 



(xii) NGS or Navajo Generating Station means the steam 



electric generating station located on the Navajo Reservation 



near Page, Arizona, consisting of Units 1, 2, and 3, each 750 MW 



(nameplate rating), the switchyard facilities, and all 



facilities and structures used or related thereto. 



(xiii) NOX means nitrogen oxides expressed as nitrogen 



dioxide (NO2). 



(xiv) Owner/operator means any person(s) who own(s) or who 



operate(s), control(s), or supervise(s) one more of the Units of 



the Navajo Generating Station. 



(xv) MMBtu means million British thermal unit(s). 



(xvi) Operating hour means any hour that fossil fuel is 



fired in the unit. 
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(xvii) Unit means any of Units 1, 2, or 3 at Navajo 



Generating Station. 



(xviii) Valid Data means CEMs data that is not out of 



control as defined in 40 CFR Part 75. 



(3) “Better than BART” Alternative for NOX. Total cumulative 



NOX emissions from Units 1, 2, and 3, from January 1, 2009 to 



December 31, 2044, may not exceed the 2009-2044 NOX Cap. The 



owner/operator must implement the applicable operating scenario, 



under paragraph (j)(3)(i) of this section, to ensure NOX emission 



reductions sufficient to maintain total cumulative NOX emissions 



from Units 1, 2, and 3 below the 2009-2044 NOX Cap. 



(i) Operating Scenarios to Comply with 2009-2044 NOX Cap. 



The owner/operator must comply with one of the following 



operating scenarios based on the applicability provisions in 



paragraph (j)(3)(ii) of this section. 



(A) Alternative A1. 



(1) By December 31, 2019, the owner/operator must 



permanently cease operation of one coal-fired Unit; and 



(2) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on each of the two 



remaining coal-fired Units. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 
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1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 



(B) Alternative A2. 



(1) By December 31, 2019, the owner/operator must 



permanently cease operation of one coal-fired Unit; and  



(2) By December 31, 2019, the owner/operator may increase 



net generating capacity of the remaining two coal-fired Units by 



a combined total of no more than 189 MW. The actual increase in 



net generating capacity shall be limited by the sum of 19 MW and 



the ownership interest, in net MW capacity, purchased by the 



Navajo Nation by December 31, 2019. Nothing in paragraph (j) of 



this section alters any regulatory requirements, including those 



for pre-construction permitting, associated with any increase in 



the net generating capacity of the Unit(s). 



(3) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on each of the two 



remaining coal-fired Units. 



(4) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 
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(C) Alternative A3. 



(1) By December 31, 2019, the owner/operator must reduce 



the net generating capacity of NGS by no less than 561 MW. The 



actual reduction in net generating capacity of NGS shall be 



determined by the difference between 731 MW and the ownership 



interest, in net MW capacity and limited to 170 MW, purchased by 



the Navajo Nation by December 31, 2019. 



(2) By December 31, 2030, the owner/operator must comply 



with a NOX emission limit of 0.07 lb/MMBtu, based on a rolling 



average of 30 boiler operating days, on two Units. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii) of this section, exceed the 2009-2044 NOX Cap at any 



time prior to December 31, 2044. 



(D) Alternative B. 



(1) Total cumulative NOX emissions from Units 1, 2, and 3 



may not exceed the 2009-2044 NOx Cap or the 2009-2029 NOX Cap. 



(2) The owner/operator must cease operation of Units 1, 2, 



and 3 if total cumulative emissions of NOX from Units 1, 2, and 



3, based on annual reports required under paragraph (j)(4)(ii) 



of this section, exceed the 2009-2029 NOX Cap at any time prior 



to December 31, 2029. The owner/operator may restart operation 



of Units 1, 2, and 3 after January 1, 2030, as long as total 
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cumulative emissions of NOX from Units 1, 2, and 3, based on 



annual reports required under paragraph (j)(4)(ii) of this 



section, do not exceed the 2009-2044 NOX Cap. 



(3) The owner/operator must permanently cease operation of 



Units 1, 2, and 3 if total cumulative emissions of NOX from Units 



1, 2, and 3, based on annual reports required under paragraph 



(j)(4)(ii)), exceed the 2009-2044 NOX Cap at any time prior to 



December 31, 2044. 



(ii) Applicability of Alternatives. 



(A) Alternative A1 applies if by December 31, 2019, one of 



the following occurs: 



(1) Both of the Departing Participants retire their 



ownership interests in NGS by December 31, 2019, and the Navajo 



Nation does not purchase an ownership interest in NGS; or 



(2) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, and the Navajo Nation 



does not purchase an ownership interest in NGS; or 



(3) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, and the 



Navajo Nation does not purchase an ownership interest in NGS. 



(B) Alternative A2 applies if by December 31, 2019, one of 



the following occurs: 
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(1) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, the Navajo Nation has 



purchased an ownership interest in NGS, and the owner/operator 



has increased net generating capacity of the two remaining Units 



by a combined total of no more than 189 MW; or 



(2) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, the Navajo 



Nation has purchased an ownership interest in NGS, and the 



owner/operator has increased net generating capacity of the two 



remaining Units by a combined total of no more than 189 MW. 



(C) Alternative A3 applies if by December 31, 2019, one of 



the following occurs: 



(1) Both of the Departing Participants sell their ownership 



interests in NGS to Existing Participants, the Navajo Nation has 



purchased an ownership interest in NGS, and the owner/operator 



has not increased net generating capacity of the Units at NGS; 



or 



(2) One of the Departing Participants retires its ownership 



interest in NGS and the other Departing Participant sells its 



ownership interest in NGS to an Existing Participant, the Navajo 



Nation has purchased an ownership interest in NGS, and the 



owner/operator has not increased net generating capacity of the 



Units at NGS. 
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(D) Alternative B applies if, by December 31, 2019, if one 



of the following occurs: 



(1) Any of the Departing Participants sell their ownership 



interests in NGS to a Party other than the Navajo Nation that is 



not an Existing Participant, or 



(2) Any of the Departing Participants remains as a 



participant in NGS. 



(iii) By December 22, 2044, the owner/operator shall 



permanently cease conventional coal-fired electricity generation 



by all coal-fired Units at NGS. 



(4) Reporting and Implementation Requirements for BART. 



(i) No later than December 1, 2019, the owner/operator must 



notify EPA of the applicable Alternative for ensuring compliance 



with the 2009-2044 NOx Cap. 



(ii) Beginning in 2015, and annually thereafter until the 



earlier of December 22, 2044 or the date on which the 



owner/operator ceases conventional coal-fired electricity 



generation by all coal-fired Units at NGS, the owner/operator 



must report to EPA, the annual heat input, the annual emissions 



of sulfur dioxide, carbon dioxide, and NOX from the previous full 



calendar year. In addition, the owner/operator must also report 



total cumulative emissions of NOX from NGS to assure compliance 



with the 2009-2044 NOX Cap and the 2009-2029 NOX Cap (if 



applicable). The owner/operator must make this report available 
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to the public, either through a link on its website or directly 



on its website. The report must be made available within 30 days 



of the submittal deadline associated with the annual emission 



inventory required by the Part 71 Operating Permit for NGS. 



(iii) No later than December 31, 2020, the owner/operator 



must submit an application to revise its existing Part 71 



Operating Permit to incorporate the requirements and emission 



limits of the applicable Alternative to BART under paragraph 



(j)(3) of this section. The Part 71 Operating Permit for NGS 



must incorporate practically enforceable limits for NOX of 0.24 



lb/MMBtu, on a 30‐day rolling average basis, for each Unit 



equipped with LNB/SOFA, and 0.07 lb/MMBtu, on a rolling average 



basis of 30 boiler operating days, for each Unit equipped with 



SCR, as federally enforceable permit conditions. 



(iv) In addition to the requirements of paragraphs 



(j)(4)(i), (ii) and (iii) of this section, if Alternative B 



applies, the owner/operator must submit annual Emission 



Reduction Plans to the Regional Administrator. 



(A) No later than December 31, 2019 and annually thereafter 



through December 31, 2028, the owner/operator must submit an 



Emission Reduction Plan containing anticipated year-by-year 



emissions from Units 1, 2, and 3 covering the period from 2020 



to 2029 that will assure that the operation of NGS will result 
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in emissions of NOX that do not exceed the 2009-2029 NOX Cap. The 



Emission Reduction Plan may contain several potential operating 



scenarios and must set forth the past annual actual emissions 



and the projected emissions for each potential operating 



scenario. Each potential operating scenario must demonstrate 



compliance with the 2009-2029 NOX Cap. The Emission Reduction 



Plan shall identify emission reduction measures that may 



include, but are not limited to, the installation of advanced 



emission controls, a reduction in generation output, or other 



operating strategies determined by the owner/operator. The 



owner/operator may revise the potential operating scenarios set 



forth in the Emission Reduction Plan, provided the revised plan 



ensure that NOX emissions remain below the 2009-2029 NOX Cap. 



(B) No later than December 31, 2029 and annually 



thereafter, the owner/operator shall submit an Emission 



Reduction Plan containing year-by-year emissions covering the 



period from January 1, 2030 to December 31, 2044 that will 



assure that the operation of NGS will result in emissions of NOX 



that do not exceed the 2009-2044 NOX Cap. The Emission Reduction 



Plan shall identify emission reduction measures that may 



include, but are not limited to, the installation of advanced 



emission controls, a reduction in generation output, or other 



operating strategies determined by the owner/operator. The 



owner/operator may revise the potential operating scenarios set 
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forth in the Emission Reduction Plan, provided the revised plan 



ensure that NOX emissions remain below the 2009-2044 NOX Cap. 



(C) The requirement to submit annual Emission Reduction 



Plans beginning no later than December 31, 2019, shall be 



incorporated into the Part 71 Operating Permit for NGS as 



federally enforceable permit conditions. 



(5) Continuous emission monitoring system (CEMS). 



(i) At all times, the owner/operator of each unit must 



maintain, calibrate, and operate a CEMS, in full compliance with 



the requirements found at 40 CFR part 75, to accurately measure 



NOX, diluent, and stack gas volumetric flow rate from each unit. 



All hourly valid data will be used to determine compliance with 



the emission limitations for NOX in paragraph (j)(3) of this 



section for each unit. If the CEMs data is not valid, that CEMs 



data shall be treated as missing data and not used to calculate 



the emission average. CEMs data does not need to be bias 



adjusted as defined in 40 CFR part 75. Each required CEMS must 



obtain valid data for at least 90 percent of the unit operating 



hours, on an annual basis. 



(ii) The owner/operator of each unit shall comply with the 



quality assurance procedures for CEMS found in 40 CFR part 75. 



In addition to these Part 75 requirements, relative accuracy 



test audits shall be calculated for both the NOX pounds per hour 



measurement and the heat input measurement. The calculation of 
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NOX pounds per hour and heat input relative accuracy shall be 



evaluated each time the CEMS undergo relative accuracy testing. 



(6) Compliance Determination for NOX Emission Limits. 



(i) Compliance with the NOX emission limits under paragraphs 



(j)(3)(i) of this section shall be determined on a rolling 



average basis of thirty (30) Boiler Operating Days on a unit by 



unit basis. Compliance shall be calculated in accordance with 



the following procedure: (1) sum the total pounds of NOX emitted 



from the Unit during the current Boiler Operating Day and the 



previous twenty-nine (29) Boiler Operating Days; (2) sum the 



total heat input to the Unit in MMBtu during the current Boiler 



Operating Day and the previous twenty-nine (29) Boiler Operating 



Days; and (3) divide the total number of pounds of NOX by the 



total heat input in MMBtu during the thirty (30) Boiler 



Operating Days. A new 30 Boiler Operating Day rolling average 



shall be calculated for each new Boiler Operating Day. Each 30 



Boiler Operating Day rolling average shall include all emissions 



that occur during periods within any Boiler Operating Day, 



including emissions from startup, shutdown, and malfunction. 



(ii) If a valid NOX pounds per hour or heat input is not 



available for any hour for a Unit, that heat input and NOX pounds 



per hour shall not be used in the calculation for that 30 boiler 



operating day period. 
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(7) Recordkeeping. The owner/operator of each Unit must 



maintain the following records until the earlier of December 22, 



2044 or the date that conventional coal-fired operation of all 



units at NGS permanently ceases: 



(i) All CEMS data, including the date, place, and time of 



sampling or measurement; parameters sampled or measured; and 



results as required by Part 75 and as necessary to calculate 



each units pounds of NOX and heat input for each hour. 



(ii) Each Boiler Operating Day rolling average emission 



rate for NOX calculated in accordance with paragraph (j)(6)(i) of 



this section. 



(iii) Each unit’s 30 Boiler Operating Day pounds of NOX and 



heat input. 



(iv) Records of quality assurance and quality control 



activities for emissions measuring systems including, but not 



limited to, any records required by 40 CFR part 75. 



(v) Records of the relative accuracy calculation of the NOX 



lb/hr measurement and hourly heat input. 



(vi) Any other records required by 40 CFR part 75. 



(8) Reporting. All reports and notifications under this 



paragraph (j) must be submitted to the Director, Navajo 



Environmental Protection Agency, P.O. Box 339, Window Rock, 



Arizona 86515, and to the Director of Enforcement Division, U.S. 



EPA Region IX, at 75 Hawthorne Street, San Francisco, CA 94105. 
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(i) The owner/operator must notify EPA within two weeks 



after completion of installation of NOX control technology on any 



of the units subject to this section. 



(ii) Within 30 days after the first applicable compliance 



date in paragraph (j)(3) of this section and within 30 days of 



every second calendar quarter thereafter (i.e., semi-annually), 



the owner/operator must submit a report that lists for each 



calendar day, calculated in accordance with paragraph (j)(6) of 



this section, total lb of NOX and heat input (as used to 



calculate compliance per paragraph (j)(6) of this section, for 



each unit’s last 30 boiler operating days. The owner/operator 



must include the results of the last relative accuracy test 



audit and the calculated relative accuracy for lb/hr NOX and heat 



input performed 45 days prior to the end of that reporting 



period. The end of the year report shall also include the 



percent valid data for each NOX, diluent, and flow monitor used 



in the calculations of compliance with paragraph (j)(6) of this 



section. 



(9) Enforcement. Notwithstanding any other provision in 



this implementation plan, any credible evidence or information 



relevant as to whether the unit would have been in compliance 



with applicable requirements if the appropriate performance or 



compliance test had been performed, can be used to establish 



whether or not the owner or operator has violated or is in 
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violation of any standard or applicable emission limit in the 



plan. 



(10) Equipment Operations. At all times, including periods 



of startup, shutdown, and malfunction, the owner/operator shall, 



to the extent practicable, maintain and operate the unit 



including associated air pollution control equipment in a manner 



consistent with good air pollution control practices for 



minimizing emissions. Determination of whether acceptable 



operating and maintenance procedures are being used will be 



based on information available to the Regional Administrator, or 



their designee, which may include, but is not limited to, 



monitoring results, review of operating and maintenance 



procedures, and inspection of the unit. 



(11) Affirmative Defense. The affirmative defense 



provisions of paragraphs (c)(2) and (i) of this section do not 



apply to this paragraph (j). 



 



 











From: Lee, Anita
To: Glosson, Niloufar; Zito, Kelly; Keener, Bill; PerezSullivan, Margot; McKaughan, Colleen; LYONS, ANN
Subject: RE: NGS PR
Date: Wednesday, July 23, 2014 8:42:00 AM
Attachments: NGS PR 7-23 845AM.doc


Thank you Niloufar for revising the PR!


My two cents…


_____________________________________________
From: Glosson, Niloufar
Sent: Wednesday, July 23, 2014 8:04 AM
To: Zito, Kelly; Keener, Bill; PerezSullivan, Margot; McKaughan, Colleen; Lee, Anita
Subject: NGS PR


This is probably going to make no one happy but thought I would put it on paper and
 we can go at it.


J


 << File: NGS PR 7-23 8AM.doc >>


Thanks,


- - Niloufar


_____________________________________________


Niloufar Nazmi Glosson


U. S. Environmental Protection Agency 


D: (415)972-3684| C: 415-328-1143| E: Glosson.niloufar@epa.gov


Saved attachment to partial release folder and deleted from here








From: Lee, Anita
To: Geselbracht, Jeanne
Subject: Final FRN for NGS
Date: Tuesday, August 26, 2014 2:06:00 PM
Attachments: EPA-R09-OAR-2013-0009-0457.pdf


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


Release attachment in full










Vol. 79 Friday, 



No. 153 August 8, 2014 



Part II 



Environmental Protection Agency 
40 CFR Part 49 
Approval of Air Quality Implementation Plans; Navajo Nation; Regional 
Haze Requirements for Navajo Generating Station; Final Rule 



VerDate Mar<15>2010 17:07 Aug 07, 2014 Jkt 232001 PO 00000 Frm 00001 Fmt 4717 Sfmt 4717 E:\FR\FM\08AUR2.SGM 08AUR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











46514 Federal Register / Vol. 79, No. 153 / Friday, August 8, 2014 / Rules and Regulations 



1 For more detail and for citations or references 
to the information provided in this Background 
section, please see the Proposed Rule at 78 FR 8274 
(February 5, 2013). 



ENVIRONMENTAL PROTECTION 
AGENCY 



40 CFR Part 49 



[EPA–R09–OAR–2013–0009; FRL–9914–62– 
Region 9] 



Approval of Air Quality Implementation 
Plans; Navajo Nation; Regional Haze 
Requirements for Navajo Generating 
Station 



AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 



SUMMARY: The Environmental Protection 
Agency (EPA) is promulgating a source- 
specific Federal Implementation Plan 
(FIP) requiring the Navajo Generating 
Station (NGS), a coal-fired power plant 
located on the Navajo Nation near Page, 
Arizona, to achieve reductions in oxides 
of nitrogen (NOX) required under the 
Best Available Retrofit Technology 
(BART) provisions of the Clean Air Act 
(CAA) and the Regional Haze Rule 
(RHR). On February 5, 2013, EPA issued 
a proposed BART determination for 
NGS and an alternative to BART. In a 
supplemental proposal on October 22, 
2013, EPA proposed to approve a new 
alternative plan, based on an agreement 
developed by a group of stakeholders 
known as the Technical Work Group 
(TWG). EPA is finalizing the alternative 
to BART described in our supplemental 
proposal. This rule is consistent with 
the TWG Agreement, including a 
lifetime cap in total emissions of NOX 
from NGS over 2009–2044 (2009–2044 
NOX Cap). Our final action will achieve 
greater emissions reductions than BART 
and is expected to significantly reduce 
the impact of NGS on visibility at 11 
mandatory Class I Federal areas. The 
operator of NGS must implement one of 
several alternative operating scenarios 
to achieve the necessary emission 
reductions to comply with the 2009– 
2044 NOX Cap. 
DATES: Effective date: This rule is 
effective on October 7, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Anita Lee, EPA Region 9, (415) 972– 
3958, lee.anita@epa.gov. 
SUPPLEMENTARY INFORMATION: EPA has 
established a docket for this action 
under Docket ID No. EPA–R09–OAR– 
2013–0009. The index to the docket for 
this action is available electronically at 
http://www.regulations.gov and in hard 
copy at EPA Region 9, 75 Hawthorne 
Street, San Francisco, California. While 
documents in the docket are listed in 
the index, some information may be 
publicly available only at the hard copy 
location (e.g. copyrighted material, 



voluminous or oversized documents, 
etc.), and some may not be publicly 
available in either location (e.g. 
Confidential Business Information 
(CBI)). To inspect the hard copy 
materials, please schedule an 
appointment during normal business 
hours with the contact listed in the FOR 
FURTHER INFORMATION CONTACT section. 
A reasonable fee may be charged for 
copies. 



Throughout this document, ‘‘we’’, 
‘‘us’’, and ‘‘our’’ refer to EPA. 



Table of Contents 



I. Executive Summary 
II. Background for the Final Rule 



A. History of NGS 
B. Summary of Statutory and Regulatory 



Framework for Addressing Visibility and 
Sources Located in Indian Country 



C. Summary of Proposed Rule and 
Supplemental Proposal 



D. Summary of Legal Rationale for 
Compliance Flexibility 



III. Summary of Final FIP Provisions 
IV. Summary of Major Issues Raised by 



Commenters 
V. Summary of Final Action 
VI. Administrative Requirements 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 



and Coordination With Indian Tribal 
Governments 



G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



I. National Technology Transfer and 
Advancement Act 



J. Executive Order 12898: Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 



K. Congressional Review Act 
L. Petitions for Judicial Review 



I. Executive Summary 
EPA is taking final action pursuant to 



the CAA and the RHR to require Units 
1, 2, and 3 at NGS to reduce emissions 
of NOX in order to reduce the impact 
NGS has on visibility at 11 mandatory 
Class I Federal areas. We are finalizing 
an alternative to BART based on agreed- 
upon recommendations developed by a 
group of diverse stakeholders known as 
the Technical Work Group (TWG). Our 
final action limits emissions of NOX 
from NGS by establishing a long-term 
facility-wide cap on total NOX 
emissions from 2009 to 2044 and 
requires the implementation of one of 



several alternative operating scenarios 
to ensure that the 2009–2044 cap is met. 
Generally, the alternative operating 
scenarios require the closure of one unit 
at NGS (or the curtailment of electricity 
generation by a similar amount) in 2019, 
and compliance with a NOX emission 
limit that is achievable with the 
installation of selective catalytic 
reduction (SCR) on two units in 2030. 



As part of our final action, EPA is also 
setting a source-specific BART 
Benchmark against which to compare 
the TWG Alternative to ensure that it 
will achieve greater reasonable progress 
than BART. The BART Benchmark is 
consistent with the BART determination 
we proposed on February 5, 2013, 
requiring all three units at NGS to meet 
an emission limit achievable with SCR 
within five years of a final rule. EPA is 
not finalizing our proposed BART 
determination for NGS in the regulatory 
requirements of this Final Rule. 



EPA’s action to finalize an alternative 
to BART consistent with the TWG 
Agreement will achieve greater NOX 
emission reductions at lower cost than 
BART in exchange for flexibility in the 
timeframe for achieving NOX 
reductions. When fully implemented, 
this Final Rule requires over an 80 
percent reduction in NOX emissions 
from NGS and is expected to 
significantly reduce the impact of NGS 
on visibility at 11 mandatory Class I 
Federal areas. 



II. Background for the Final Rule 



A. History of NGS 
NGS is a coal-fired power plant 



located on the Navajo Nation Indian 
Reservation near Page, Arizona. The 
facility consists of three 750 megawatt 
(MW) coal-fired electric utility steam 
generating units with a total capacity of 
2250 MW constructed from 1974 to 
1976. The three units at NGS are co- 
owned by six entities: The United States 
Bureau of Reclamation (Reclamation) 
(24.3 percent); Salt River Project (21.7 
percent), which also serves as the 
facility operator; Los Angeles 
Department of Water and Power (21.2 
percent); Arizona Public Service (14 
percent); NV Energy (11.3 percent); and 
Tucson Electric Power (7.5 percent). 



Federal participation in NGS was 
authorized in the Colorado River Basin 
Project Act of 1968 as a preferred 
alternative to building hydroelectric 
dams in the Grand Canyon for the 
purpose of providing power to the 
Central Arizona Project (CAP).1 The 
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2 See document title ‘‘2013_0104 Joint Federal 
Agency Statement on NGS’’ within document 
number 0005 in the docket for this proposed 
rulemaking at EPA–R09–OAR–2013–0009, which 
can be found at www.regulations.gov. 



3 See 78 FR 8274 (February 5, 2013) and 78 FR 
62509 (October 22, 2013). 



4 See 42 U.S.C. 7419A(a)(1). 
5 See 64 FR 35765 (April 22, 1999). 
6 See 40 CFR 51.308(e)(1). 
7 See 74 FR 44314 (August 28, 2009); 78 FR 8279 



(February 5, 2013); see also 56 FR 50172 (October 
3, 1991) addressing BART for SO2 based on 
Reasonably Attributable Visibility Impairment. 



8 See 70 FR 39104 at 39161 (July 6, 2005). 
9 Id. 
10 42 U.S.C. 7491(g)(2) and 40 CFR 



51.308(e)(1)(A)(ii)(A). 
11 40 CFR 51.308(e)(1)(ii)(A). 
12 See 40 CFR part 49; see also 59 FR 43956 



(August 25, 1994) (proposed rule); 63 FR 7254 
(February 12, 1998) (final rule); Arizona Public 
Service Company v. EPA, 211 F.3d 1280 (D.C. Cir. 
2000), cert. den., 532 U.S. 970 (2001) (upholding 
the TAR). 



13 See 40 CFR 49.11(a). 
14 See 56 FR 50172 (October 3, 1991). In 1999, 



EPA proposed a FIP for NGS to fill the regulatory 
gap that existed because Arizona State permits and 
SIP rules are not applicable or enforceable in the 
Navajo Nation, and the Tribe had not sought 
approval of a TIP covering the plant. 64 FR 48731 
(September 8, 1999). EPA then re-proposed the FIP 
with some additional conditions in September 
2006. 71 FR 53631 (September 12, 2006). EPA 
finalized that NGS FIP on March 5, 2010. 75 FR 
10174. 



CAP is a 336-mile water distribution 
system that delivers about 1.5 million 
acre-feet (AF) per year of Colorado River 
water from Lake Havasu in western 
Arizona to non-Indian agricultural (NIA) 
water users in central Arizona, Indian 
tribes located in Arizona, and municipal 
water users in Maricopa, Pinal, and 
Pima Counties in Arizona. The CAP 
water is used to meet the terms of a 
number of Indian water-rights 
settlements in central Arizona and to 
reduce groundwater usage in the region. 
A portion of Reclamation’s share of 
electricity from NGS powers the pumps 
that move CAP water to its destinations 
along the distribution system. 



Several tribes located in Arizona, 
including the Gila River Indian 
Community, the Ak-Chin Indian 
Community, the Tohono O’odham 
Nation, the San Carlos Apache Tribe, 
the White Mountain Apache Indian 
Tribe, the Fort McDowell Yavapai 
Nation, the Salt River Pima-Maricopa 
Indian Community, the Navajo Nation, 
the Yavapai-Apache Nation, the Hopi 
Tribe, the Pascua Yaqui Tribe, the 
Yavapai-Prescott Tribe, and the Tonto 
Apache Nation, have CAP water 
allocations or contracts. In exchange for 
allocations of CAP water at reduced cost 
and access to funds for the development 
of water infrastructure, the tribes with 
water settlement agreements have 
released their claims to other water in 
Arizona. Excess NGS power owned by 
Reclamation that is not used by CAP is 
sold and profits are deposited into the 
Lower Colorado River Basin 
Development Fund (Development Fund) 
to support the tribal water settlement 
agreements. The U.S. Department of the 
Interior (DOI or Interior), through 
Reclamation, plays an important role in 
the implementation of these settlement 
agreements and the management of the 
Development Fund. 



The coal used by NGS is supplied by 
the Kayenta Mine, operated by Peabody 
Energy and located on reservation lands 
of both the Navajo Nation and the Hopi 
Tribe. Taxes and royalties from NGS 
and the Kayenta Mine are paid to the 
Navajo Nation and Hopi Tribe, 
contributing to the annual revenues for 
both governments. EPA understands 
that the process is underway to renew 
site leases for NGS and the Kayenta 
Mine, as well as associated rights of way 
agreements and contracts with the 
Navajo Nation and Hopi Tribe. 



Given the extent of federal and tribal 
interests in NGS, on January 4, 2013, 
EPA, DOI, and the Department of Energy 
(DOE) signed a joint federal agency 
statement (Joint Statement) committing 
to collaborate on several short- and 
long-term goals, including analyzing 



and pursuing strategies for providing 
clean, affordable, and reliable power, 
affordable and sustainable water, and 
sustainable economic development to 
key stakeholders who currently depend 
on NGS.2 The Joint Statement also 
recognizes the trust responsibility of the 
Federal government to Indian tribes. 



B. Summary of Statutory and Regulatory 
Framework for Addressing Visibility and 
Sources Located in Indian Country 



In our Proposed Rules, we provided a 
detailed discussion of the statutory and 
regulatory framework for addressing 
visibility impairment in the mandatory 
Class I Federal Areas, addressing 
sources located in Indian country under 
the statute and the Tribal Authority 
Rule (TAR), and developing BART 
determinations pursuant to the CAA 
and the BART Guidelines set forth in 
Appendix Y to 40 CFR Part 51.3 Here, 
we provide a brief summary of the 
statutory and regulatory framework. 



Title I, part C, subpart II of the CAA 
Amendments of 1977 establishes a 
visibility protection program that sets 
forth ‘‘as a national goal the prevention 
of any future, and the remedying of any 
existing, impairment of visibility in 
mandatory class I Federal areas which 
impairment results from man-made air 
pollution.’’ 4 EPA promulgated regional 
haze regulations implementing the 
program on April 22, 1999.5 Consistent 
with the statutory requirement in 42 
U.S.C. 7491(b)(2)(a), EPA’s 1999 
regional haze regulations include a 
provision that States must require 
certain major stationary sources to 
procure, install, and operate BART. This 
provision covers sources in listed 
industrial categories with the potential 
to emit 250 or more tons per year of an 
air pollutant that were ‘‘in existence on 
August 7, 1977, but which ha[ve] not 
been in operation for more than fifteen 
years as of such date.’’ These sources are 
considered to be ‘‘BART-eligible.’’ 6 
NGS meets these criteria and is a BART- 
eligible source.7 



BART-eligible sources that are 
reasonably anticipated to cause or 
contribute to visibility impairment are 



‘‘subject’’ to the BART requirements.8 
Generally speaking, a BART-eligible 
source with a predicted visibility impact 
of 0.5 deciviews (dv) or more in a Class 
I area is considered to ‘‘contribute’’ to 
visibility impairment.9 NGS contributes 
to visibility impairment at 11 
surrounding Class I areas in excess of 
this threshold, and is thus subject to 
BART. 



In determining BART, States are 
required to take into account five factors 
identified in the CAA and EPA’s 
regulations.10 Those factors are: (1) The 
costs of compliance, (2) the energy and 
non-air quality environmental impacts 
of compliance, (3) any pollution control 
equipment in use or in existence at the 
source, (4) the remaining useful life of 
the source, and (5) the degree of 
improvement in visibility which may 
reasonably be anticipated to result from 
the use of such technology.11 EPA’s 
guidelines for evaluating BART provide 
more detail and are set forth in 
Appendix Y to 40 CFR Part 51. 



In 1998, EPA promulgated the Tribal 
Authority Rule (TAR) relating to 
implementation of CAA programs in 
Indian country.12 In the TAR, EPA 
determined that it has the discretionary 
authority to promulgate ‘‘such federal 
implementation plan provisions as are 
necessary or appropriate to protect air 
quality’’ consistent with CAA sections 
301(a) and 301(d)(4) when a tribe has 
not submitted or EPA has not approved 
a Tribal Implementation Plan (TIP).13 
EPA has previously promulgated FIPs 
under the TAR to regulate air pollutants 
emitted from NGS.14 



Under the CAA, compliance with 
emission limits determined to be BART 
must be achieved as expeditiously as 
practicable but not later than 5 years 
after the effective date of the final BART 
determination (See CAA 169A(b)(2)(A) 
and (g)(4)). As discussed in greater 
detail in our Proposed Rule, EPA 
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15 Because of its complicated history and its 
location on the Navajo Nation, NGS faces numerous 
unique complexities and the unusual requirement 
to comply with NEPA for lease and other rights-of- 
way approvals, which apply only to NGS and Four 
Corners Power Plant, the other coal-fired power 
plant located on the Navajo Nation. EPA also 
understands the importance of the continued 
operation of NGS and the Kayenta Mine to the 
Navajo Nation and Hopi Tribe as a source of direct 
revenues through lease payments and coal royalties, 
as well as the importance of Reclamation’s share of 
NGS to supply water to many tribes located in 
Arizona in accordance with several water 
settlement acts. EPA also recognizes that 
Reclamation may have fewer options compared to 
the other owners for financing pollution control or 
other large capital improvement projects at NGS. 
SRP expressed concern that the owners of NGS may 
choose to retire the facility if faced with the 
financial risk of making a large capital investment 
within 5 years without also having certainty that 
the lease and contract re-negotiations would 
conclude in a timely and favorable manner. 



16 40 CFR 51.308(e)(2). 
17 40 CFR 51.308(e)(3). 
18 40 CFR 51.308(e)(2)(iii). 
19 See 74 FR 44314 (August 28, 2009). 



20 See 78 FR 8274 (February 5, 2013). 
21 Id. at 8288. 
22 Id. at 8284. 
23 Id. at 8289. 
24 Id. at 8290–92. 
25 78 FR 62509 at 62511 (October 22, 2013). 26 78 FR 8274 at 8291 (February 5, 2013). 



recognizes that the circumstances 
related to NGS create unusual and 
significant challenges for a 5-year 
compliance schedule.15 Based on those 
challenges and our discretion under the 
TAR for implementing CAA 
requirements in Indian country, we 
considered other options that are 
consistent with the CAA and RHR, and 
that provide for a more flexible, 
extended compliance schedule. 



EPA’s BART regulations allow an 
alternative in lieu of BART, provided 
the alternative results in greater 
reasonable progress than would have 
been achieved through installation of 
BART.16 Generally, an alternative is 
considered to be approvable provided it 
results in greater emissions reductions 
and the geographic distribution in 
emissions from the alternative is not 
substantially different than the 
distribution of the emissions under 
BART.17 For a state that is subject to the 
submittal deadlines in the RHR, the 
regulations provide that alternatives to 
BART must ensure that all necessary 
emission reductions occur within the 
period of the first long-term strategy for 
regional haze (i.e., by 2018) for states 
that were required to submit regional 
haze SIPs in December 2007.18 Thus, if 
states had submitted timely regional 
haze SIPs in 2007 with BART 
compliance deadlines in 2012, the RHR 
provided more than 5 additional years 
for the implementation of alternatives to 
BART. 



C. Summary of Proposed Rule and 
Supplemental Proposal 



EPA published an advanced notice of 
proposed rulemaking (ANPR) 
concerning BART for NGS and the Four 
Corners Power Plant in August 2009.19 



On February 5, 2013, EPA’s proposed 
BART determination for NGS was 
published in the Federal Register and 
provided a thorough discussion of the 
statutory and regulatory framework for 
addressing visibility through 
application of BART for sources located 
in Indian country, and of the factual 
background for our BART determination 
at NGS.20 The proposal analyzed the 
five BART factors and proposed to find 
that BART for NGS was installation of 
emissions controls to meet a NOX 
emission limit of 0.055 lb/MMBtu based 
on a rolling average of 30 boiler 
operating days (30–BOD average).21 
However, in recognition of the 
important role that NGS and the 
Kayenta Mine play in providing 
employment and revenue to the Navajo 
Nation and Hopi Tribe, and the role of 
Reclamation’s share of electricity 
generated by NGS in fulfilling water 
settlement agreements with numerous 
tribes located in Arizona, we proposed 
that the potential economic impacts to 
tribes argue for thoughtful consideration 
of how flexibility in the compliance 
timeframe could be provided consistent 
with the air quality goals of the CAA.22 
Therefore, as discussed in our Proposed 
Rule, EPA proposed to exercise our 
authority and discretion under section 
301(d)(4) of the CAA and 40 CFR 
49.11(a) to propose an appropriate 
timeframe for alternative measures to 
BART under the RHR for NGS. We 
provided a thorough discussion of the 
legal rationale for setting the 
compliance schedule for alternative 
measures in our Proposed Rule.23 



Our Proposed Rule included a 
framework for evaluating alternatives to 
BART.24 As part of the framework, EPA 
proposed a NOX emission credit for the 
previous early and voluntary 
installation of low-NOX burners with 
separated over-fire air (LNB/SOFA) over 
the 2009–2011 timeframe (LNB/SOFA 
credit). We proposed that the LNB/
SOFA credit supported setting a 
compliance timeframe based on the 
flexibility under section 301(d)(4) of the 
CAA and 40 CFR 49.11(a).25 EPA 
proposed to find that an alternative is 
‘‘better than BART’’ if the total 
emissions over 2009–2044 from the 
alternative measure, minus the LNB/
SOFA credit, are less than the total 
emissions under our proposed BART 
determination for the same period (i.e., 
the BART Benchmark). Consistent with 



this framework, EPA proposed an 
alternative to BART, requiring 
compliance with an emission limit of 
0.055 lb/MMBtu on one unit per year in 
2021, 2022, and 2023 (Alternative 1). 
We calculated that total emissions 
under Alternative 1 over 2009–2044, 
minus the LNB/SOFA credit, would be 
less than emissions based on the BART 
Benchmark. Thus, we proposed to find 
that Alternative 1 was ‘‘better than 
BART’’. EPA recognized that there may 
be interest in additional flexibility 
beyond the 2021–2023 timeframe. EPA 
evaluated two additional compliance 
schedules but did not propose to 
approve them as ‘‘better than BART’’ 
alternatives because total emissions over 
2009–2044 under these compliance 
schedules exceeded the BART 
Benchmark. However, we noted that 
potential technologies or other options 
for achieving additional emission 
reductions could bridge the NOX 
emission reduction deficit for 
alternatives to BART with compliance 
schedules that do not, by themselves, 
meet the BART Benchmark.26 We 
invited stakeholders to submit 
additional BART alternatives, consistent 
with our proposed framework, for EPA’s 
consideration. 



On July 26, 2013, a stakeholder group, 
known as the Technical Work Group on 
NGS (TWG), submitted an agreement 
that had been established among the 
seven diverse entities in the TWG. We 
refer to the July 26, 2013, document as 
the ‘‘TWG Agreement.’’ The TWG is 
composed of representatives from 
Central Arizona Water Conservation 
District (CAWCD), the Environmental 
Defense Fund (EDF), the Gila River 
Indian Community (Gila River or the 
Community), the Navajo Nation 
(Navajo), Salt River Project (SRP) on 
behalf of itself and the other non-federal 
owners, DOI, and Western Resource 
Advocates (WRA). Although EPA 
attended the opening session of a ‘‘kick- 
off’’ meeting for the TWG on March 21, 
2013, at which we described our 
Proposed Rule, EPA did not otherwise 
participate in the TWG and was not 
involved in any of the discussions 
leading to submittal of the TWG 
Agreement. 



Appendix B to the TWG Agreement 
contained TWG’s recommendation for 
an alternative to BART. In general, the 
alternative plan in the TWG Agreement 
included closure of one unit at NGS, or 
curtailment of net generating capacity 
by an equivalent amount, in 2019 and 
compliance with a NOX emission limit 
of 0.07 lb/MMBtu on two units at NGS 
beginning in 2030. The TWG Agreement 
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27 See 78 FR 62509 (October 22, 2013). 
28 Id. Tables 1 and 3 at 62515–62516. 



29 Id. Table 2 and footnote 32 at 62515. 
30 In contrast, in our Proposed Rule, we 



calculated the BART Benchmark and emissions 
under BART alternatives using the actual early 
installation dates for LNB/SOFA and then applied 
the LNB/SOFA credit to BART alternatives for 
comparison against the BART Benchmark. 
Although this method would have resulted in a 
lower numerical value for the 2009–2044 NOX Cap, 
the LNB/SOFA credit (representing the early 
emission reductions achieved over 2009–2018) 
would have instead been subtracted from the 
calculations of cumulative emissions under the 
BART alternative. Although this is functionally 
equivalent to the method used in the Supplemental 
Proposal, this method would make annual 
comparisons of actual cumulative emissions under 
the BART alternative against the BART Benchmark 
more complicated because it would have required 
adjustments every year to total emissions to subtract 
out the LNB/SOFA credit. By accounting for the 
LNB/SOFA credit in the BART Benchmark, the 
actual annual emissions from NGS can be directly 
compared to the BART Benchmark without any 
further adjustments. 



also included a provision requiring the 
operator of NGS to cease conventional 
coal-fired generation at NGS by the end 
of 2044. 



EPA independently evaluated 
Appendix B to the TWG Agreement to 
determine whether it complied with the 
framework we put forth in our Proposed 
Rule, as well as the statutory and 
regulatory requirements in the CAA and 
the RHR. On October 22, 2013, EPA 
published a Supplemental Proposal 
describing the TWG Agreement and 
requesting comment.27 Our 
Supplemental Proposal contained a 
detailed evaluation of Appendix B to 
the TWG Agreement along with a 
discussion of our legal rationale for 
proposing to approve requirements 
consistent with the TWG Agreement as 
meeting the requirements for an 
alternative to BART. Throughout this 
document, we refer to the regulations 
we proposed in our Supplemental 
Proposal that are consistent with 
Appendix B of the TWG Agreement as 
the ‘‘TWG Alternative.’’ Thus, in this 
document, the term TWG Alternative 
refers to EPA’s independent regulatory 
requirements for NGS consistent with 
the TWG Agreement, rather than to 
Appendix B of the TWG Agreement. 



In our Supplemental Proposal, we 
proposed to revise the numerical value 
of the BART Benchmark from our 
Proposed Rule. We also proposed a 
2009–2044 NOX Cap based on the 
revised numerical value of the BART 
Benchmark. In our Proposed Rule, we 
calculated the BART Benchmark to be 
358,974 tons of NOX. As discussed in 
our Supplemental Proposal, we 
proposed three changes to the BART 
Benchmark: (1) Correction of a 
transcription error; (2) correction of the 
date that EPA anticipated would be 5 
years following the effective date of the 
final rule (i.e., July 1, 2019 instead of 
January 1, 2018); and (3) application of 
the LNB/SOFA credit to the BART 
Benchmark, rather than alternatives to 
BART, to represent emissions under 
BART if LNB/SOFA had been installed 
concurrently with selective catalytic 
reduction (SCR) to reduce NOX 
emissions.28 Based on these changes, 
EPA proposed a 2009–2044 NOX Cap of 
494,899 tons. Although EPA revised our 
accounting method for the LNB/SOFA 
credit in our Supplemental Proposal, 
EPA provided a demonstration that the 
method EPA used in our Proposed Rule 
to compare our proposed BART 
determination against BART alternatives 
was equivalent to the method in the 



Supplemental Proposal.29 The 
application of the LNB/SOFA credit to 
the BART Benchmark in the 
Supplemental Proposal represented 
what total emissions over 2009–2044 
would have been under our proposed 
BART determination if the operator of 
NGS had elected to install LNB/SOFA 
concurrently with SCR, i.e., within 5 
years of a final rule, rather than in 
2009–2011. Calculation of the BART 
Benchmark and 2009–2044 NOX Cap in 
this manner is easier to apply and 
enforce in the context of a cap in NOX 
emissions because the LNB/SOFA credit 
is built into the BART Benchmark rather 
than subtracted each year from actual 
cumulative emissions.30 



In addition to the enforceable 2009– 
2044 NOX Cap, our Supplemental 
Proposal defines the operating scenarios 
that would be required depending on 
the final outcome of NGS ownership 
after the expiration of the current lease 
term at the end of 2019. In the TWG 
Agreement, the owners of NGS 
committed to maintain emissions from 
NGS below the 2009–2044 NOX Cap 
regardless of post-2019 ownership of 
NGS and the applicable operating 
scenario. As a result, the operating 
scenarios in the TWG Alternative 
include specific actions for achieving 
emission reductions in 2019 and in 
2030. The TWG Alternative also 
provides for an operating scenario that 
is less well-defined in terms of specific 
actions but establishes a second NOX 
emissions cap over the period of 2009– 
2029 (2009–2029 NOX Cap) that is 
equivalent to emission reductions that 
would be achieved by a more well- 
defined operating scenario. The 2009– 
2029 NOX Cap would apply in addition 
to the 2009–2044 NOX Cap. The 
Supplemental Proposal included 
requirements for annual emission 



reporting to EPA that would also be 
made publicly available as part of the 
compliance demonstration for the TWG 
Alternative. 



D. Summary of Legal Rationale for 
Compliance Flexibility 



In our February 5, 2013, proposal for 
NGS, EPA proposed an alternative to 
BART that we referred to as 
Alternative 1. EPA proposed to find that 
consideration of a compliance schedule 
beyond 2018 for Alternative 1 at NGS 
was appropriate for a number of 
reasons, including the importance of 
NGS to numerous Indian tribes located 
in Arizona and the federal government’s 
reliance on NGS to meet the 
requirements of water settlements with 
several tribes. Providing this timeframe 
for compliance would not, in itself, 
avoid or mitigate increases in water 
rates for tribes located in Arizona; 
however, it would provide time for the 
collaborating federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover expenses for the 
federal portion of pollution control at 
NGS. 



In developing this framework, EPA 
proposed to exercise its authority and 
discretion under section 301(d)(4) of the 
CAA, 42 U.S.C. 7601(d)(4) and the TAR, 
40 CFR 49.11(a), and proposed an 
appropriate timeframe for an alternative 
measure under the RHR for NGS. EPA 
considered this timeframe to be 
consistent with the general 
programmatic requirements. Under the 
RHR, States and regulated sources had 
almost 20 years from the issuance of the 
rule in 1999 to design and implement 
alternative measures to BART. For 
numerous reasons, including the myriad 
stakeholder interests and complex 
governmental interests unique to NGS, 
we are only now addressing the BART 
requirements for NGS. 



Our proposal to require emission 
reductions beyond 2018 was supported 
by CAA section 301(d)(4) and the TAR 
codified at 40 CFR 49.11(a). The TAR 
reflects EPA’s commitment to 
promulgate ‘‘such Federal 
implementation plan provisions as are 
necessary or appropriate to protect air 
quality’’ in Indian country where a tribe 
either does not submit a Tribal 
Implementation Plan (TIP) or does not 
receive approval of a submitted TIP 
(emphasis added). 



The use of the term ‘‘provisions as are 
necessary or appropriate’’ indicates 
EPA’s determination that it may only be 
necessary or appropriate to promulgate 
a FIP of limited scope. The United 
States Court of Appeals for the Tenth 
Circuit has previously endorsed the 
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31 See Ariz. Public Serv. Co. v. EPA, 562 F.3d 
1116 (10th Cir. 2009). 



32 Id. 



33 The combination of the 2009–2044 and 2009– 
2029 NOX Caps under TWG Alternative B means 
that if NGS exceeds the 2009–2029 NOX Cap prior 
to 2029 it must cease operation, but the operator 



may re-start operation after 2030 as long as 
cumulative emissions have not yet exceeded the 
2009–2044 NOX Cap. 



application of this approach in a 
challenge to the FIP for the Four Corners 
Power Plant, stating: ‘‘[40 CFR 49.11(a)] 
provides the EPA discretion to 
determine what rulemaking is necessary 
or appropriate to protect air quality and 
requires the EPA to promulgate such 
rulemaking.’’ 31 The court went on to 
observe: ‘‘Nothing in section 49.11(a) 
requires EPA . . . to submit a plan 
meeting the completeness criteria of [40 
CFR part 51] Appendix V.’’ 32 While the 
decision in the Tenth Circuit focused on 
40 CFR part 51, Appendix V, EPA 
believes the same considerations apply 
to the promulgation of a FIP intended to 
address the objectives set forth in 40 
CFR 51.308(e)(2). In particular, EPA has 
discretion to determine if and when a 
FIP addressing the objectives set forth in 
40 CFR 51.308(e)(2) should be 
promulgated, which necessarily 
includes discretion to determine the 
timing for complying with the 
requirements of any such FIP. 



III. Summary of Final FIP Provisions 
EPA is finalizing our finding that it is 



necessary or appropriate to promulgate 
a source-specific FIP requiring NGS to 
achieve NOX emission reductions 
required by the BART provisions of the 
CAA and RHR. EPA is determining that 
our proposed NOX emission limit of 
0.055 lb/MMBtu, based on our analysis 
of the relevant factors, establishes the 
appropriate BART Benchmark for 
determining ‘‘better than BART.’’ 
Further, we are finalizing our 
assessment that the TWG Alternative, 
which establishes an enforceable 2009– 
2044 cap on NOX emissions from NGS 
over the life of the facility is ‘‘better 
than BART.’’ Finally, we are finalizing 
the TWG Alternative as the FIP 
requirements for NGS. 



EPA is promulgating four possible 
operating scenarios under the TWG 
Alternative (see Table 1). The operator 
of NGS must implement one of the four 
enforceable operating scenarios in order 
to comply with the 2009–2044 NOX 
Cap. The applicable operating scenario 
will depend on the outcome of 
ownership changes related to LADWP, 
NV Energy, and Navajo Nation, as well 
as whether the operator of NGS can 
increase capacity (by no more than 189 
MW) to accommodate ownership 
changes, without triggering New Source 
Review permitting requirements, as 
described in Table 1. Once the 
ownership outcomes are finalized, the 
operator of NGS must implement the 
applicable Alternative as shown in 
Table 1. For example, if LADWP and NV 
Energy both retire their ownership 
shares of NGS and the Navajo Nation 
does not elect to purchase an ownership 
share of NGS, TWG Alternative A1 
applies and the operator of NGS must 
implement Alternative A1 and may not 
elect to implement Alternatives A2, A3, 
or B. By December 1, 2019, the operator 
of NGS must notify EPA of the 
applicable Alternative (i.e., TWG 
Alternative A1, A2, A3, or B). 



In addition to the enforceable 2009– 
2044 NOX Cap, Alternatives A1, A2, and 
A3 each has enforceable emission 
reduction measures in 2019 and 2030 
(see Table 1). Under Alternative B, in 
addition to the enforceable 2009–2044 
NOX Cap, the operator of NGS must also 
ensure that cumulative NOX emissions 
over 2009–2029 comply with the 2009– 
2029 NOX Cap. The 2009–2029 NOX 
Cap is calculated based on emissions 
that would have been emitted over that 
period under Alternative A1. Under all 
Alternatives, if, based on required 



annual reports submitted by the 
operator of NGS to EPA, cumulative 
emissions of NOX from NGS exceed the 
2009–2044 NOX Cap at any time prior 
to December 31, 2044, the operator of 
NGS must permanently cease operation 
of NGS. In addition, under Alternative 
B, if cumulative emissions of NOX 
exceed the 2009–2029 NOX Cap prior to 
2029, the operator of NGS must 
temporarily cease operation of all units 
at NGS.33 Under all Alternatives, the 
operator must permanently cease 
operation of all units at NGS by 
December 22, 2044. 



Under all TWG Alternatives, the 
operator of NGS must report to EPA 
annual emissions and heat input data 
and must make this information 
publicly available on its Web site. In 
addition, under TWG Alternative B, the 
operator must also submit to EPA 
annual Emission Reduction Plans 
projecting year-by-year emissions 
covering the 2020–2029 and 2030–2044 
periods so that there is a plan for 
operation of NGS that ensures that 
cumulative emissions of NOX do not 
exceed the 2009–2029 NOX Cap and the 
2009–2044 NOX Cap. Although year-by- 
year emissions projected in the annual 
Emission Reduction Plans are not 
enforceable (i.e., emissions in a given 
year are not required to match 
projections for that year in an Emission 
Reduction Plan), the requirement to 
submit Emission Reduction Plans is 
enforceable, and provides the operator 
with a framework for planning for future 
emissions reductions. The requirement 
also provides EPA and the public the 
opportunity to monitor and evaluate 
progress of emission reductions under 
TWG Alternative B. 



TABLE 1—SUMMARY OF THE MAJOR REGULATORY PROVISIONS OF THE TWG ALTERNATIVE 



Applicability 
(Step 1) ...................... • If LADWP and NV Energy both exit NGS without selling their ownership interests 



(i.e., retire shares), or both exit by selling to an existing NGS participant; or one re-
tires shares and the other sells to an existing NGS participant; and 



• If LADWP or NV Energy 
sells to a 3rd party, or 
does not exit NGS; 



(Step 2) ...................... • If Navajo Nation does 
not purchase ownership 
share by 12/31/19; 



• If Navajo Nation pur-
chases up to 170 MW 
by 12/31/19; and 



• If Navajo Nation pur-
chases up to 170 MW 
by 12/31/19; and 



• n/a. 



(Step 3) ...................... • n/a ................................. • If Participants increase 
capacity without trig-
gering permit require-
ments; 



• If Participants cannot in-
crease capacity without 
triggering permitting); 



• n/a. 



Applicable Alternative ........ Then TWG Alternative A1 
applies.



Then TWG Alternative A2 
applies.



Then TWG Alternative A3 
applies.



Then TWG Alternative B 
applies. 



Applicable Requirements .. • Comply with 2009–2044 NOX Cap of 494,899 tons. 
• Permanently cease operation of all units if cumulative emissions before 2044 exceed 2009–2044 NOX Cap. 
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34 See page 14 of the TWG Agreement (section 
IV.F). This section of the TWG Agreement also 
states that ‘‘[a]t its election, consistent with the 
Lease Amendment, the Navajo Nation may continue 
plant operations at NGS after December 22, 2044 
consistent with EPA approval.’’ EPA is not 
including this provision into the regulatory 
requirements at § 49.5513(j)(3)(iii), however, EPA 
expects that NGS would be substantially modified 
if the Navajo Nation elects to continue operation of 
the facility after NGS ceases conventional coal-fired 
generation in 2044, and that NGS must then meet 
all applicable regulatory and permitting 
requirements in existence at that time. 



35 We note that in our Supplemental Proposal, we 
reported the affirmative defense provisions as 
paragraphs (c)(1) and (g)(3) in error. The correct 
citations are to paragraph (c)(2) and paragraph (i) 
of 40 CFR 49.5513. 



TABLE 1—SUMMARY OF THE MAJOR REGULATORY PROVISIONS OF THE TWG ALTERNATIVE—Continued 



• Permanently cease conventional coal-fired electricity generation by December 22, 2044. 



Additional Emission Cap ... • n/a • Comply with 2009–2029 
NOX Cap of 416,865 
tons. 



Specific Requirements * .... • By 12/31/19 perma-
nently close 1 unit.



• By 12/31/19 perma-
nently close 1 unit.



• By 12/31/19 reduce net 
generating capacity by 
no less than 561 MW.



• Temporarily cease oper-
ation if cumulative emis-
sions before 2029 ex-
ceed 2009–2029 NOX 
Cap. 



• By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units.



• By 12/31/19 operator 
may increase capacity 
by no more than 189 
MW.



• By 12/31/30 meet NOX 
limit of 0.07 lb/MMBtu 
on 2 units.



• By 12/31/30 meet 0.07 
lb/MMBtu on 2 units.



Reporting ........................... • By December 1, 2019, notify EPA of applicable Alternative (A1, A2, A3, or B). 
• Submit annual report summarizing heat input and annual and cumulative emissions of NOX. 
• Make annual report publicly available on Web Site. 
• Submit application to revise Part 71 Operating Permit by December 31, 2020. 



Additional Reporting .......... • n/a • By 12/31/19 and annu-
ally thereafter submit 
Emission Reduction 
Plans to project year-by- 
year emissions to as-
sure compliance with 
NOX Caps. 



* All units must comply with the existing NOX emission limit of 0.24 lb/MMBtu established in a 2008 permitting action. See discussion in Pro-
posed Rule at 78 FR 8284 (February 5, 2013). This limit applies to each unit unless otherwise stated. 



In our final rule, EPA has included 
several revisions to the proposed 
regulatory text (40 CFR 49.5513(j)) put 
forth in the Supplemental Proposal. The 
substantive revisions include: 



1. Revision to § 49.5513(j)(3) to clarify 
that EPA is finalizing a ‘‘better than 
BART’’ Alternative; 



2. Additions to § 49.5513(j)(3) to 
specify that the operator must 
temporarily cease operation of NGS if 
cumulative emissions of NOX exceed 
the 2009–2029 NOX Cap of 416,865 tons 
at any time prior to December 31, 2029 
(under Alternative B), and must 
permanently cease operation of NGS if 
cumulative emissions of NOX exceed 
the 2009–2044 NOX Cap of 494,899 tons 
at any time prior to December 31, 2044 
(under all Alternatives); 



3. Additions to § 49.5513(j)(3)(i)(A)(2), 
(B)(3), and (C)(2), to specify that the 
NOX emission limit of 0.07 lb/MMBtu is 
to be calculated based on a rolling 
average basis of 30 boiler operating 
days; 



4. Correction to § 49.5513(j)(3)(ii)(D), 
to specify that Alternative B shall also 
apply if either of the Departing 
Participants (i.e., LADWP or NV Energy) 
remains as a participant in NGS; 



5. Addition of § 49.5513(j)(3)(iii), 
consistent with the TWG Agreement, to 
require the owners of NGS to cease its 
operation of conventional coal-fired 



generation at NGS no later than 
December 22, 2044;34 



6. Addition to § 49.5513(j)(4)(ii), to 
change the annual reporting date to 
begin in 2015 instead of the specific 
date of January 31, 2015, and specify 
that the report must be submitted to 
EPA and also made publicly-available 
within 30 days of the submittal deadline 
associated with the annual emission 
inventory required by the Part 71 
Operating Permit for NGS; 



7. Addition to § 49.5513(j)(4)(iii), to 
clarify that the Part 71 Operating Permit 
for NGS shall incorporate practically 
enforceable limits for NOX of 0.24 lb/
MMBtu, on a 30-day rolling average 
basis, for each Unit equipped with LNB/ 
SOFA, and 0.07 lb/MMBtu, on a rolling 
average basis of 30 boiler operating 
days, for each Unit equipped with SCR, 
as federally enforceable permit 
conditions; and 



8. Addition of § 49.5513(j)(4)(iv)(C), to 
specify that the requirement to submit 
annual Emission Reduction Plans 
beginning no later than December 31, 
2019, must be incorporated into the Part 
71 Operating Permit for NGS as a 
federally enforceable permit condition. 



9. Revision to § 49.5513(j)(7) to 
require the owner or operator of NGS to 
maintain records that document 
compliance with the NOX Cap (e.g., 
daily emissions and heat input data) for 
the life of the facility, rather than at 
least five years. 



10. Deletion of § 49.5513(j)(7)(vi) that 
required record-keeping of all major 
maintenance activities conducted on 
emission units, air pollution control 
equipment, and CEMS because record- 
keeping of maintenance activities are 
not needed to ensure compliance with 
the 2009–2029 and 2009–2044 NOX 
Caps. 



11. Revision to § 49.5513(j)(11) to 
state that the affirmative defense 
provisions of paragraphs § 49.5513 (c)(2) 
and § 49.5513(i) do not apply to 
paragraph § 49.5513(j).35 



Revision (1) above is necessary to 
clarify that EPA is finalizing a ‘‘better 
than BART’’ alternative in lieu of BART. 
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36 See final action for the previous FIP for NGS 
at 75 FR 10179 (March 5, 2010). 



37 NRDC v. EPA, 2014 U.S. App. LEXIS 7281 (D.C. 
Cir.), in the docket for this rulemaking. 



38 Id. at 24 (arguments that violations were caused 
by unavoidable technology failure can be made to 
the courts in future civil cases when the issue 
arises). 



39 See document number 0182 (Pre-publication 
version of Supplemental Proposal for NGS Signed 
on September 25, 2013), posted to docket on 
September 25, 2013 and publication of 
Supplemental Proposal in Federal Register at 78 FR 
62509 (October 22, 2013). 



40 See document titled ‘‘EPA Responses to 
Comments on Final Rule for NGS’’ in the docket for 
this rule. 



The BART Benchmark used to assess 
the ‘‘better than BART’’ alternative is 
based on our proposed BART 
determination for NGS, and the ‘‘better 
than BART’’ alternative is consistent 
with our Supplemental Proposal of the 
TWG Alternative. Revision (3) above is 
necessary because EPA inadvertently 
did not specify the averaging period 
associated with the emission limits for 
NOX in our Supplemental Proposal. 
Revisions (2) and (4) through (10) above 
are in response to comments submitted 
to EPA on our Supplemental Proposal. 
Revision (11) above amends a proposed 
provision in our Supplemental Proposal 
that limited the applicability of the 
existing affirmative defense provisions 
for startups, shutdowns, and 
malfunctions (from the previous FIP for 
NGS codified at 40 CFR 49.5513(c)(2) 
and 40 CFR 49.5513(i)) to 
malfunctions.36 In this Final Action, we 
are revising (j)(11) to make clear that the 
existing affirmative defense provisions 
do not apply to the emission limits 
established in the TWG Alternative. 



Following the close of the public 
comment period, the United States 
Court of Appeals for the DC Circuit 
issued a decision concerning various 
aspects of the NESHAP for Portland 
cement plants issued by EPA in 2013, 
including the affirmative defense 
provision of that rule.37 The court found 
that EPA lacked authority to establish 
an affirmative defense for private civil 
suits and held that under the CAA, the 
authority to determine civil penalty 
amounts lies exclusively with the 
courts, not EPA. The court did not 
address whether such an affirmative 
defense provision could be properly 
included in a SIP. However, the court’s 
holding makes it clear that the CAA 
does not authorize promulgation of such 
a provision by EPA. In particular, the 
court’s decision turned on an analysis of 
CAA sections 113 (Federal enforcement) 
and 304 (Citizen suits). These 
provisions apply with equal force to a 
civil action brought to enforce the 
provisions of a FIP. The logic of the 
court’s decision thus applies to the 
promulgation of a FIP and precludes 
EPA from including an affirmative 
defense provision in a FIP. Therefore, 
we are not including an affirmative 
defense provision in the final FIP. 



We note that, if a source is unable to 
comply with emission standards as a 
result of a malfunction, EPA may use 
case-by-case enforcement discretion, as 
appropriate. Further, as the DC Circuit 



recognized, in an EPA or citizen 
enforcement action the court has the 
discretion to consider any defense 
raised and determine whether penalties 
are appropriate.38 



IV. Summary of Major Issues Raised by 
Commenters 



The public comment period for our 
Proposed Rule opened on February 5, 
2013. On two occasions, we extended 
the comment period on our Proposed 
Rule at the request of stakeholders, with 
a final closing date of January 6, 2014. 
Although we posted the pre-publication 
version of our Supplemental Proposal to 
the docket and to our Web site on 
September 25, 2013, the public 
comment period for the Supplemental 
Proposal officially began when it was 
published in the Federal Register on 
October 22, 2013.39 We accepted public 
comments on our Supplemental 
Proposal, concurrently with our 
Proposed Rule, until January 6, 2014. 
Our Supplemental Proposal also 
included notice of five public hearings, 
one on the Navajo Nation, one on the 
Hopi reservation and three in the State 
of Arizona. The public hearings 
occurred during the week of November 
12, 2013. In all, 194 oral testimonies 
were presented at the public hearings. 



We received over 77,000 written 
comments. Of these, over 76,800 
comments came from private 
individuals who submitted substantially 
similar comments by email or postcard. 
We received an additional 300 unique 
written comments (not including 
duplicates, requests for extension of the 
public comment period, or requests for 
additional hearings) from a variety of 
individuals and entities, including tribal 
governments, environmental or public 
interest advocacy groups, water interest 
groups, groups representing industry or 
commerce, the operator and participants 
in NGS and the Kayenta Mine, elected 
officials, and state and local 
governments. 



In this document, EPA is providing an 
abbreviated summary of the major 
comments and EPA’s responses to those 
comments, grouped together by subject 
matter. The complete response to 
comments document (RTC) includes the 
full summary of all substantive 
comments and EPA’s full responses to 
those comments. The RTC is included 



in the docket for this rulemaking.40 We 
are not responding to comments 
unrelated to our Proposed Rule or 
Supplemental Proposal for NGS in this 
document or in the RTC. 



A. General Comments From Public 
Hearings 



Comment: Contribution of NGS to the 
local and state economy and support for 
TWG Alternative 



Many commenters at the public 
hearings preferred the TWG Alternative 
because they believe that EPA’s 
proposed BART determination would 
force NGS and the Kayenta Mine to 
close, causing economic harm to an area 
where the majority of residents are low- 
income and where opportunities for 
employment are limited. Many 
commenters stressed that NGS employs 
over 500 people and the Kayenta Mine 
has over 400 employees, and the loss of 
these jobs would only exacerbate the 
unemployment rate in the area, which 
currently ranges from 47 percent to 60 
percent. 



A number of commenters noted that 
NGS supplies more than 90 percent of 
the energy used by Central Arizona 
Water Conservation District (CAWCD), 
which operates the Central Arizona 
Project (CAP), which transfers water 
from the Colorado River throughout 
Arizona. A few commenters urged EPA 
to uphold its federal trust obligations 
and ensure that tribal communities 
continue to have access to affordable 
water, and advised EPA to make a 
decision consistent with the legal rights 
that the Gila River Indian Community 
and other stakeholders negotiated and 
that Congress granted under the Arizona 
Water Settlements Act of 2004. 



A few commenters support the TWG 
Alternative because they believe it is a 
fair compromise created by a diverse 
group of stakeholders that provides a 
path for future operation at NGS by 
allowing for potential ownership 
changes and by providing an extension 
to install SCR technology, while still 
ensuring that the total emission 
reductions of NOX will be greater than 
those achieved under EPA’s proposed 
BART determination. 



Response: EPA recognizes the 
contribution of NGS and the Kayenta 
Mine to the economy of the Navajo 
Nation, the Hopi Tribe, the city of Page, 
and the state of Arizona. In our 
Proposed Rule, EPA discussed the 
history of NGS and the relationship 
between NGS, the Central Arizona 
Project, and numerous tribes located in 
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41 See 78 FR 8274, at 8275 (February 5, 2013). 
42 Id. and 78 FR 62509 (October 22, 2013). 



43 Emissions of HAPs from various source 
categories are addressed generally through the 
NESHAP. EPA addressed mercury emissions from 



power plants specifically in the final Mercury and 
Air Toxics Standard (MATS). 77 FR 9304 (February 
16, 2012). 



44 http://www.epa.gov/climatechange/basics/. 
45 http://www.epa.gov/climatechange/



EPAactivities.html. 
46 See http://www2.epa.gov/carbon-pollution- 



standards. 
47 For more information, please see www.ngskmc- 



eis.net. 
48 http://www.epa.gov/otaq/. 
49 See, e.g., 76 FR 74854, at 74900 (December 1, 



2011). 



Arizona.41 EPA notes that NGS is a 
facility that is subject to the BART 
requirement of the RHR, and emissions 
from NGS affect visibility at 11 national 
parks and wilderness areas in the 
Southwest. The analyses in our 
Proposed Rule and Supplemental 
Proposal determined that additional 
controls at NGS are cost-effective, will 
significantly reduce the contribution of 
NGS to visibility impairment at 
numerous Class I areas, and should not 
cause NGS to retire. However, for a 
number of reasons, including the 
importance of NGS to numerous Indian 
tribes located in Arizona and the federal 
government’s reliance on NGS to meet 
the requirements of water settlements 
with several tribes, EPA also outlined a 
framework for considering ‘‘better than 
BART’’ alternatives that ensures 
emission reductions while providing 
additional flexibility to the operator of 
NGS.42 



EPA agrees with comments that the 
TWG Agreement represents a 
compromise between diverse 
stakeholders, although we recognize 
that the members of the TWG did not 
invite all affected stakeholders to 
participate in their discussions. The 
TWG Alternative provides certainty for 
future operation of NGS, flexibility in 
the compliance timeframe, and more 
emission reductions of NOX than would 
have been achieved under EPA’s 
proposed BART determination. Based 
on our analysis in our Supplemental 
Proposal and consideration of all 
comments received, EPA is taking 
action to finalize requirements 
consistent with the TWG Agreement we 
put forth in our Supplemental Proposal, 
i.e., the TWG Alternative. 



Comment: Impact of air pollutants 
from NGS on public health and welfare 
and support for proposed BART 
determination. 



Several commenters favor EPA’s 
proposed BART determination for NGS 
because they believe that emissions 
from NGS cause health problems in the 
area, including respiratory illness and 
heart disease. One commenter cited a 
Clean Air Task Force study which states 
that NGS is responsible for 
approximately $127 million in health 
costs every year. Many of these 
commenters urged EPA to conduct 
health studies to determine the actual 
impact to health in these communities. 



Some commenters favor stringent 
controls because they believe that 
emissions from NGS adversely affect 
native plant species and harm 
traditional dry land farming. Others 



assert that emissions from NGS can be 
linked to high levels of mercury found 
in fish species located in nearby lakes. 
Many commenters expressed concerns 
over the well-being of the Navajo 
Aquifer. A number of commenters favor 
stringent controls because they believe 
that emissions produced from NGS 
contribute to climate change. 



In contrast, a few commenters 
questioned the extent to which 
emissions from NGS impact public 
health and the environment, asserting 
that the haze is a result of emissions 
from natural sources (e.g., volcanoes, 
wind/dust storms, and forest fires) and 
pollution produced from nearby cities 
(i.e., Phoenix, Los Angeles, and Las 
Vegas). Another commenter asserted 
that EPA’s Web site states that vehicles 
are the largest producers of NOX 
emissions in the country and concludes 
that EPA is ignoring mobile sources and 
unfairly targeting stationary sources. 



Some commenters preferred EPA’s 
proposed BART determination over the 
TWG Alternative because they believe 
that the alternative is based on a false 
premise. They asserted that the closure 
of a single unit is not equivalent to 
cleaning up all three units because the 
reduction in capacity will ultimately 
require new electricity generation 
elsewhere because the demand for 
power does not change. 



Response: Protection of human health 
and the environment is EPA’s mission 
and forms the basis for many Agency 
actions, including establishing the 
National Ambient Air Quality Standards 
(NAAQS), and promulgation of 
regulations such as the New Source 
Performance Standards (NSPS) and the 
National Emission Standards for 
Hazardous Air Pollutants (NESHAP). In 
addition to Clean Air Act requirements 
to protect human health, in the 1977 
Clean Air Act Amendments, Congress 
declared as a national goal the 
prevention of any future, and the 
remedying of any existing, impairment 
of visibility in mandatory class I Federal 
areas which impairment results from 
manmade air pollution (See CAA 
§ 169A). 



EPA agrees that visibility-impairing 
pollutants are among the same 
pollutants that affect human and 
ecosystem health; however, health 
studies are beyond the scope of this 
BART analysis. Similarly, hazardous air 
pollutants (HAPs), such as mercury, are 
not visibility-impairing pollutants and 
therefore are beyond the scope of this 
BART analysis.43 



EPA agrees that climate change is an 
important issue.44 However, the RHR 
addresses pollutants that impair 
visibility and is not intended to address 
pollutants that contribute to climate 
change. EPA has developed various 
programs and activities to address 
emissions of greenhouse gases.45 On 
June 2, 2014, EPA signed a proposal to 
cut greenhouse gas emissions from coal- 
fired power plants by up to 30 percent 
by 2030.46 Although regulation of 
greenhouse gases is conducted under 
separate statutory requirements from 
regional haze, EPA is mindful that this 
BART determination for NGS is not the 
only regulatory program that affects this 
facility and the region. 



EPA agrees with comments that 
mining and combustion of coal affect 
the environment. EPA notes that 
Reclamation has started its process to 
develop an Environmental Impact 
Statement (EIS) required under the 
National Environmental Protection Act 
(NEPA) for activities resulting from the 
continued operation of NGS and the 
Kayenta Mine.47 The on-going NEPA 
process provides numerous 
opportunities and the appropriate forum 
to raise concerns related to the impacts 
of mining and use of water from the 
Navajo Aquifer. We further note that 
representatives of DOI attended all the 
public hearings on NGS held by EPA 
and are aware of the issues raised by 
commenters during the BART process 
regarding mining and the Navajo 
Aquifer. 



EPA disagrees with the assertion that 
EPA is unfairly targeting stationary 
sources of emissions and ignoring the 
significant contribution of motor vehicle 
emissions. Consistent with title II of the 
CAA, the EPA Office of Transportation 
and Air Quality protects public health 
and air quality by, among other things, 
regulating air pollution from motor 
vehicles, engines, and the fuels to 
operate them.48 New cars and sport 
utility vehicles sold today have 
emission levels of hydrocarbons, NOX, 
and carbon monoxide that are 98–99 
percent lower than new vehicles sold in 
the 1960s on a per mile basis.49 
Similarly, standards established for 
heavy-duty highway and non-road 
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50 See Fact Sheet for Tier 3 Standards available 
at http://www.epa.gov/otaq/documents/tier3/
420f14010.pdf. 



51 See RTC and references therein. 



52 http://www.epa.gov/environmentaljustice/. 
53 See page 25 of the TSD to the February 5, 2013 



Proposed Rule. 



54 See, for example document number 0232 in the 
ANPR docket at EPA–R09–OAR–2009–0598, and 
document numbers 0008 and 0009 in the docket for 
this rule. 



55 See, for example, document number 0150, 
0152, 0166, 0173, 0302, and 0303 in the docket for 
this rule. 



56 See document number 0122 in docket for this 
rule. 



57 See document numbers 0182, 0183, and 0184 
in the docket for this rule. 



58 EPA engaged with the government of the Hopi 
Tribe to search for an oral interpreter between 
English and the Hopi language, but the Hopi Tribe 
was unable to locate anyone to provide those 
services. 



sources require emission rate reductions 
on the order of 90 percent or more for 
particulate matter and NOX. In 2014, 
EPA finalized new vehicle emission 
standards and reduced the fuel sulfur 
content of gasoline to achieve additional 
reductions in tailpipe and evaporative 
emissions from passenger cars, light- 
duty vehicles, medium-duty passenger 
cars, and some heavy-duty vehicles 
starting in 2017.50 



EPA agrees that forest fires and 
volcanic eruptions, when they occur, 
can impact visibility to a greater extent 
than anthropogenic sources of 
emissions. However, Congress directed 
EPA to develop rules to address on- 
going emissions from stationary sources 
subject to BART to remedy the existing 
impairment of visibility in Class I areas 
and restore visibility to natural 
conditions. 



EPA disagrees with assertions that the 
TWG Alternative is based on a false 
premise because the closure or 
curtailment of one unit would just result 
in electricity being produced elsewhere. 
Closure of one unit at NGS or the 
curtailment of an equivalent amount of 
electricity generation is possible based 
on LADWP and NV Energy’s intended 
divestiture from NGS. Consistent with 
state law in California and Nevada, 
additional electricity needed to replace 
lost generation from NGS, associated 
with LADWP and NV Energy’s 
divestiture, would come from energy 
sources that emit less air pollution than 
a conventional coal-fired power plant 
operating with SCR on all units.51 



Comments regarding specific aspects 
of the TWG Alternative are discussed in 
Section 9.0 of the RTC. 



Comment: Environmental and Social 
Justice. 



Several commenters consider the 
presence of NGS and several other 
power plants in and around the Navajo 
Nation to represent an environmental 
and economic justice issue. One 
commenter noted that a Navajo water 
hauler in Kaibeto, a Navajo community 
near Page, pays 10 to 20 times more for 
water, or $13,000 per acre foot, than 
municipal CAP water users in Glendale 
or a farmer in Tempe, who pay $551 and 
$41 per acre feet, respectively. 



Several commenters opined that the 
leaders of the Navajo Nation and EPA 
have not protected the interests of the 
local population. A few expressed 
concerns over how the alternatives were 
written, noting that many tribal 
residents do not understand the 



technical language used in the 
documents and therefore cannot 
adequately comment on the validity of 
the alternatives proposed. Some 
commenters argued that pollution can 
be controlled using existing technology 
and EPA should apply the same 
standard to NGS as other coal-burning 
power plants (e.g., Four Corners Power 
Plant). A few commenters argued that 
extending the compliance timeframe for 
NGS demonstrates that the federal 
government considers itself exempt 
from federal law. Several argued that 
tribal communities do not have the 
funds to develop proposals and/or 
conduct environmental assessments and 
urged that EPA uphold federal trust 
responsibilities and create an equal 
playing field. 



Response: EPA defines Environmental 
Justice as ‘‘the fair treatment and 
meaningful involvement of all people 
regardless of race, color, national origin, 
or income with respect to the 
development, implementation, and 
enforcement of environmental laws, 
regulations, and policies. EPA has this 
goal for all communities and persons 
across the country. It will be achieved 
when everyone enjoys the same degree 
of protection from environmental and 
health hazards and equal access to the 
decision-making process to have a 
healthy environment in which to live, 
learn, and work.’’ 52 



EPA takes fair treatment and 
meaningful involvement seriously and 
provided numerous opportunities for 
tribal governments, environmental and 
tribal non-governmental organizations, 
and other interested stakeholders to 
provide input in the development of our 
Proposed Rule, Supplemental Proposal, 
and Final Rule for NGS. EPA began our 
public involvement process for a BART 
determination for NGS in 2009, when 
we published an Advanced Notice of 
Proposed Rulemaking (ANPR). 
Although we initially provided a 30-day 
public comment period, at the request of 
tribal governments and other interested 
stakeholders, we extended the comment 
period for tribes another 30 days to 
October 28, 2009 and, to allow 
additional time for government-to- 
government consultation on NGS, 
agreed to accept comments from tribes 
until March 1, 2010. 



EPA received over 6,000 comments on 
the ANPR.53 During 2009 through 2012, 
EPA met with various stakeholders, 
including tribal governments and tribal 
environmental groups, to discuss NGS 
and hear concerns related to a BART 



determination for this facility.54 We 
initially provided a 90-day comment 
period for the Proposed Rule on 
February 5, 2013, and at the request of 
various stakeholders, we provided 
several extensions of the public 
comment period, which closed on 
January 6, 2014. During the 11-month 
comment period, EPA continued to 
meet with stakeholders, at their request, 
to discuss our proposed BART 
determination for NGS and our 
framework for ‘‘better than BART’’ 
alternatives.55 



On July 26, 2013, the TWG submitted 
Appendix B to the TWG Agreement to 
EPA for consideration. EPA posted the 
TWG Agreement to our docket on the 
same day to provide the public an 
opportunity to review it.56 On 
September 25, 2013, EPA posted our 
Supplemental Proposal, along with 
supporting documents, to the docket to 
allow for pre-publication review by 
interested parties.57 The Supplemental 
Proposal was published in the Federal 
Register on October 22, 2013. The 
comment period for the Supplemental 
Proposal closed on the same day as the 
BART proposal, on January 6, 2014. The 
Supplemental Proposal also included 
notice of five open house and public 
hearing events EPA scheduled 
throughout Arizona in November 2013. 
The open houses allowed members of 
the public an opportunity to talk with 
representatives from EPA and ask 
questions. EPA held events at the 
LeChee Chapter House, located on the 
Navajo Nation, as well as in Page, 
Arizona, and provided oral 
interpretation services between English 
and Diné (the Navajo language). EPA 
also held an event at the Hopi Day 
School, located in Kykotsmovi, the seat 
of the Hopi tribal government.58 Finally, 
we also held events in Phoenix and in 
Tucson, Arizona, to allow stakeholders 
in central and southern Arizona, 
representing CAP water interests and 
several tribes receiving CAP water, the 
opportunity to provide comment and 
talk with representatives from EPA. 
Although EPA understands that the TSD 
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59 See document 0219 in the docket for this rule. 
60 See discussions under Executive Order 12898 



in 78 FR 8793 (February 5, 2013) and 78 FR 62520 
(October 22, 2013). 



61 The OAQPS Control Cost Manual is now 
referred to as the EPA Control Cost Manual. 



62 See Table 12 of the TSD to the February 5, 2013 
Proposed Rulemaking, available as document 
number 0014 in the docket for this rule. 



63 See MS Excel document titled ‘‘EPA cost 
analysis for NGS’’ within document number 0004 
in the docket for this rule. 



64 See Table 3 of our Proposed Rule, 78 FR 8281 
(February 5, 2013). 



65 See our Proposed Rule at 78 FR 8281 (February 
5, 2013). 



and Federal Register notices include 
technical information that may be 
difficult to understand, EPA provided 
Fact Sheets and handouts, written in 
plain language, at the open house and 
public hearing events.59 EPA 
representatives were also present at the 
events to discuss and explain our 
Proposals. EPA recognizes that many 
tribal communities do not have the 
funds to develop alternative proposals 
or hire experts on their behalf; however, 
this does not diminish such 
communities’ ability to participate in 
the rulemaking process in a meaningful 
way as EPA takes seriously its 
responsibility to explain its proposal to 
all interested parties and assesses all 
comments, regardless of the form of the 
comment or whether or not the 
commenter has a technical background. 



As stated in our Proposed Rule and 
Supplemental Proposal, EPA has 
determined that these proposed rules, if 
finalized, will not have 
disproportionately high and adverse 
human health or environmental effects 
on minority or low-income populations 
because they increase the level of 
environmental protection for all affected 
populations (i.e., require emission 
reductions from NGS).60 EPA recognizes 
that some commenters may view the 
timeframe for compliance under EPA’s 
framework for BART Alternatives as an 
environmental justice issue. We note 
that the LNB/SOFA credit, an important 
component of the extended timeframe, 
was based on real, actual emission 
reductions beginning in 2009 that were 
voluntary and not required by any rule 
or regulation. We also note that the 
TWG Alternative, which calls for 
closure of one unit in 2019 (or 
equivalent curtailment) will result not 
only in greater reductions of NOX than 
would have been achieved under BART, 
but also reductions of several other 
pollutants, including SO2, PM, CO2, and 
mercury. Thus, although the TWG 
Alternative includes a compliance 
timeframe for achieving additional 
reductions in 2030, over 2009–2044, the 
TWG Alternative will result in 
reductions of additional pollutants that 
affect visibility or human health, and 
will provide an enforceable mechanism 
to ensure that NGS ceases conventional 
coal-fired electricity generation at NGS 
by the end of 2044. 



EPA recognizes that numerous 
commenters expressed frustration 
regarding social inequities related to 
costs and benefits of coal mining and 



combustion and water availability and 
cost. We recommend participating in 
the EIS process for NGS and Kayenta 
Mine to raise any concerns related to 
costs, benefits, and the environmental 
and social justice of coal mining and 
coal combustion at the Kayenta Mine 
and NGS. 



B. Comments on Factor 1—Cost of 
Controls 



Comment: EPA underestimated SCR 
costs. 



Several commenters asserted that EPA 
underestimated the cost of compliance 
by improperly reworking cost estimates 
developed for SRP by Sargent and 
Lundy (S&L) in 2010 and disregarding 
real costs that would be incurred. One 
commenter quoted the BART Guidelines 
and the final RHR to assert that although 
the use of the Control Cost Manual is 
encouraged, it is not mandated, and that 
EPA has discretion to use additional 
sources of cost information. The 
commenter believes, therefore, that the 
SRP estimates for the excluded cost 
items are appropriate to use because 
they are more precise than the generic 
statements that EPA relied upon in the 
Control Cost Manual. 



Response: EPA disagrees with the 
comment that we improperly reworked 
and underestimated the SCR cost 
estimates. We note, however, that even 
if we had relied only on the cost 
estimate provided by SRP, EPA still 
would have concluded that SCR is cost- 
effective at NGS. 



EPA used a hybrid approach for our 
cost analysis that relied primarily on the 
cost estimates provided by SRP, but also 
followed the BART Guidelines to 
determine whether S&L included cost 
estimates for services or equipment 
associated with SCR that were not 
allowed under the EPA Control Cost 
Manual. The BART guidelines state 
‘‘[i]n order to maintain and improve 
consistency, cost estimates should be 
based on the OAQPS Control Cost 
Manual, where possible’’.61 The capital 
cost estimate EPA presented in the 
proposed rulemaking for SCR plus LNB/ 
SOFA ($541 million total for Units 1–3) 
is only 8 percent lower than the SRP 
cost estimate ($589 million). SRP’s cost 
estimate would not have changed our 
conclusion that SCR is cost-effective at 
NGS. 



As discussed in the TSD to the 
proposed rulemaking, EPA made four 
adjustments to SRP’s cost estimates for 
SCR, namely, to exclude ‘‘Owners 
Construction Management, O&M 
Support and Contract Service,’’ 



‘‘Owners Legal Support and Insurance,’’ 
and ‘‘Allowance for Funds Used During 
Construction,’’ and to use an interest 
rate of 7 percent.62 Our detailed, line- 
by-line analysis was included in the 
docket for this proposed rulemaking and 
provided an explanation for why we 
retained, modified, or rejected each line 
item.63 Please see the RTC for additional 
discussion of these four adjustments to 
the S&L cost analysis. 



In our proposed rule, we presented 
total capital and total annual cost 
estimates from EPA and SRP, as well as 
average and incremental cost- 
effectiveness values based on EPA and 
SRP assumptions for total annual cost 
and total annual NOX reductions. Based 
on SRP’s analysis, average cost- 
effectiveness of SCR+LNB/SOFA at NGS 
was less than $3,000 per ton and 
incremental cost-effectiveness of 
SCR+LNB/SOFA (compared to 
SNCR+LNB/SOFA) was approximately 
$5,300 per ton.64 EPA stated that the 
cost-effectiveness values calculated by 
both EPA and SRP for SCR+LNB/SOFA 
are lower than or within the range of 
other BART evaluations where EPA or 
a state has determined that SCR is BART 
(ranging from approximately $2,000 to 
$6,000 per ton). EPA has accordingly 
determined that SCR is cost-effective at 
NGS.65 Therefore, even if EPA accepted 
the S&L cost estimates submitted by 
SRP, as commenters suggest, EPA would 
still have determined that SCR is cost- 
effective for NGS. 



Comment: EPA overestimated SCR 
costs. 



One commenter asserted that EPA 
overestimated the cost of installing SCR 
at NGS. Although the commenter 
supported EPA’s adjustments to the S&L 
cost estimates, the commenter asserted 
that further revisions are appropriate. 
The commenter stated that EPA 
overestimated the following costs: 
Outage costs associated with installation 
and ‘‘preinstallation’’ work; catalyst 
costs; and auxiliary power. In addition, 
the commenter asserted that EPA 
overestimated annual costs by assuming 
20 years as the basis for amortizing costs 
and using an inflated interest rate of 7 
percent. 



Although the commenter concurs 
with EPA’s conclusion that SCR plus 
LNB/SOFA is cost-effective at $2,240 
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66 See, e.g., Final Regional Haze Plan for Arizona 
(Phase 1) at 77 FR 72512 at 72531 (December 5, 
2012); Final Regional Haze Plan for North Dakota 
at 77 FR 20894 at 20916–17 (April 16, 2012); Final 



Regional Haze Plan for New Mexico at 76 FR 52388 
at 52399–52400 (August 22, 2011); Final Regional 
Haze Plan for Wyoming at 79 FR 5032 at 5082 
(January 30, 2014). 



67 See RTC and references therein. 
68 78 FR 8281, February 5, 2013. 



per ton of NOX removed, the commenter 
re-calculated cost-effectiveness to be 
$1,412 per ton for Unit 1, $1,331 per ton 
for Unit 2, and $1,497 per ton for Unit 
3. 



Response: EPA disagrees with the 
commenter that any revisions to EPA’s 
estimate of SCR costs are necessary. 
Even if some of the costs projected by 
S&L and used by EPA may be 
overestimated (e.g., the commenter 
points primarily to capital recovery, 
catalyst replacement costs, and costs for 
lost power generation), EPA disagrees 
that we must correct every issue of 
concern raised by the commenters in 
order to support our determination of 
the BART Benchmark. EPA made four 
specific corrections to the estimates 
provided by S&L and SRP to make the 
cost calculation methodology consistent 
with methodologies used for BART cost 
calculations nationally.66 As noted in 
other responses even if we consider the 
average and incremental cost 
effectiveness of SCR using SRP and 
S&L’s full cost projections, EPA would 



still determine that SCR at NGS is cost- 
effective. The cost-effectiveness values 
cited by the commenter, below $1,500 
per ton, certainly suggest that SCR could 
be even more cost-effective than the 
values we relied upon in our proposal, 
but this would not change our overall 
determination that SCR is cost-effective 
for NGS. 



Comment: Updated SCR cost estimate 
from SRP. 



SRP contracted with S&L in 2013 to 
review and update the SCR cost 
estimates that were prepared in 2010. 
S&L escalated costs for inflation, and 
incorporated other minor adjustments to 
reflect a lower NOX design target. SRP’s 
revised capital cost estimates for SCR 
installation on all three units total $650 
million (in 2013 dollars) compared to 
SRP’s 2010 cost estimate of $544 
million. 



Response: EPA reviewed the updated 
2013 cost estimates developed by S&L 
and provided by SRP.67 In its 2013 cost 
report, S&L explains that it escalated 
labor and material costs, and updated 



cost estimates based on a revised design 
target of 0.03 lb/MMBtu (so that the SCR 
system is deployed as a 3+1 system 
rather than a 2+2 catalyst layer system), 
and other design features, including a 
low-load temperature control system to 
operate SCR at lower loads. S&L 
escalated several costs at rates above 6.7 
or 8 percent (e.g., freight, scaffolding). 
S&L did not make any revisions to the 
components of variable annual costs, 
including maintenance labor, auxiliary 
power, steam, and catalyst replacement. 
To be consistent with the cost estimates 
in our Proposed Rule, EPA accepted 
most of the line item costs as adjusted 
by S&L and made the same four 
adjustments to the 2013 cost estimates 
as we had applied to the 2010 cost 
estimates. These changes result in an 8 
percent difference in total capital costs 
of SCR between EPA’s 2013 estimate 
and SRP’s 2013 estimate and a 21 
percent difference in the total annual 
costs of SCR between the 2013 estimates 
from EPA and SRP (see Table 2). 



TABLE 2—COST ESTIMATES FOR SCR IN 2010 AND 2013 DOLLARS 



Total capital cost 
(million) in 2010$ 



Total capital cost 
(million) in 2013$ 



Total annual cost 
(million) in 2010$ 



Total annual cost 
(million) in 2013$ 



EPA Estimate ........................................................................... $496 $598 $59 $69 
SRP Estimate .......................................................................... 544 650 75 88 



In our proposed BART determination, 
EPA also presented the average and 
incremental cost-effectiveness of 
controls, based on the combination of 
combustion controls (LNB/SOFA) and 
post-combustion controls (i.e., SNCR or 
SCR). Therefore, cost-effectiveness 
values presented in our Proposed Rule 



were based on total annual cost of SCR 
in combination with annual cost of 
LNB/SOFA (SCR+LNB/SOFA), SNCR in 
combination with LNB/SOFA 
(SNCR+LNB/SOFA) or LNB/SOFA 
alone.68 Based on the updated 2013 cost 
estimates for SCR, Table 3 shows the 
average and incremental cost- 



effectiveness of controls, in both 2010 
and 2013 dollars, based on EPA and 
SRP assumptions for total annual cost 
and annual NOX reductions achieved by 
SCR. See RTC for further detail on cost- 
effectiveness of SNCR+LNB/SOFA and 
LNB/SOFA. 



TABLE 3—COST EFFECTIVENESS OF CONTROLS IN 2010 AND 2013 DOLLARS 



2010 $ 2013 $ 



EPA SRP EPA SRP 



SCR+ LNB/SOFA: 
Total Annual Cost * ................................................. $67.5 million ........... $80.2 million ........... $74.4 million $92.6 million. 
Annual NOX reduced (tpy) ...................................... 28,573 .................... 26,180 .................... 28,573 26,180. 
NOX Limit (lb/MMBtu) ............................................. 0.055 ...................... 0.080 ...................... 0.055 0.080. 
Average Cost Effectiveness ($/ton) ........................ $2,369 .................... $3,069 .................... $2,605 $3,537. 
Incremental Cost Effectiveness (vs. LNB/SOFA) 



($/ton).
$3,522 .................... $4,889 .................... $3,899 $5,695. 



Incremental Cost Effectiveness (vs. SNCR+LNB/
SOFA) ($/ton).



$3,239 .................... $5,357 .................... $3,798 $6,647. 



* EPA’s cost effectiveness calculations represent SCR in combination with LNB/SOFA, rather than SCR alone. 



Based on the revised 2013 cost 
estimates for SCR+LNB/SOFA, the 



revised average cost-effectiveness of 
SCR+LNB/SOFA is roughly 10 percent 



higher (based on EPA’s estimates) than 
the average cost-effectiveness values 
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69 For informational purposes, EPA included the 
incremental cost-effectiveness values of SCR+LNB/ 
SOFA (estimated in 2010 and 2013) compared to 
LNB/SOFA and SNCR+LNB/SOFA, but we note 
that a comparison of the percent change in 
incremental cost-effectiveness between 2010 and 
2013 is not informative because SRP did not 
provide updated cost estimates (in 2013 dollars) for 
the other control technologies. 70 40 CFR 51.308(e)(1)(ii)(B). 



reported in our Proposed Rule, and 
roughly 15 percent higher based on 
SRP’s estimates.69 The 2013 values for 
average cost-effectiveness of SCR+LNB/ 
SOFA based on EPA and SRP estimates 
are still comparable to the range of 
values determined cost-effective for SCR 
in other BART determinations. For these 
reasons, EPA continues to consider 
SCR+LNB/SOFA as cost-effective at 
NGS. 



Comment: Cost-Effectiveness of 
Presumptive BART. 



One commenter stated that in 
establishing presumptive limits in the 
BART Guidelines, EPA recognized that 
SCR is not cost-effective and that 
combustion controls such as LNB/SOFA 
represent the most cost-effective control 
options for most boiler types. The 
commenter pointed out that in 
establishing presumptive limits, EPA 
considered controls that cost less than 
$1,500 per ton to be cost-effective, and 
that the cost-effectiveness for SCR at 
NGS, which ranges from $3,000 to 
$6,000 per ton based on 2010 estimates, 
is well above this threshold. The 
commenter concluded that EPA should 
have rejected SCR and proposed LNB/
SOFA as BART for NGS. 



Response: EPA disagrees with the 
assertion that the BART Guidelines 
established a threshold for cost- 
effectiveness against which all future 
BART determinations must compare. In 
developing the presumptive NOX limits 
for BART in 2005, EPA did not set the 
cost-effectiveness values estimated for 
combustion controls as the threshold for 
determining whether a given control 
technology was or was not cost- 
effective. If EPA had intended the cost- 
effectiveness values estimated in 2005 
to represent a threshold for BART, it is 
reasonable to assume that the BART 
Guidelines would have included those 
cost-effectiveness values as thresholds 
in Appendix Y, and would have 
required future cost estimates to be 
presented in 2005 dollars for 
appropriate comparison to the 
thresholds. The BART Guidelines do 
not set a numerical definition for ‘‘cost- 
effective’’, and the analysis of 
presumptive limits uses cost- 
effectiveness as a means to broadly 
compare control technologies, not as a 
threshold for rejecting controls for an 
individual unit or facility that exceed 



the average cost-effectiveness of 
combustion controls. In addition, as 
discussed in the RTC, a value of $1,500 
per ton is not an appropriate or relevant 
value for determining cost-effectiveness. 



Comment: Indirect costs should also 
be considered under Factor 1. 



The Gila River Indian Community 
asserted that EPA conducted the 
analysis of cost-effectiveness incorrectly 
by not including the indirect costs of the 
requirements and only considering the 
direct cost of the requirements. The 
commenter stated that EPA did not give 
sufficient consideration to the high costs 
to tribes associated with indirect 
impacts of its proposed BART 
determination. 



Response: EPA disagrees with the 
assertion that our cost-effectiveness 
analysis was incorrect because it did not 
include indirect costs in the assessment 
of the costs of compliance. The BART 
Guidelines, which States and EPA must 
follow in BART determinations for 
fossil-fuel fired power plants greater 
than 750 MW,70 focus on the direct 
costs of the pollution control equipment 
and other capital and annual costs 
associated with the control technology 
alternatives. The BART Guidelines do 
not require consideration of the cost of 
potential indirect effects of BART 
control options when assessing the costs 
of compliance. Therefore, EPA disagrees 
that our analysis for Factor 1 was 
incorrect or incomplete because it did 
not include indirect costs to tribes. EPA 
further notes that under Factor 2, the 
energy and non-air quality 
environmental impacts analysis, the 
BART Guidelines specifically require 
the energy impact analysis to consider 
direct energy impacts (e.g., parasitic 
load from certain control technologies) 
and to generally exclude indirect energy 
impacts of controls (e.g., energy to 
produce raw materials for construction 
of control equipment) unless the 
indirect impact is unusual or 
significant. 



However, because of the unique 
relationship between NGS, tribes, and 
tribal water settlement agreements, and 
to inform our government-to- 
government consultation with tribes, 
EPA did consider potential indirect 
effects of control options to tribes under 
Factor 2. EPA quantified the impact to 
electricity rates and CAP water rates, 
and also assessed whether installation 
of SCR would result in electricity 
generation costs at NGS that exceed the 
cost to purchase power on the wholesale 
market. Therefore, although EPA 
appropriately did not consider indirect 
costs in our analysis of Factor 1, EPA 



did include consideration of indirect 
impacts to tribes and other entities in 
our analysis of Factor 2. 



C. Comments on Factor 2—Energy and 
Non-Air Quality Environmental 
Impacts, Including Economic Impacts 



Comment: EPA’s Affordability 
Analysis relied on invalid assumptions. 



One commenter submitted a report, 
prepared by Management Information 
Services, Inc. (MISI report), asserting 
that EPA made several assumptions that 
underestimated the cost of continuing to 
operate NGS with additional controls, 
including the assumption that no new 
capital would be deployed at NGS over 
the next 25 years, the assumption that 
the increase in the annual NGS lease 
cost would be $15 million per year 
(which is lower than actual increase in 
lease cost of $43 million per year that 
was released after publication of our 
Proposed Rule), and the use of EPA’s 
capital cost estimates for SCR instead of 
the cost estimated by S&L. 



Other commenters asserted that EPA 
underestimated the cost of closing NGS 
and purchasing power on the wholesale 
market, by not accounting for costs 
associated with stranded investments 
and decommissioning NGS. 



Response: EPA recognizes the 
economic importance of NGS to the 
State of Arizona, the Navajo Nation, and 
the Hopi Tribe. The purpose of the 
Affordability Analysis in our docket was 
to determine whether the control 
options for BART would have a 
detrimental impact on the 
competitiveness of NGS in the western 
power market, affecting whether the 
NGS owners would continue to operate 
NGS or replace NGS generation with 
less expensive market power. The 
Affordability Analysis indicated that, 
even if SCR installation was required on 
all three units at NGS, power produced 
at NGS would remain less expensive 
than the cost to replace power through 
wholesale purchases. Because utilities 
will generally provide power to their 
customers in a least-cost manner and 
because NGS, with the installation and 
operation of SCR, remained the less 
expensive option, EPA determined that 
the operation and installation of SCR, in 
and of itself, was not likely to force NGS 
to close. 



In response to multiple comments 
expressing concern related to 
simplifying assumptions or outdated 
data, EPA updated the Affordability 
Analysis with the most current power 
market price curves from the U.S. 
Energy Information Administration 
(EIA) and recent forward power market 
prices in March 2014 and other more 
current modeling variables. These 
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71 See RTC and references therein. 
72 See BART Guidelines at 70 FR 39169 (July 6, 



2005). 



73 See Proposed Rule at 78 FR 8282 (February 5, 
2013) and TSD at pages 71–72. 



74 See Proposed Rule at 78 FR 8283 (February 5, 
2013). 



75 See EPA, 2010, ‘‘Summary of Expert Opinions 
on the Existence of a Threshold in the 
Concentration-Response Function for PM2.5-related 



revisions are discussed in more detail in 
the RTC as well as in additional 
supporting documents.71 The updated 
model results, comparing the net 
present value (NPV) of electricity 
generation costs with air pollution 
controls installed compared to the costs 
to purchase an equivalent amount of 
power on the wholesale market, are 
summarized in the RTC. Overall, the 
combined changes do not change the 
conclusions from the original 
Affordability Analysis that installing 
and operating SCR at NGS would be less 
costly than closing NGS and purchasing 
replacement power from the wholesale 
market. 



Comment: EPA’s failure to 
appropriately consider the impacts to 
non-Indian agricultural (NIA) water 
users renders its Factor 2 analysis 
arbitrary, capricious, and an abuse of 
discretion. 



One commenter stated that, as a result 
of errors and omissions, EPA’s Factor 2 
analysis is arbitrary, capricious, and an 
abuse of discretion. The commenter 
asserted that there are several problems 
with the EPA analysis related to NIA 
users of CAP water, including erroneous 
assumptions, insufficient support for 
conclusions, failure to consider 
decreased farming profitability and 
increased unemployment, failure to 
acknowledge the inability of NIA water 
users to pass along cost increases as 
compared to municipal users, and other 
factors. 



Response: EPA recognizes that CAP 
water is an important resource for NIA 
and other users of water in Arizona. As 
a result, as one of a number of 
discretionary analyses EPA conducted 
on the indirect impacts on major 
stakeholders, EPA calculated water rate 
increases to NIA users of CAP water and 
municipal and industrial users of CAP 
water. 



EPA disagrees that our discussion of 
impacts to NIA users of CAP water 
renders our Factor 2 analysis arbitrary, 
capricious, and an abuse of discretion. 
Neither the CAA nor the BART 
Guidelines require consideration of 
indirect costs or indirect impacts of 
controls in a BART analysis. EPA, 
nevertheless, included an evaluation of 
impacts to some of the major 
stakeholders in NGS in our BART 
analysis under Factor 2, including NIA 
users, as consistent with the statement 
in the BART Guidelines that ‘‘the energy 
impacts analysis may consider . . . 
whether a given alternative would result 



in significant economic disruption or 
unemployment’’ (emphasis added).72 



EPA recognizes that the information 
we had available to us about NIA users 
of CAP water was limited, and we 
acknowledged in the TSD to our 
Proposed Rule that we had several 
questions about CAP and groundwater 
availability to NIA water users. EPA 
appreciates the clarifications and 
additional information provided by NIA 
users of CAP water during the comment 
period for our proposals. The additional 
information provided during the 
comment period about NIA users of 
CAP water does not change our 
conclusion under Factor 2, that the 
potential economic impacts to tribes 
argue for flexibility in the compliance 
timeframe for NGS, because this 
compliance flexibility also benefits 
other stakeholders, including the NIA 
users of CAP water. 



Comment: EPA must evaluate 
cumulative economic impact of other 
rulemakings. 



One commenter asserted that the 
BART proposal must take into account 
the context in which the regional haze 
rules are being implemented and 
conduct a cumulative impact analysis of 
all EPA rulemakings. The commenter 
noted that the two remaining copper 
smelters in Arizona are already subject 
to BART for SO2 and they also have to 
make significant capital investments to 
comply with other regulatory programs 
and initiatives such as the revised SO2 
NAAQS. 



Response: EPA disagrees with the 
assertion that we must consider the total 
cost impact of all EPA regulatory 
requirements in a BART analysis. EPA 
recognizes that other facilities, whose 
water and electricity rates may be 
affected by our BART determination for 
NGS, may also be subject to BART for 
their own emissions of visibility- 
impairing pollutants. As a general 
matter, EPA is mindful that facilities 
may be affected by multiple regulatory 
and program activities. We note that 
BART is a case-by-case determination 
that is based on a source-specific 
analysis of five factors, which include 
considerations of the unique 
circumstances of each affected facility, 
as required under the CAA. 



Comment: Impact to the Development 
Fund. 



One commenter stated that the 
increased cost of electricity generation 
associated with SCR would reduce the 
competitiveness of the price of NGS 
power on the wholesale market and 



therefore reduce the revenue that flows 
into the Development Fund. 



Response: As discussed in our 
Proposal Rule and TSD, EPA recognizes 
that any electricity owned by 
Reclamation based on its 24.3 percent 
participation in NGS that is not used by 
CAP is sold and revenues are deposited 
into the Development Fund.73 This fund 
is authorized to pay the delivery portion 
of the cost of CAP water for certain 
Indian tribes and to pay the cost of 
constructing delivery systems to bring 
CAP water to certain Indian tribes.74 
EPA considers the potential economic 
impacts to tribes, including potential 
impacts to the Development Fund, as 
part of BART factor 2 to support the 
appropriateness of flexibility in the 
compliance timeframe for NGS. 



Comment: No basis for public health 
claim. 



One commenter asserted that EPA has 
no basis for claiming that the NOX 
reductions from NGS would lead to a 
public health benefit. The commenter 
noted that EPA establishes NAAQS at 
levels that are protective of public 
health and welfare with an adequate 
margin of safety that accounts for 
sensitive populations such as children 
and the elderly, and that EPA has never 
found that any of the areas around NGS 
fail to attain the NAAQS. The 
commenter asserted that EPA must 
conduct a health risk evaluation that 
follows the four basic steps of the risk 
assessment process: Hazard 
identification, dose-response, exposure 
assessment, and risk characterization. 



Response: EPA agrees that the 
purpose of this rule is to reduce 
visibility impairment caused by 
emissions of NOX from NGS. EPA has 
not conducted a health risk evaluation 
for this rulemaking that attempts to 
characterize or quantify a public health 
benefit. Because NOX is itself a criteria 
pollutant that affects public health and 
is also a precursor to ozone and fine 
particulate matter, which are also 
criteria pollutants that affect public 
health, we consider it reasonable to state 
that other benefits could exist. We also 
note that EPA does not agree that there 
are no health benefits from reductions 
in ozone and fine particulate matter 
below the level of the NAAQS. On the 
contrary, EPA’s practice of quantifying 
these benefits in regulatory impact 
assessments has been strongly 
supported by peer-reviewed science.75 
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Mortality Technical Support Document.’’ Available 
from http://www.epa.gov/ttn/ecas/regdata/Benefits/ 
thresholdstsd.pdf. 



76 See Proposed Rule at 78 FR 8280, 8284 and 
8285 (February 5, 2013). 



77 Id. at 8284. 



78 See, e.g. WRAP PM Source Apportionment 
Technology (PSAT) results, available on WRAP 
Technical Support System, Source Apportionment 
Web page at http://vista.cira.colostate.edu/TSS/
Results/SA.aspx. 



79 Interagency Workgroup On Air Quality 
Modeling (IWAQM) Phase 2 Summary Report And 
Recommendations For Modeling Long Range 
Transport Impacts (EPA–454/R–98–019), EPA 
OAQPS, December 1998, http://www.epa.gov/
scram001/7thconf/calpuff/phase2.pdf. 



D. Comments on Factor 3—Existing 
Controls at NGS 



Comment: EPA failed to consider 
existing controls. 



Based on EPA’s statement in the 
Proposed Rule that the early installation 
of LNB/SOFA would not influence 
EPA’s BART determination and EPA’s 
use of a baseline scenario in the 
visibility modeling that did not include 
LNB/SOFA, the operator of the Kayenta 
Mine concluded that EPA failed to 
consider existing controls. 



Response: EPA disagrees with the 
assertion that we failed to consider 
existing controls. As described in our 
Proposed Rule and consistent with the 
BART Guidelines (directing BART 
determinations to conduct the five- 
factor analysis generally using a 2001– 
2003 baseline) EPA evaluated LNB/
SOFA as a separate control technology 
in our BART analysis, as well as a 
technology that can be used in 
combination with post-combustion 
control technologies (i.e., SNCR and 
SCR).76 We also discussed the voluntary 
installation of LNB/SOFA in 2009–2011 
under Factor 3: Existing Controls at 
NGS.77 



As discussed in section 8.5 of the 
RTC, EPA properly considered baseline 
emissions over the period 2001–2003 in 
our analysis of cost-effectiveness and 
anticipated visibility benefits of 
controls. Therefore, although we did not 
‘‘consider existing controls’’ in the exact 
manner preferred by the commenter, we 
appropriately considered the existence 
of LNB/SOFA in Factor 3 of our BART 
analysis. In addition, the ‘‘better than 
BART’’ framework that we used to 
assess and finalize BART alternatives 
explicitly accounts for the existing LNB/ 
SOFA. 



Comment: EPA should determine 
existing controls to be BART. 



Several commenters noted that NGS 
spent millions of dollars on LNB/SOFA 
to reduce NOX emissions to levels below 
the presumptive NOX emission levels in 
the BART Guidelines. 



One commenter stated that installing 
LNB/SOFA prior to a requirement to do 
so under the RHR or any other CAA 
requirement has resulted in greater total 
NOX emission reductions in the first 
regional haze planning period than 
would be required by the most stringent 
EPA BART determination. 



Response: EPA recognizes that the 
early and voluntary installation of LNB/ 



SOFA on one unit per year in 2009– 
2011 at NGS resulted in significant 
emission reductions from NGS. EPA 
agrees that the early installation of LNB/ 
SOFA on one unit per year was 
voluntary and resulted in significant 
NOX reductions in the first planning 
period for Regional Haze. However, 
based on our five-factor analysis, we 
have determined that SCR+LNB/SOFA 
is also cost-effective and would result in 
significant additional visibility 
improvement at a number of Class I 
areas. We therefore disagree that LNB/ 
SOFA should be determined BART for 
NGS. 



E. Comments on Factor 5—Anticipated 
Visibility Benefits 



Comment: General Comments on 
Visibility. 



Numerous commenters questioned 
the extent to which NGS impacts 
visibility at Class I areas or disputed 
EPA’s analysis that installation of SCR 
at NGS would improve visibility. Many 
commenters asserted that the haze is 
produced from emissions from other 
sources. 



Some commenters stated that the 
wind near and around the Grand 
Canyon blows predominantly west to 
east; thus, emissions from the NGS are 
pushed away from several Class I areas, 
not towards them. 



Response: We are aware of the studies 
cited by commenters purporting to show 
that controls on NGS would yield little 
visibility improvement, and we address 
them in section 7.0 of the RTC. We are 
also aware of work performed by the 
Western Regional Air Partnership 
(WRAP) suggesting that the relative 
contribution of nitrate from point 
sources to visibility impacts is relatively 
small.78 The CAA and RHR require that 
BART be installed on certain old, large 
stationary sources as part of the overall 
approach to improving visibility at Class 
I areas. No control at an individual 
source will be sufficient to meet the goal 
of remedying existing impairment of 
visibility in mandatory class I Federal 
areas which result from manmade air 
pollution, as set out in section 169A of 
the CAA. 



On the issue of wind direction, we 
note that the CALPUFF modeling uses 
three years of hourly meteorological 
input, which is based on meteorological 
modeling as well as observational data 
from stations throughout a large area. 
The input includes wind speed and 
direction, and would include the 



particular wind direction patterns noted 
by the commenter. The more 
sophisticated meteorological treatment 
in CALPUFF enables it to track the 
pollutant plume from NGS, including its 
twists and turns over multiple days. We 
consider this approach to adequately 
account for variability in winds noted 
by the commenter. 



Comment: EPA underestimated 
visibility benefits of SCR. 



One commenter stated that the 
visibility benefits of SCR are greater 
than those modeled by EPA because 
EPA underestimated SCR performance 
and because EPA overestimated the 
potential increase in sulfate emissions 
that may come with the addition of SCR 
controls by assuming an SO2 to SO3 
conversion rate that is too high and 
using an erroneous value for the coal 
sulfur content. The commenter stated 
that its own modeling shows greater 
visibility improvement than 
demonstrated by EPA. 



Response: We disagree that EPA 
underestimated the visibility benefits of 
SCR and we note that the commenter’s 
assertion that the visibility benefits are 
even better would not change our 
proposed determination under Factor 5 
that the anticipated visibility benefits of 
SCR+LNB/SOFA are significant and 
support our proposed BART limit for 
NOX, achievable with SCR+LNB/SOFA. 
Please see the RTC for a detailed 
discussion of EPA’s responses to the 
commenter’s specific assertions. 



Comment: EPA overestimated 
visibility impact of NGS by using 
background ammonia concentrations 
that were too high. 



Several commenters argued that 
EPA’s assumed ammonia background 
concentration of 1 part per billion (ppb), 
the default value recommended by the 
Interagency Workgroup on Air Quality 
Modeling (IWAQM), is unrealistically 
high compared to measured values in 
the area, resulting in artificially high 
model projections of visibility impacts, 
particularly in the winter.79 The 
commenter noted that the use of a 
constant value of 1.0 ppb for 
background ammonia concentration 
fails to account for known variations in 
monthly or seasonal ammonia 
concentration. 



One commenter cited an analysis 
conducted on behalf of SRP by AECOM 
and Dr. Ivar Tombach. The commenter 
stated that the Tombach study 
compared modeled predictions of 



VerDate Mar<15>2010 17:07 Aug 07, 2014 Jkt 232001 PO 00000 Frm 00015 Fmt 4701 Sfmt 4700 E:\FR\FM\08AUR2.SGM 08AUR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2





http://www.epa.gov/ttn/ecas/regdata/Benefits/thresholdstsd.pdf


http://www.epa.gov/ttn/ecas/regdata/Benefits/thresholdstsd.pdf


http://www.epa.gov/scram001/7thconf/calpuff/phase2.pdf


http://www.epa.gov/scram001/7thconf/calpuff/phase2.pdf


http://vista.cira.colostate.edu/TSS/Results/SA.aspx


http://vista.cira.colostate.edu/TSS/Results/SA.aspx








46528 Federal Register / Vol. 79, No. 153 / Friday, August 8, 2014 / Rules and Regulations 



80 See RTC and references therein. 
81 See e.g., SRP comments Appendix G, 



‘‘Measurements of Ambient Background Ammonia 
on the Colorado Plateau and Visibility Modeling 
Implications’’, Prepared by Salt River Project, 
Contributors: Ivar Tombach and Robert Paine, 
September 2010. Referred to here as ‘‘SRP 
monitoring report’’, or Tombach & Paine 2010. 



82 See RTC and references therein. 



83 SRP monitoring report, or Tombach & Paine 
2010, and SRP comments Appendix C. ‘‘Revised 
BART Analysis for the Navajo Generation Station 
Units 1–3’’ (January 2009) and Appendix I. 
‘‘Visibility Modeling Using Upgraded CALPUFF 
Model’’ (February 2011). 



84 See RTC and references therein. 
85 Id. 
86 See RTC and references therein. 



87 See RTC and references therein. 
88 See RTC and references therein. 



ammonium nitrates using both EPA’s 
and AECOM’s ammonia background 
concentrations to measured ammonia 
values, demonstrating that the EPA’s 
assumptions over-predict actual 
measured values by a factor of 10 or 
more in some cases. 



One commenter noted that when the 
IWAQM guidance was issued 14 years 
ago, CALPUFF did not have the 
capability of accommodating monthly 
ammonia background concentrations as 
it has since been updated to do. The 
commenter asserted that EPA’s reliance 
on a constant value is an outdated 
approach. 



Response: EPA has already 
considered and addressed the same 
arguments and data provided by 
commenters related to background 
ammonia concentrations in other 
rulemakings, including our final rule for 
Four Corners Power Plant.80 As 
summarized briefly below, EPA 
disagrees that our use of the IWAQM 
default background ammonia 
concentration for arid areas of 1 ppb 
was inappropriate. Please see the RTC 
for the full response to this comment. 



We have carefully reviewed the 
comments and concluded that, on 
balance, the evidence does not support 
using lower values for background 
ammonia concentrations, as argued by 
the commenters, in estimating the 
visibility impacts from NGS. Much of 
the existing measured data cited by the 
commenters is from other states and 
may not be representative for evaluating 
visibility impacts from NGS.81 Further, 
existing data sometimes represent 
ammonia alone rather than total 
ammonia and ammonium. Because 
ammonium represents part of the pool 
of ammonia that could be available to 
interact with the SO2 and NOX emitted 
from stationary sources, it should be 
accounted for in the value for 
background ammonia concentrations 
used in the model. In several of the 
research papers cited by commenters, 
the amount of measured ammonium is 
comparable to and at times much greater 
than the amount of ammonia.82 
Measurements made by SRP closer to 
NGS over December 2009 to April 2010, 
which included ammonia and 
ammonium, showed that depending on 
time and location, typical ammonia 
concentrations ranged from 0.2 ppb to 



0.8 ppb and the concentration of total 
ammonia and ammonium ranged from 
0.6 to 1.2 ppb, which is considerably 
higher than the 0.2 ppb winter values 
used in SRP’s modeling.83 Although 
some of the ammonium may not be 
available to interact with pollutants 
from NGS, the sum of ammonia and 
ammonium provides an upper bound 
estimate of background ammonia 
concentrations, and represents a 
conservative estimate for modeling. 



We further note that there are 
measurements of gaseous ammonia 
alone that show concentrations close to 
or greater than the concentration of 1 
ppb, even in winter when ammonia 
concentrations are expected to be 
lowest. Winter measurements, 
representing 3-week averages, ranged 
from 1.1 ppb to 1.8 ppb at a monitor at 
the Farmington Airport in northwestern 
New Mexico.84 Measurements from the 
winters of 2011–2013 from the AMoN 
network ranged from 1.1 to 1.3 ppb for 
Farmington, and 0.7–0.9 ppb for 
Chiricahua, in southeastern Arizona.85 



We further note that there is 
significant variability in the 
concentrations of ammonia measured at 
different times and places. Even the SRP 
monitoring report (Tombach & Paine, 
2010, cited above) describes a 
surprisingly high spatial variability in 
ammonia concentrations. Because of the 
variability and its unknown causes, the 
data collected for SRP did not lead to a 
clear picture of appropriate and 
representative background ammonia 
concentrations to use with CALPUFF. 



Finally, we note that using the 
background ammonia concentrations 
recommended by commenters does not 
change our conclusion under Factor 5 
because CALPUFF modeling of SCR 
shows substantial visibility benefits 
even using the alternative 
assumptions.86 Using a background 
ammonia concentration of 1 ppb 
ammonia, EPA modeled the greatest 
benefit from SCR+LNB/SOFA to be 5.4 
deciviews at Capitol Reef NP, and 
modeled a visibility benefit exceeding 1 
to 2 deciviews at ten additional Class I 
areas. Using the ammonia concentration 
recommended by some commenters 
(ranging from 0.2 ppb in winter to 1.0 
ppb in summer), EPA modeled the 
greatest benefit of SCR to be 2.3 dv, and 
modeled a visibility benefit exceeding 1 



deciview at nine Class I areas, with 
three of these nine areas having a 
benefit of approximately two deciviews. 
Even assuming a lower ammonia 
concentration, the modeling 
demonstrates that the installation of 
SCR+LNB/SOFA at NGS would have a 
significant beneficial impact on 
visibility at a number of Class I areas. 
Our conclusion as to the appropriate 
BART Benchmark for NGS would not 
accordingly change. 



Comment: EPA should have used an 
updated version of CALPUFF. 



Several commenters asserted that EPA 
erred in using CALPUFF version 5.8 in 
its modeling rather than the more recent 
CALPUFF version 6.42, released by 
TRC. One commenter argued that 
CALPUFF version 6.42 predicts lower 
visibility benefits than version 5.8. 



Response: We disagree with the 
commenters that a new CALPUFF 
version should be used for the BART 
determination. We relied on version 5.8 
of CALPUFF because it is the version 
approved by EPA through a public 
notice and comment rulemaking, in 
accordance with the Guideline on Air 
Quality Models (‘‘GAQM’’, 40 CFR part 
51, Appendix W, section 6.2.1.e).87 
CALPUFF version 6.4 is not approved 
by EPA for regulatory purposes, and we 
do not agree that the changes made to 
this most recent version of CALPUFF 
were simple model updates to address 
bugs. A full evaluation of a new model 
such as CALPUFF version 6.4 is needed 
before it should be used for regulatory 
purposes as errors that are not 
immediately apparent can be introduced 
along with new model features. 



Comment: Closure of Mohave Project 
did not improve visibility and shows 
CALPUFF is unreliable. 



One commenter discussed the 
findings of an analysis conducted after 
the closure of the Mohave Power Project 
(MPP) (a 1,580 MW coal-fired power 
plant) to evaluate whether the closure 
had resulted in improved visibility in 
Grand Canyon National Park.88 The 
commenter indicated that although 
CALPUFF version 5.8 modeling 
predicted that the plant had a 
significant impact on visibility in the 
Grand Canyon, this study concluded 
that there was ‘‘virtually no evidence 
that the MPP closure improved visibility 
in the Grand Canyon.’’ The commenter 
asserted that this study raises questions 
about the reliability of CALPUFF. 



Response: We disagree that the 
Terhorst & Berkman (T&B) study cited 
by the commenters raises questions 
about CALPUFF’s reliability. The 
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89 W.H. White, R.J. Farber, W.C. Malm, M. Nuttall, 
M.L. Pitchford, B.A. Schichtel, Comment on ‘‘Effect 
of coal-fired power generation on visibility in a 
nearby national park (Terhorst and Berkman, 
2010)’’, Atmospheric Environment 55 (2012) 173– 
178. doi:10.1016/j.atmosenv.2012.02.076. Also 
available at: http://www.dri.edu/marc- 
pitchford?showall=&start=2. 



90 EPA considered and rejected comments on the 
proposed BART Guidelines that visibility impacts 
should be evaluated relative to current degraded 
visibility conditions and concluded that ‘‘[u]sing 
existing conditions as the baseline for single source 
visibility impact determinations would create the 
following paradox: The dirtier the existing air, the 
less likely it would be that any control is required.’’ 
(70 FR 39104 at 39124, July 6, 2005). 



91 EPA’s Environmental Appeals Board has 
recognized that PSD emission limits must be set to 
allow fluctuations in operations, stating: ‘‘To 
account for these possibilities, a permitting 
authority must be allowed a certain degree of 
discretion to set the emissions limitation at a level 
that does not necessarily reflect the highest possible 
control efficiency, but will allow the permittee to 
achieve compliance consistently.’’ In Re Masonite 
Corporation, 5 E.A.D. 551, 560–61 (1994). 



92 See RTC and references therein. 



93 The response included in this Final Rule is 
abbreviated and excludes the graphs and tables EPA 
generated to support our response. For additional 
detail, please see the RTC. 



conclusion in the T&B study on the 
effect of MPP closure is actually similar 
to that from earlier analyses, which also 
predicted improvements less than the 
human perceptibility threshold of 1 dv. 
A response to the T&B study written by 
White et al., stated that the T&B analysis 
is ‘‘misleadingly presented as 
discrediting previous studies and their 
interpretation by regulators. In reality 
the T&B analysis validates a consensus 
on MPP’s visibility impact that was 
established years before its closure.’’ 89 



White et al., explicitly addressed the 
purported disagreement between the 
T&B methodology and results from 
CALPUFF, pointing out that the 
comparison was flawed in several ways. 
First, the ambient data relied upon by 
T&B are collected only every third day; 
this results in an insufficient number of 
days for a valid statistical comparison to 
the 98th percentile results reported from 
CALPUFF. Another important flaw is 
that when T&B translated visibility 
extinction into deciviews, they used 
recent polluted conditions as the 
background for comparison, whereas the 
BART Guidelines and the CALPUFF 
results use natural conditions as 
background.90 When the T&B results are 
computed using natural background, 
they are substantially larger, and 
generally in agreement with CALPUFF 
results. 



F. Comments on BART Determination 
for NOX 



Comment: BART limit for NGS should 
be 0.04 lb/MMBtu. 



One commenter argued that the final 
BART emission limit should be more 
stringent and no higher than 0.04 lb/
MMBtu. The comment noted that 
permitting authorities have required 
lower NOX limits than 0.055 lb/MMBtu 
in recent BACT determinations based on 
SCR in combination with combustion 
controls. 



Response: EPA disagrees with the 
commenter that the BART Benchmark 
for NGS should be 0.04 lb/MMBtu. We 
note that the commenter has not 
provided any specific information to 



show that NGS could demonstrate 
continuous compliance with an 
emission limit of 0.04 lb/MMBtu. The 
commenter generally argued that SCR 
systems are typically designed to 
achieve 90 percent removal. EPA notes 
that although an SCR system can be 
designed to a specific target, the design 
target is typically not equivalent to the 
actual emission limit.91 EPA proposed a 
limit of 0.055 lb/MMBtu achievable 
with SCR+LNB/SOFA, and using a 
baseline emission rate of 0.35 lb/
MMBtu, this represents a removal 
efficiency of 84 percent.92 However, as 
noted elsewhere in the RTC, the limit of 
0.055 lb/MMBtu, which accommodates 
startup, shutdown, and low-load 
operation, is based on a design target of 
0.03 lb/MMBtu. This represents a design 
target removal efficiency of 91 percent 
for SCR+LNB/SOFA (from a baseline of 
0.35 lb/MMBtu), or 88 percent for SCR 
alone (i.e., from 0.24 lb/MMBtu). 



EPA disagrees with the commenter’s 
assertion that emission limits associated 
with BART must meet BACT or the 
lowest emission rate ever achieved with 
that technology at any coal-fired power 
plant. The BART Guidelines state that: 
‘‘[i]n assessing the capability of the 
control alternative, latitude exists to 
consider special circumstances 
pertinent to the specific source under 
review, or regarding the prior 
application of the control alternative’’, 
(70 FR 39166) and that ‘‘[t]o complete 
the BART process, you must establish 
enforceable emission limits that reflect 
the BART requirements . . .’’ (70 FR 
39172). The five-factor BART analysis 
described in the Guidelines is a case-by- 
case analysis that considers site specific 
factors in assessing the best technology 
for continuous emission controls. After 
a technology is determined as BART, 
the BART Guidelines require 
establishment of an emission limit that 
reflects the BART requirements, but 
does not specify that the emission limit 
must represent the maximum level of 
control achieved by the technology 
selected as BART. For these reasons, 
EPA is not using the lower limit 
recommended by the commenter in 
setting the BART Benchmark. 



Comment: BART limit for NGS should 
be in the range of 0.07–0.08 lb/MMBtu. 



Several commenters asserted that the 
NOX emission limit EPA proposed for 
NGS is unachievable. One commenter 
noted that the averaging period for the 
proposed limit of 0.055 lb/MMBtu 
includes periods when the SCR is 
unable to operate such as startup, 
shutdown, and periods of load-cycling. 
The commenter made the following 
arguments: (1) The S&L analysis 
submitted by the commenter shows that 
the proposed emission limit is 
unachievable on a continuous basis; (2) 
the NOX emissions achieved in other 
SCR retrofit situations do not justify the 
proposed emission limit. 



Response: EPA disagrees with the 
commenter that the limit used in setting 
the BART Benchmark for NGS should 
be higher than our proposed limit of 
0.055 lb/MMBtu, in the range of 0.07 to 
0.08 lb/MMBtu.93 



The S&L report generally argues that 
because the emission limit is 
established based on a 30–BOD average 
basis, the proposed emission limit of 
0.055 lb/MMBtu is not consistently 
achievable at NGS. The S&L analysis is 
based on a design target of 0.03 lb/
MMBtu and suggests an emission limit 
in the range of 0.07–0.08 lb/MMBtu 
would be required to accommodate 
periods of load-cycling operation, 
startups, and shutdowns. S&L is 
recommending a limit that is 2.3 to 2.7 
times higher than the design target, or 
a compliance margin of 133 to 167 
percent. 



The S&L report discusses the 
temperature limitations associated with 
SCR and explains that at temperatures 
below a specific minimum operating 
temperature, a component of the SCR 
system (i.e., ammonia injection) must 
cease to prevent ammonium salt 
formation on the catalyst. S&L asserts 
that a minimum operating temperature 
of 580 °F is typical for retrofit SCR 
control systems installed on coal-fired 
electric generating units with similar 
coal sulfur content and states that this 
temperature corresponds with a gross 
load of approximately 650 MW (650 
gross MW, or MWg). S&L further 
assumes that SRP will likely modify the 
units to increase flue gas temperatures 
at lower operating loads by installing 
one of several options for low load 
temperature control. In their analysis, 
S&L assumes the low load temperature 
control would be achieved with a water- 
side bypass (to allow water to bypass 
the economizer tube bundles during 
low-load operation). The S&L report 
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94 See RTC and references therein. 95 See RTC and references therein. 



96 See, for example, publication from the U.S. 
Geological Survey, figure PQ–4 and Table PQ–1, 
available at http://pubs.usgs.gov/pp/p1625a/
Chapters/PQ.pdf. 



97 Id. 



states ‘‘[b]ased on a preliminary review 
of the available systems, a water-side 
bypass system should be capable of 
increasing the temperature of the bulk 
flue gas by approximately 25 °F to 65 °F 
during low-load operation. For this 
evaluation, a low-load temperature 
control system capable of achieving a 
temperature increase of 65 °F during 
low-load operations was assumed for 
modeling purposes.’’ S&L further 
estimates that this would correspond to 
a minimum gross load of 450 MWg for 
the SCR to operate, or operation at 55 
percent capacity. 



Using the assumption that the SCR 
would not operate at loads below 450 
MWg, S&L used 2012 operations data at 
NGS to estimate emission rates at NGS 
assuming a design target of 0.03 lb/
MMBtu with actual steady-state 
operations achieving 0.04 lb/MMBtu. 
S&L modeled eighteen different 
operating scenarios and identified seven 
scenarios, which included periods of 
low load cycling along with unit startup 
and shutdowns, that resulted in the 
maximum 30–BOD average for each unit 
and facility-wide, that exceeded 0.055 
lb/MMBtu. The highest 30–BOD average 
S&L modeled was 0.077 lb/MMBtu for 
Unit 2, achieved under 3 different 
operating scenarios involving low-load 
cycling. 



SRP and S&L did not provide the 
underlying data used in the S&L 
analysis. Therefore, EPA evaluated the 
S&L report by reviewing emissions data 
from the EPA Air Markets Program Data 
(AMPD) for multiple years, as well as 
emissions data from other facilities that 
were constructed or retrofit with SCR. 
EPA sought to understand 2012 
operations at NGS within the context of 
longer term operational trends at the 
facility, as well as understand the 
minimum operating load assumed by 
S&L for NGS within the context of 
minimum operating loads at other 
facilities with SCR. 



EPA evaluated the reported hourly 
gross load operating data for Units 1–3 
at NGS for the years 2001, 2003, 2010, 
2011, 2012, and 2013.94 Emission data 
from AMPD show that NGS, and in 
particular, Unit 2, spent a higher 
percentage of operating hours at gross 
loads below 450 MWg in 2012 
compared to other years. The 2012 gross 
load profiles for Unit 2 (as well as Units 
1 and 3) are characteristic of load- 
cycling units, with significant periods of 
time below the purported SCR 
minimum operating load of 450 MWg, 
particularly in the spring. Please see the 
RTC for more detail. In 2010, Unit 2 also 
operated for significant periods of time 



at loads below 450 MWg. However, 
these periods in 2010 occurred 
following the major outage on Unit 2 
(following installation of LNB/SOFA on 
that unit). Although Units 1–3 at NGS 
did appear to operate as load-cycling 
units and operated below 450 MWg for 
significant periods of time in 2012, this 
type of operation does not appear to be 
characteristic of typical operation at 
NGS, based on our evaluation of 
previous years, as well as 2013. 



Based on the gross load operating 
profiles for six years, EPA estimated the 
rolling 30–BOD averages for each BOD 
to determine whether the operating 
profiles (which included actual startup, 
shutdown, and load-cycling in each 
year) would result in 30–BOD averages 
that would exceed 0.055 lb/MMBtu. 
Based on our analysis, EPA projected 
the highest 30–BOD average to be 0.079 
lb/MMBtu (Unit 2 in 2010). Using 2012 
data, representative of load-cycling 
operation, EPA projected the highest 
30–BOD average to also occur on Unit 
2 (0.075 lb/MMBtu). Similarly, S&L 
projected the highest 30–BOD average in 
2012 was from Unit 2, at 0.077 lb/
MMBtu. Therefore, although the 
scenarios modeled by S&L and EPA 
were not identical, the highest 30–BOD 
averages projected by EPA and S&L, 
using similar starting assumptions, were 
comparable. Our analysis, of projected 
SCR performance, which included 
emission and operating profiles of 
actual startup and shutdown events, and 
load-cycling in various years, showed 
that Unit 3 was not projected to exceed 
0.055 lb/MMBtu in any of the evaluated 
years, and that there were several years 
within these six selected years that 
Units 1 and 2 would also not exceed 
0.055 lb/MMBtu. 



The analysis of projected 30–BOD 
average emission rates assumes that 
S&L’s value of 450 MWg (or 55 percent 
capacity) for the minimum operating 
load to operate SCR at NGS is correct. 
EPA notes that 450 MWg was a value 
that S&L assumed based on preliminary 
analysis of available low load 
temperature control systems. SRP 
submitted a similar S&L analysis to EPA 
for Units 1 and 3 at Coronado 
Generating Station (CGS).95 Units 1 and 
2 at CGS are 430 MWg Riley-Turbo units 
that typically operate as load-cycling 
units. CGS burns low-sulfur coal from 
the Powder River Basin (PRB coal). With 
the application of low-load temperature 
controls on these units, S&L’s analysis 
suggests that the minimum operation 
load for SCR on Units 1 and 2 at CGS 
would be 138 MWg (or 32 percent 
capacity). This is significantly lower 



than the 55 percent capacity S&L 
assumed for NGS. S&L stated that the 
coal sulfur content will affect the 
minimum operating load for SCR. NGS 
does not burn PRB coal; however, NGS 
does burn low-sulfur coal from the 
Kayenta Mine. AECOM, SRP’s 
consultant for visibility modeling, 
reported the maximum sulfur content of 
the coal as 0.593 percent based on daily 
data for the 2001–2003 period. For 
comparison, various sources reference 
PRB coal as generally low-sulfur coal 
with a sulfur content of less than 1 
percent, or a mean of 0.5 percent.96 In 
contrast, high sulfur coal is typically 
above 3 percent.97 



EPA evaluated emission data of eight 
well-performing units burning PRB coal 
and generated empirical estimates for 
minimum operating loads and capacity 
requirements for SCR operation at those 
facilities. Based on this analysis (see 
RTC for further detail), EPA estimated 
capacity requirements for SCR operation 
that ranged from 35 percent to 46 
percent, with an average value of 40 
percent. Using the average (40 percent) 
and the maximum (46 percent) capacity 
requirement to operate SCR, EPA 
projected that NGS would meet a limit 
of 0.055 lb/MMBtu (on a 30–BOD 
average) for all but 3 cases (i.e., Units 1 
and 2 in 2012, and Unit 2 in 2010) 
under the 46 percent capacity 
requirement. Under the 40 percent 
capacity requirement to run SCR, Units 
1 and 2 in 2012 would remain below 
0.055 lb/MMBtu and for Unit 2 in 2012 
the highest 30–BOD average was 
projected to be exactly 0.055 lb/MMBtu. 
Operation of Unit 2 in 2010 was not 
typical of normal operation. Please see 
RTC for more detail on this analysis. 



The S&L report concludes that even 
with a design target for SCR of 0.03 lb/ 
MMBtu, a limit of 0.07–0.08 lb/MMBtu 
is required to accommodate periods of 
startup, shutdown, and load-cycling 
operation. EPA agrees that load-cycling 
operation appears to be an important 
factor; however, EPA concludes that the 
critical S&L assumption, that the units 
at NGS must operate at approximately 
55 percent capacity in order for the SCR 
to operate, was not sufficiently 
supported and was acknowledged by 
S&L to be an assumption based on a 
preliminary review of available low- 
load temperature control systems. EPA 
also notes that in the S&L revised 2013 
cost analysis, S&L included costs for hot 
water recirculation systems which 
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98 See page 1–2 of the Sargent and Lundy report 
prepared for SRP, dated January 2, 2014, included 
as Appendix U to the SRP comment letter in the 
docket for this rulemaking. 



99 See 77 FR 14604, 14608–14610 (March 12, 
2012) for a detailed discussion of the presumptive 
limits. 



100 See May 2012 Brattle Group document, page 
12 and page 17, in the docket for this rule. 



101 See EPA 2002 Multipollutant Strategies 
document, page 22, in the docket for this rule. 



102 See page 17 of the EarthJustice comment letter, 
in the docket for this rule. 



103 See Final BART FIP for Four Corners Power 
Plant an compliance dates under the BART 
Alternative at 77 FR 51620 at 51648 (August 24, 
2012) and Final Regional Haze FIP for Arizona 
(phase 1) at 77 FR 72512 at 72578 (December 5, 
2012). 



104 See section 169A of the CAA (sections 
169A(b)(2)(A) and (g)(4)). 



‘‘maintains SCR in operation at all plant 
operating loads’’ (emphasis added).98 



In summary, EPA is finalizing a BART 
Benchmark based on an emission limit 
for NGS of 0.055 lb/MMBtu on a rolling 
30–BOD basis. In determining the 
achievability of this limit, EPA has 
conducted an analysis that considers 
actual periods of startup, shutdown, and 
low-load cycling. Based on the 
understanding that S&L would design 
the SCR system at NGS to a design target 
of 0.03 lb/MMBtu, the BART limit of 
0.055 lb/MMBtu represents an adequate 
compliance margin to accommodate 
periods of startup, shutdown, and load- 
cycling operation. 



Comment: Presumptive Limit for NOX. 
Several commenters noted that with 



existing LNB/SOFA controls, NGS emits 
NOX at rates below the presumptive 
limit of 0.28 lb/MMBtu established by 
the EPA in the BART Guidelines. A 
commenter stated that to properly 
justify departure from the presumptive 
BART limit, EPA must evaluate the 
impacts of the presumptive BART limit 
in its five-factor analysis. 



Response: EPA disagrees with the 
comment that installation of LNB/SOFA 
at NGS should satisfy BART simply 
because it meets the presumptive limit 
for NOX of 0.28 lb/MMBtu in the BART 
Guidelines for tangential-fired boilers 
burning bituminous coal. Presumptive 
BART limits, and the corresponding 
technology upon which those limits are 
based, do not preclude states or EPA 
from setting limits that differ from those 
presumptions based on case-specific 
consideration of the relevant BART 
factors. The presumptive limits 
generally represent a minimum level of 
control for BART for various types of 
power plants, based on EPA’s 
assessment of the typical costs of 
controls and likely visibility benefits.99 
EPA further disagrees with the assertion 
that we did not evaluate the impacts of 
the presumptive BART limit in our five- 
factor analysis. The presumptive BART 
limit of 0.28 lb/MMBtu is based on the 
installation and operation of modern 
combustion controls. EPA evaluated 
LNB/SOFA (at a limit of 0.24 lb/MMBtu, 
which is each unit’s existing permitted 
NOX limit for operation with LNB/
SOFA) in the five-factor analysis on 
which our proposed rule was based. 
Please see our RTC for a detailed 
discussion. 



Comment: Install SCR within 3.5 
years. 



One commenter stated that the CAA 
requirement for BART to be installed 
‘‘as expeditiously as practicable’’ 
requires installation and full 
implementation of SCR on all three 
units at NGS within 3.5 years rather 
than five years. The commenter stated 
that EPA provided no site-specific 
factors at NGS that would require a 
longer-than-average installation time for 
SCR (particularly in light of the fact that 
it appears contractors in the region will 
not be overwhelmed). 



Response: EPA disagrees with the 
commenter that a 3.5-year compliance 
deadline for the installation of SCR 
would be practicable for NGS. EPA 
agrees that there are numerous sources 
of information, including EPA’s 
response to comments on its BART 
determination for SJGS, to suggest that 
on average, the time required to design 
and construct an SCR system can range 
from 37 to 43 months. The commenter 
also cites EPA documents suggesting 
that it generally takes 21 months to 
design, install, and test one SCR unit, 
and 35 months for SCR installation at 
power plants with multiple SCR units, 
and another publication that suggests 
that SCR can be installed in less than 
five years (i.e., document from The 
Brattle Group). Our RTC contains a 
detailed discussion of our conclusion 
that the Brattle Group estimate of 47 
months (nearly 4 years) applies to one 
unit, not multiple units at one 
facility.100 



In addition, although EPA cited one 
facility where the retrofit of seven units 
required 35 months, EPA also stated 
‘‘ideally, longer than 35 months would 
allow for all the retrofits to occur over 
a period of several years so that facility 
owners can properly plan outages and 
suppliers can properly plan for resource 
availability.’’ 101 



The commenter also states that ‘‘it 
appears contractors in the region will 
not be overwhelmed’’ to justify why 
installation time for SCR should not be 
longer than average.102 We note that 
‘‘installation time’’ is one part of 
compliance, and that EPA must also 
consider time for design, procurement, 
and permitting. We also note that the 
commenter did not provide any support 
for its statement that contractors in the 
region will not be overwhelmed. We 
note that several EGUs in the southwest 
have compliance dates for the 



installation of SCR around 2018.103 
Therefore, EPA anticipates that leading 
up to 2018, numerous coal-fired EGUs 
in the region will be retrofited with 
post-combustion controls. 



In taking action to finalize a BART 
Benchmark, EPA is retaining the five 
year compliance period as proposed. 
Because BART compliance at NGS 
involves the design, procurement, and 
installation of SCR on three units and 
upcoming ownership changes at NGS as 
discussed in our proposed rule, EPA is 
determining that a five-year BART 
compliance timeframe at NGS is as 
expeditious as practicable. This is 
within the range cited by the 
commenters and the facility operator 
(i.e., average of 21 to 47 months per 
unit, or 35 months to 67 months for 
multiple units at one facility) and is 
consistent with the CAA which requires 
BART compliance as expeditiously as 
practicable but no later than five years 
following the effective date of the final 
rule.104 



G. Comments on BART for PM 



Comment: Support/opposition for 
finding not to establish PM BART. 



Several commenters supported EPA’s 
statement in the Proposed Rule that 
‘‘[b]ecause emissions of PM are well 
controlled at NGS through federally 
enforceable limits, EPA is not proposing 
that it is ‘‘necessary or appropriate’’ 
under the TAR to determine BART for 
PM emissions at NGS.’’ 



Some commenters noted that 
implementation of the Mercury and Air 
Toxics Standards (MATS) in the near 
future will establish an additional 
federally enforceable limit for PM of 
0.03 lb/MMBtu. The commenters added 
that the BART Guidelines provide that 
one can generally rely on MACT 
standards for purposes of BART. 



In contrast, two commenters asserted 
that EPA was incorrect to determine that 
it need not evaluate BART for control of 
PM at NGS. The commenter asserts that 
the existing PM limit of 0.06 lb/MMBtu 
was not based on a BART analysis and 
does not reflect a well-controlled PM 
emission rate for a coal-fired EGU. 



One commenter asserted that the 
electrostatic precipitators (ESPs) at NGS 
do not represent the best system of 
control for PM. The commenter believes 
that EPA’s determination is inconsistent 
with recent BART and BACT 
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105 78 FR 8279 (February 5, 2013). 



106 EPA initially codified the requirements for 
NGS to meet an SO2 emission limit in an existing 
FIP for the State of Arizona. See 40 CFR 52.145. 
After promulgation of the TAR, EPA moved the 
NGS SO2 FIP to 40 CFR 49.5513 



107 See 40 CFR 51.308(e)(2); CAWCD v. EPA, 990 
F.2d 1531 (9th Cir. 1993); CEED v. EPA, 398 F.3d 
653 (D.C. Cir. 2005); UARG v. EPA, 471 F.3d 1333 
(D.C. Cir. 2006). 



108 See CAA section 169A(1)(a). 
109 See 79 FR 12944, 12950 (March 7, 2014). 



‘‘While it is true that the Regional Haze Rule and 
BART Guidelines do not contemplate unit 
retirements as a potential BART option, neither rule 
prohibits states or EPA from considering a 
shutdown as part of a BART determination if the 
strategy is proposed by the owner of a BART- 
eligible source.’’ 



determinations for coal-fired utility 
boilers that set emissions limits for PM 
of 0.015 lb/MMBtu or lower based on 
the use of fabric filter baghouses. The 
commenter concluded that EPA should 
revise its determination and complete a 
BART analysis for PM that includes 
evaluation of fabric filter baghouses. 



Response: EPA agrees with the 
comment that it is not necessary or 
appropriate to require BART for PM 
emissions from NGS at this time. As we 
stated in our proposed rule: ‘‘Emissions 
of PM and SO2 are controlled by hot- 
side electrostatic precipitators (HS– 
ESPs) and wet scrubbers, 
respectively.’’ 105 Because NGS will be 
required to comply with the PM 
emissions limits in the MATS rule, EPA 
continues to find that it is not necessary 
or appropriate at this time to promulgate 
a BART emission limit for PM from 
NGS. EPA is not determining that the 
existing PM emission limit for NGS is 
BART. Instead, it is EPA’s position that 
it is not necessary or appropriate under 
our discretionary authority under the 
TAR, promulgated at 40 CFR 49.11, to 
conduct a BART determination for PM 
emissions because they are currently 
well-controlled and will be further 
reduced by compliance with the 0.03 lb/ 
MMBtu emission limit in the MATS 
rule. 



One commenter asserted that EPA 
should require fabric filter baghouses as 
BART for PM. EPA cannot agree or 
disagree that baghouses would be 
required as BART for PM because, as 
described above, we have determined 
that it is not necessary or appropriate at 
this time to conduct a BART 
determination for PM at NGS. 



H. Comments on BART for SO2 



Comment: Support for finding that 
Reasonable Progress is met for SO2. 



Several commenters noted that EPA 
recognized in the Proposed Rule that the 
emission limits EPA established for SO2 
in 1991 were determined to achieve 
greater reasonable progress than would 
BART. Several commenters agreed that 
no additional emission limits or 
controls should be required as a result 
of BART for SO2 emissions. One 
commenter noted that the existing SO2 
limit at NGS is more stringent than the 
BART Guidelines’ presumptive SO2 
limit. 



Response: EPA agrees with these 
comments. As EPA stated in our 
proposal in February 2013, the SO2 
emissions limit established in EPA’s 
1991 SO2 FIP was determined to be 
better than BART under the visibility 
regulations addressing reasonably 



attributable visibility impairment. 
Specifically, EPA determined that 
promulgating a SO2 emission limit of 
0.10 lb/MMBtu on an annual average 
basis would result in greater cumulative 
SO2 emissions reductions and visibility 
improvement over time than would the 
SO2 BART limit that EPA had proposed 
for NGS. NGS installed a wet flue gas 
desulfurization system to reduce SO2 
emissions on each of its boilers in 1997– 
1999.106 



I. Comments on EPA’s BART Alternative 



Comment: Support for EPA’s 
authority for ‘‘better than BART.’’ 



Several commenters discussed and 
supported EPA’s policy and legal 
rationale for its discretion to approve 
‘‘better than BART’’ alternatives and to 
provide an extended period for 
implementation of such an alternative at 
NGS. One commenter also opined that 
the 5-year compliance period for BART 
that is defined in section 169A(g)(4) of 
the CAA applies by its terms only to: (1) 
SIPs, by providing that the BART 
compliance date shall be no later than 
‘‘five years after the date of approval of 
a plan revision under this section’’; and 
(2) FIPs promulgated under CAA section 
110(c), by providing that the BART 
compliance date under any such FIP 
shall be no later than ‘‘five years after 
. . . the date of promulgation of such 
a plan revision in the case of action by 
the Administrator under section 
110(c).’’ The commenter concluded that 
because the FIP for NGS is not 
promulgated under section 110(c) of the 
CAA, the 5-year timeframe for BART 
does not apply to NGS. 



Response: EPA agrees with the 
comment in support of our action to 
find that the TWG Alternative meets the 
framework established in our Proposed 
Rule. EPA agrees that we have the legal 
authority under the CAA and RHR to 
implement a ‘‘better than BART’’ 
alternative.107 EPA agrees that we have 
the authority under the CAA and the 
TAR to extend the compliance date that 
will apply to the ‘‘better than BART’’ 
alternative pursuant to CAA Section 
301(d)(4) and 40 CFR 49.11(a), as 
discussed in detail below. 



We also note that regardless of 
whether the commenter is correct that 
the CAA does not require compliance 
with the BART requirements within five 



years for sources subject to a FIP in 
Indian country, we consider five years 
to be a reasonable timeframe for the 
installation and operation of SCR at 
NGS. To the extent the commenter is 
correct that the timing provisions of 
section 169A(g)(4) are outside the scope 
of EPA’s action to implement a FIP in 
Indian country under section 301 and 
the TAR, this further supports EPA’s 
determination that extending the 
compliance deadline beyond 2018 for a 
BART alternative at NGS is appropriate. 



EPA also agrees with the comment 
that approving the TWG Alternative for 
NGS will not compromise the ultimate 
goal of the RHR based on progress 
toward eliminating human-caused 
visibility impairment in Class I areas by 
2064.108 The TWG Agreement provides 
that NGS will cease conventional coal- 
fired generation in 2044. Because the 
TWG Agreement included this 
provision, we are including a provision 
in the Final Rule that requires the 
operator of NGS to cease conventional 
coal-fired generation by December 22, 
2044.109 The TWG Agreement further 
states that the Navajo Nation may elect 
to operate NGS after December 22, 2044 
consistent with EPA approval. EPA is 
not including this provision in the 
regulatory requirements at 
§ 49.5513(j)(3)(iii); however, EPA 
expects that NGS would be substantially 
modified if the Navajo Nation were to 
elect to continue operation of the 
facility after NGS ceases conventional 
coal-fired generation in 2044, and that 
NGS would then need to meet all 
applicable regulatory and permitting 
requirements in existence at that time. 
In addition, any power generating units 
that may be built to replace NGS would 
also be subject to environmental review 
and air permitting requirements. 



Comment: General opposition to 
EPA’s ‘‘better than BART’’ 
determinations. 



One commenter stated that EPA may 
approve an alternative to BART only 
under certain limited circumstances, 
with the fundamental legal requirement 
being a demonstration that the 
alternative will ‘‘achieve greater 
reasonable progress toward natural 
visibility conditions’’ as supported by 
the clear weight of evidence. The 
commenter indicated that there are two 
ways EPA can make such a 
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110 In providing states with the flexibility to adopt 
alternative measures in lieu of BART, EPA assumed 
that under the BART alternative provisions, states 
would most likely adopt a trading program rather 
source specific BART controls. See, e.g., 40 CFR 
308(e) (a regional haze SIP must contain BART 
limits unless the State demonstrates that ‘‘an 
emissions trading program or other alternative will 



achieve greater reasonable progress. . .’’). The 
geographic distribution of emissions under a 
trading program is unlikely to be similar to that 
under source-specific BART. In contrast, the 
geographic distribution of emissions under a ‘‘better 
than BART’’ alternative that applies only to the 
BART source in question would be similar. 



111 70 FR 39136. 
112 Although the commenter argues that visibility 



modeling is required to demonstrate that the TWG 
Alternative makes greater reasonable progress, the 
commenter notes only in passing the second test set 
out in the regulations at 40 CFR 51.308(e)(3) 
governing situations where BART and a BART 
alternative will result in dissimilar distributions of 
emissions. In such situations, greater reasonable 
progress may be shown if visibility modeling shows 
that (i) visibility does not decline in any Class I 
area, and (ii) there is an overall improvement in 
visibility by comparing the average differences 
between BART and the alternative over all affected 
Class I areas. Even absent visibility modeling, it 
seems clear that the TWG Alternative, which 
requires NGS to reduce emissions from current 
levels, will not cause visibility to decline in any 
Class I area. Visibility modeling done by EPA in 
response to comments regarding the limited 
benefits of SO2 and PM reductions suggests that the 
TWG Alternative also passes the second half of this 
test. As explained in the RTC, EPA modeled the 
visibility impacts of TWG Alternatives A1, A2, and 
A3 (the operating scenarios that include reductions 
in alternative pollutants). See RTC for further 
discussion. This modeling shows that the 
cumulative visibility benefits of the TWG 



Alternative outweigh those associated with BART. 
Although we have not modeled the visibility 
impacts of Alternative B, compliance with the 
2009–2044 and 2009–2029 NOX Caps will require 
NGS to achieve emission reductions similar to those 
required under Alternative A1 because the 2009– 
2029 NOX Cap is based on emissions that would be 
expected to occur under Alternative A1 (closure of 
one unit in 2019) and the 2009–2044 NOX Cap 
applies to all alternatives under the TWG 
Alternative. 



113 40 CFR 51.308(e)(2)(iii). 
114 78 FR 8288. 



demonstration: (1) Showing that the 
distribution of emissions is substantially 
similar under BART and the alternative 
measure, and that the alternative 
measure provides greater emissions 
reductions; or (2) performing modeling 
to demonstrate that visibility does not 
decline in any affected Class I area and 
there is an overall improvement in 
visibility. The commenter stated that the 
EPA may not use the first prong of the 
above test because the TWG Alternative 
distributes emissions over time 
differently than BART. Because the 
TWG Alternative also results in 
reductions of SO2 and PM, the 
commenter states that the pollutants 
reduced are also distributed differently. 
The commenter added that a BART 
alternative must ensure that all 
necessary emission reductions occur in 
the first planning period, which ends in 
2018, and that any emission reductions 
resulting from the alternative measure 
must be surplus to reductions required 
under other provisions of the CAA. 



Response: EPA disagrees with the 
commenter’s statement that the TWG 
Alternative fails to demonstrate that it 
will ‘‘achieve greater reasonable 
progress toward natural visibility 
conditions.’’ As explained below, we 
disagree with the various comments 
underlying the argument that our 
framework for analyzing the TWG 
Alternative is flawed. 



EPA appropriately focused on a 
comparison of the emissions reductions 
from BART and the TWG Alternative, 
rather than using visibility modeling to 
compare the two approaches. As the 
commenter noted, EPA’s regulations 
provide a specific two-pronged test that 
may be used to demonstrate that a 
BART alternative achieves greater 
reasonable progress. In this rulemaking, 
EPA has applied the first prong of that 
test to demonstrate that the TWG 
Alternative provides for greater 
reasonable progress. The first prong of 
the test, set out in 40 CFR 51.308(e), 
states that if the distribution of 
emissions is not substantially different 
under BART and the alternative, and 
‘‘the alternative measure results in 
greater emission reductions,’’ the 
alternative may be deemed to achieve 
greater reasonable progress. Because 
both BART and the TWG Alternative 
apply to the same source the geographic 
distribution of emissions is similar.110 



EPA therefore applied this test to 
determine whether the TWG Alternative 
provided for greater reasonable progress, 
taking into account total NOX emissions 
over the 2009 to 2044 period from both 
BART and the TWG Alternative. 



The commenter argues, however, that 
the emissions must be temporally 
similar in order for this test to apply. 
When EPA added § 51.308(e)(3) to the 
regional haze regulations in 2005, 
however, we made clear that EPA 
intended this test to apply where the 
geographic distribution of emissions 
between the BART and an alternative 
were similar.111 This approach is 
reasonable, as visibility modeling is not 
needed to demonstrate that a greater 
reduction in emissions from a source 
will result in greater visibility benefits 
than a lesser reduction in emissions 
from the same source. Accordingly, to 
the extent that the regulations are not 
clear that the test applies where the 
geographic distribution of emissions is 
similar, our interpretation is a 
reasonable one. In concluding that this 
test is the appropriate one to apply, EPA 
is not ignoring the commenter’s 
argument that the TWG Alternative 
distributes emissions over time very 
differently than would BART, and that 
in the near term, visibility would 
improve more rapidly if EPA were to 
require the installation of BART 
controls sooner. It is not necessary to 
model the visibility impacts of the TWG 
Alternative and BART, however, to 
reach that conclusion.112 



EPA is accordingly determining that 
the provisions for retiring capacity and 
installing SCR under the TWG 
Alternative achieve a similar geographic 
distribution of emissions and that the 
appropriate test to apply is whether the 
alternative provides for greater 
emissions reductions than BART. In 
applying that test, EPA considers it 
reasonable to consider the cumulative 
emissions under BART and the BART 
alternative, rather than to simply 
compare annual emissions in some 
future year under the two scenarios. 
This approach provides a reasonable 
mechanism to give credit to NGS for its 
early reduction in NOX emissions from 
the installation of combustion controls. 



The commenter also objects to EPA’s 
decision to approve a BART alternative 
that will not be fully implemented by 
2018. EPA agrees that the regional haze 
rule requires BART alternatives to be 
fully implemented by states by 2018, the 
end of the first planning period for 
states that were required to submit 
regional haze plans.113 As noted in the 
Proposed Rule, given the deadline for 
the submittal of regional haze SIPs, 
EPA’s regulations accordingly built in 
an additional five years beyond the 
BART compliance date for the 
implementation of BART 
alternatives.114 



We note that in this action, although 
the TWG Alternative will not be fully 
implemented until 2044, NOX emissions 
from NGS have already declined from 
historical levels, and significant 
additional declines in emissions are 
expected in 2019 and again in 2030. 
Nonetheless, we acknowledge that we 
are looking forward to 2044 for full 
implementation of the TWG alternative, 
well beyond the 2018 date in the RHR. 
We explained the basis for our proposed 
decision to set the compliance period 
for the TWG Alternative in the 
Supplemental Proposal. EPA’s 
reasoning on this issue is grounded in 
CAA section 301 and the TAR. The TAR 
generally exempted Tribes from the 
CAA submittal deadlines that applied to 
States. EPA interprets the requirement 
in 40 CFR 51.308(e)(2)(iii) to constitute 
a reasonably severable RHR submittal 
deadline that applies to States but not 
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115 See 78 FR 8288, column 1, describing our 
proposed BART determination. See also 78 FR 
8289, section titled ‘‘Legal Rationale for Extending 
Compliance Schedule for Alternative Measures for 
NGS.’’ 



116 See page 22 of the EarthJustice comment letter 
dated January 3, 2014 (document 0367 in the docket 
for this rule). 



117 See document number 0372 in the docket for 
this rule. 



118 Id. page 21. 



119 See Proposed Rule at 78 FR 8289 (February 5, 
2013). 



120 See RTC and references therein. In 2011, NGS 
emitted 19,900 tons of NOX, in 2012, NGS emitted 
nearly 16,500 tons of NOX and in 2013, nearly 
17,500 tons of NOX. 



to Tribes. If the alternative measure is 
promulgated by the State, it must 
‘‘submit[s] an implementation plan 
containing the following plan elements 
and include[s] documentation for all 
required analyses: . . . (iii) A 
requirement that all necessary emission 
reductions take place during the period 
of the first long-term strategy for 
regional haze.’’ Therefore, it is a 
required ‘‘plan element’’ for a State-only 
required implementation plan 
submittal. See 40 CFR 51.308(b)(3) 
(requirements for States to submit long- 
term strategies). Because it is not 
mandatory for the Tribe to submit a 
long-term strategy, there is no 
mandatory requirement for the Tribe to 
ensure that all emissions reductions 
from a better than BART alternative 
occur within some deadline. 



This result is equitable as well as 
reasonable. States were required to 
submit SIPs in 2007, allowing 11 years 
for a ‘‘better than BART’’ alternative to 
be achieved in 2018. Because this is a 
FIP for a source in Indian country, and 
we are only now implementing the 
requirement in 2014, it is equitable to 
extend the compliance time as well. 
Please see the RTC for a more detailed 
discussion. 



In summary, EPA is determining that 
the TWG Alternative is ‘‘better than 
BART’’ based on achieving greater NOX 
emissions reductions over a similar 
geographic distribution, within the date 
of the goal specified in the RHR of 
achieving natural conditions in 2064. 
Given the requirement to cease 
conventional coal-fired generation at 
NGS in 2044, and with cumulative 
emissions over 2009 to 2044 being less 
than the BART Benchmark, the TWG 
Alternative satisfies the requirements of 
the RHR with respect to NOX BART as 
applied to Navajo Nation based on the 
TAR. 



Comment: EPA overestimated the 
BART Benchmark. 



Aside from its assertions that an 
approach using a BART Benchmark 
based on total emissions is not lawful 
under the CAA, one commenter (an 
organization representing itself and 
several other non-governmental 
organizations) stated that EPA’s 
assumptions in calculating a numerical 
value for the BART Benchmark 
included errors and improper credits. 
Specifically, the commenter asserted 
that: (1) EPA’s credit for the early 
installation of LNB/SOFA runs counter 
to the Regional Haze Rule, EPA’s 
longstanding policies, and EPA’s 
specific statements regarding the haze 
determination for NGS, (2) EPA’s 
proposal to delay BART due to the LNB/ 
SOFA credit creates a dangerous 



precedent that threatens to significantly 
undermine the regional haze program, 
(3) EPA made a number of errors in its 
calculations that all have the effect of 
artificially inflating the BART 
Benchmark. The specific errors 
purported by the commenter are 
outlined in more detail in the RTC. The 
commenter asserts that in total, 
assuming a final rule by July 1, 2014, 
their recommended revisions to the 
BART Benchmark would reduce the 
estimated emissions under BART during 
EPA’s chosen timeframe (2009–2044) by 
nearly 100,000 tons, a reduction of 
approximately 26 percent. The 
commenter asserted that if EPA persists 
in using the emission cap framework, 
EPA must correct the NOX cap to 
prevent alternatives from being 
compared to an artificially inflated 
estimate of total NOX emissions. 



Response: EPA disagrees with the 
assertion that we are delaying BART. As 
stated elsewhere in the RTC, as well as 
in our Proposed Rule and Supplemental 
Proposal, EPA did not propose to ‘‘delay 
BART.’’ EPA proposed to provide 
additional flexibility in the compliance 
timeframe for alternatives to BART.115 



The commenter alleges that ‘‘EPA’s 
claimed reliance on ‘‘early’’ LNB/SOFA 
as an excuse to avoid or delay what is 
legally required is misplaced and 
without foundation in the facts or 
law.’’ 116 The commenter cites three 
sources to support its assertion that the 
LNB/SOFA credit runs counter to the 
RHR and EPA’s long-standing policies: 
(1) Page 18 of a report written by 
Victoria Stamper (Stamper Report), 
which was commissioned by the 
commenter and submitted as part of its 
comments,117 (2) page 35728 of the July 
1, 1999 Regional Haze Rule, and (3) 
section IV.D.4.d of the BART 
Guidelines.118 EPA disagrees with these 
assertions. 



First, the commenter’s use of 
quotation marks around the word 
‘‘early’’ implies that the LNB/SOFA 
modifications were not, as a factual 
matter, installed early. However, EPA 
notes that in 2008, when the operator of 
NGS began discussions with EPA 
regarding the permitting requirements 
associated with the significant increase 
in carbon monoxide (CO) emissions that 



would result from the installation of 
LNB/SOFA, EPA had already begun our 
process for evaluating BART for NGS, 
but had not yet proposed a BART 
determination or put forth our ANPR. 
Therefore, no requirement existed that 
mandated the installation of LNB/SOFA 
at NGS. In addition, the operator of NGS 
was aware that a BART determination, 
that would likely involve but may not 
be limited to LNB/SOFA, was 
forthcoming. As noted in our Proposed 
Rule, the operator of NGS could have 
waited until the compliance date for 
BART to initiate any reductions in NOX 
emissions; however, the operator 
elected in 2008 to seek the necessary 
permit to install LNB/SOFA on one unit 
per year over 2009–2011.119 Thus, 
because the LNB/SOFA modifications 
were made in 2009–2011, NOX 
emissions from NGS declined from a 
high of over 35,000 tons in 2002 to less 
than 20,000 tons after 2011.120 Although 
some of the decline in total NOX 
emissions can be attributed to a 
decrease in capacity utilization (i.e., 
decline in heat input of approximately 
13 percent when comparing 2002 to 
2013), the dominant contributor to the 
decline in NOX emissions from NGS 
was from the installation of LNB/SOFA 
over 2009–2011. EPA considers these 
emission reductions to be real 
reductions that were not required (i.e., 
voluntary and surplus) and were 
achieved in advance of any actual 
requirement to reduce emissions (i.e., 
early). 



In addition, each of the three citations 
provided by the commenter does not 
support its assertions that our proposal 
to credit NGS for the early installation 
of LNB/SOFA runs counter to the 
Regional Haze Rule or EPA’s long- 
standing policies. These three citations 
merely address the appropriate baseline 
period to use in the five-factor BART 
analysis. Page 18 of the Stamper Report 
supports our use of 2001–2003 as the 
baseline period for our BART 
determination for NGS and cites to 64 
FR 35728 of the July 1, 1999 Regional 
Haze Rule that discusses EPA’s 
determination that the most appropriate 
baseline period would be over the 2001 
to 2004 timeframe. The baseline period 
is used for evaluating the costs and 
visibility benefits of controls. The 
Stamper Report also cites Section 
IV.D.4.d of the BART Guidelines at 40 
CFR Part 51 Appendix Y, that states 
baseline emissions should generally 
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121 See 78 FR 8284 (February 5, 2013). 
122 We note that in State of North Dakota v. EPA, 



the U.S. Court of Appeals for the Eighth Circuit 
vacated and remanded EPA’s promulgation of a FIP 
for Coal Creek Station because EPA did not 
consider the existing pollution control technologies 
in use at Coal Creek Station that were voluntarily 
installed after the baseline period. This document 
is included in the docket for this rule. 



123 See 78 FR 62511 (October 22, 2013). 
124 See 77 FR 51620 (August 24, 2012). 



represent a realistic depiction of 
anticipated emissions for the source 
based on actual emissions from a 
baseline period. 



The commenter also cited the 
discussion in our Proposed Rule under 
Factor 3, where we described, in 2008, 
how the early installation of LNB/SOFA 
would not prejudice the implementation 
of more effective controls for BART. As 
stated previously, we did not use the 
LNB/SOFA credit to justify a less 
stringent determination of BART for 
NGS. The commenter characterizes the 
credit as a shift in course from the 
agreements and understandings 
established in 2008 during the PSD 
permit process for the installation of 
LNB/SOFA. EPA disagrees. As stated in 
our Proposed Rule, citing the Ambient 
Air Quality Impact Report from the 2008 
Proposed PSD Permit, EPA stated that 
the early installation of LNB/SOFA 
systems would not affect the baselines 
for cost or visibility improvements, and 
therefore will not influence EPA’s 
determination of the NOX reductions 
required for BART.121 EPA’s BART 
analysis for NGS was consistent with 
this statement. As previously noted, 
EPA used the 2001–2003 period as the 
baseline for determining cost- 
effectiveness and visibility benefits of 
controls, and determined, based on our 
analysis of all five factors, that 
SCR+LNB/SOFA is an appropriate 
BART Benchmark for NGS. 



The commenter relies on EPA’s 
statements about the appropriate 
baseline period to support an assertion 
that in a BART analysis, EPA should not 
give consideration or credit for controls 
installed after the baseline period. As 
stated in section 5.0 of the RTC (section 
5.0), although we appropriately 
acknowledged the installation of LNB/
SOFA after the baseline period at NGS 
under Factor 3 (existing controls at the 
facility), our analysis of cost- 
effectiveness and anticipated visibility 
benefits appropriately compared 
SCR+LNB/SOFA against the 2001–2003 
baseline period.122 



EPA’s proposed credit for early 
installation of LNB/SOFA was not 
associated with our five-factor analysis 
or BART determination for NGS. Rather, 
EPA discussed the LNB/SOFA credit in 
our framework for evaluating 
alternatives to BART. Specifically, in 



discussing our framework for BART 
Alternatives, EPA calculated the 
cumulative NOX reductions achieved 
early because the operator of NGS 
elected to install LNB/SOFA on one unit 
per year over 2009–2011, instead of 
waiting for the compliance period for 
BART. In our Proposed Rule and 
Supplemental Proposal we used this 
value, the LNB/SOFA credit, when 
comparing BART Alternatives to BART. 
As discussed elsewhere in the RTC, 
EPA’s proposal to allow BART 
Alternatives to take credit for the early 
installation of LNB/SOFA at NGS is a 
reasonable use of our discretion under 
the TAR.123 



EPA disagrees with the assertion that 
this credit creates a dangerous 
precedent that threatens to significantly 
undermine the regional haze program. 
EPA notes that part of our rationale for 
the better than BART framework for 
NGS (including the credit for the early 
installation of LNB/SOFA and the 
adjusted compliance timeframe for 
BART Alternatives) was the potential 
impacts to numerous tribes that rely on 
NGS and/or CAP, as well as EPA’s 
regulations specifying that SIP submittal 
deadlines that apply to states do not 
apply to Tribes (or to EPA when 
implementing FIPs in Indian country). 
Further, EPA notes that the relationship 
between NGS and CAP is unique, the 
only other BART-eligible source in 
Indian country is the Four Corners 
Power Plant, and EPA has already 
completed the BART determination and 
FIP for this facility.124 



EPA also disagrees with the assertion 
that we overestimated the BART 
Benchmark and NOX Cap. The 
commenter argues that SCR can meet a 
lower emission limit than proposed by 
EPA and that EPA should have set a 
compliance date within 3.5 years. As 
discussed in Section 8.1 of the RTC, 
EPA disagrees that the BART 
Benchmark should be based on an 
emission limit of 0.040 lb/MMBtu and 
that compliance should be required in 
3.5 years. EPA is finalizing a BART 
Benchmark based on our determination 
requiring NGS to meet a limit of 0.055 
lb/MMBtu within five years of the 
effective date of the Final Rule. 
Therefore, EPA is not revising the BART 
Benchmark or NOX Cap to assume a 
limit of 0.040 lb/MMBtu or a shorter 
compliance time for BART. 



In addition, the commenter 
recommends that EPA use average heat 
input over the baseline period (i.e., over 
2001–2003) rather than the average over 
the pre-LNB/SOFA time period (i.e., 



average over 2001–2008) to calculate 
future emissions. The commenter notes 
that our calculations for cost- 
effectiveness use baseline heat input 
over 2001–2003 to calculate pre- and 
post-control emissions (approximately 
5,264 tons per year). The commenter 
asserts that this inconsistency is 
arbitrary. The commenter correctly 
notes that EPA used the average heat 
input over 2001–2008 (the pre-LNB/
SOFA time period) to estimate 
emissions over 2009–2019 that would 
have occurred if the operator of NGS 
had not installed LNB/SOFA early, and 
emissions over 2019 to 2044 under 
BART (5,345 tons per year). The average 
heat input over the baseline period of 
2001–2003 was 191,505,266 MMBtu, 
while the average heat input over 2001– 
2008 was 194,373,910 MMBtu. This is a 
difference of about 1.5 percent. EPA 
agrees that use of the same 2001–2003 
baseline heat input value for estimating 
pre- and post-control emission rates is 
appropriate and consistent with the 
RHR and BART Guidelines, particularly 
in light of the goal of understanding the 
effect of a given control technology on 
emissions (i.e., assume identical values 
for baseline and future heat input to 
isolate the impact of control 
technologies). However, this approach 
does not mean that an average from the 
three-year baseline period (2001–2003) 
is most appropriate for estimating future 
emissions in determining the BART 
Benchmark. EPA notes that the use of 
average heat input for 2001–2008 
includes the baseline period 
recommended by the commenters and 
provides a larger data set, and therefore 
a more robust average value for 
estimating future emissions. EPA 
considers the use of an average value 
based on three years to be less robust 
than an average value based on eight 
years of data for representing potential 
future operation; therefore, EPA is 
retaining our use of the average heat 
input over 2001–2008 for estimating 
emissions over 2009–2044. EPA further 
notes that emission caps in permit 
requirements are typically established 
based on the facility’s potential to emit 
(PTE) and would thus be calculated 
using maximum heat input values. The 
highest observed annual heat input 
value was 199,398,687 MMBtu and, if 
used in the NOX cap, would result in a 
significantly higher BART Benchmark. 



The commenter also argues that in 
calculating the NOX cap, EPA should 
use a value that reflects an annual 
average for post-control emission rates 
rather than a rate based on a 30-day 
average limit of 0.055 lb/MMBtu. The 
commenter reviewed daily data from 
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125 See Table 3 of our Supplemental Proposal at 
78 FR 62516 (October 22, 2013). 



126 See Table 3 of the report written by Nathan 
Miller and Raijit Sahu (Miller/Sahu Report) 
commissioned by the commenter and submitted 
with its comments. See document number 0370 in 
the docket for this rule. 



127 See tab titled ‘‘Outage Cycle’’ in the document 
titled ‘‘EPA Analysis of BART Alternatives’’ in 
document number 0004 in the docket for this rule. 



128 See document titled ‘‘EPA Analysis of BART 
Alternative.xlsx’’ in document 0004 in the docket 
for the rule. 



129 See Table 2 of the Supplemental Proposal (78 
FR 62515, October 22, 2013) and document number 
0191 titled ‘‘Supplemental Better than BART 
Alterntives.xlsx’’ in the docket for this rule. 



2000 to 2013 and calculated the ratio of 
the maximum 30-day average rate to the 
annual rate for each year and 
determined an average ratio of 1.135. 
Based on this ratio, the commenter 
recommended that the BART emission 
limit of 0.055 lb/MMBtu (on a rolling 
average of 30 boiler operating days) be 
reduced by a factor of 1.135 as an 
estimate of what the annual average 
post-control emission rate would be at 
NGS (i.e., 0.048 lb/MMBtu). EPA agrees 
that generally, emission rates averaged 
over an annual basis are lower than 
emission rates averaged over a 30-day 
basis. However, EPA did not propose 
setting a BART limit for NGS on an 
annual average basis and EPA did not 
receive any comments suggesting that 
we do so. Without an enforceable 
annual limit, EPA considers it 
inappropriate to assume a lower 
emission rate in our calculation of the 
NOX Cap. We note that the BART 
Guidelines require that BART limits for 
EGUs be set on a rolling average of 30 
boiler operating days. Therefore, 
although the BART Guidelines would 
not preclude establishing multiple 
emission limits over different averaging 
periods, the BART Guidelines do not 
require it. 



Separately, the commenter also 
asserts that EPA overestimated the 
2009–2044 NOX Cap. The commenter 
represents EPA’s NOX Cap as the 
scenario it calls ‘‘CAP–1’’ with a value 
of 494,899 tons. This value is consistent 
with the 2009–2044 NOX Cap EPA 
proposed in our Supplemental 
Proposal.125 The commenter asserts that 
this value is overestimated because (1) 
actual heat input data should be used to 
calculate the NOX Cap; and (2) the LNB/ 
SOFA could be installed in two 
years.126 EPA disagrees with these 
assertions. 



The commenter argues that for the 
period of 2009–2013, actual heat input 
data should be used to calculate the 
NOX Cap instead of the average heat 
input value over 2001–2008. EPA 
acknowledges that actual heat input 
data is available for the 2009–2013 
period; however, EPA considers using 
the average value to be appropriate, 
recognizing that years of lower than 
average capacity utilization will be 
balanced with years of higher than 
average capacity utilization at NGS. 



The commenter also asserts that LNB/ 
SOFA could have been required in two 



years, on a separate compliance 
timeframe than installation of SCR and 
that this should have been incorporated 
in our calculation of the NOX Cap. EPA 
is not aware of any BART determination 
that required combustion controls on a 
different schedule than post-combustion 
controls. Although the commenter 
correctly notes that LNB/SOFA was 
installed in three years (on one unit per 
year over 2009–2011), EPA notes that 
the operator began the permitting 
process in 2008 and installed the LNB/ 
SOFA during periods of major outage 
for each unit, which occurs at NGS 
every six years for each unit.127 EPA 
expects that it would not have been 
practicable to require installation of 
LNB/SOFA within two years following 
the final rule because, in order to 
accommodate one year for permitting, it 
would have required major outages on 
all three units in the same year. 
Therefore, EPA does not consider it 
practicable to assume the LNB/SOFA 
would or could have been installed on 
a separate track from the SCR. 



Although the commenter makes 
assertions related to purported 
overestimations of the BART 
Benchmark and the 2009–2044 NOX Cap 
separately, the commenter combines all 
of the assertions together to argue that 
the 2009–2044 NOX Cap should be 
373,029 tons (121,870 tons, or 25 
percent, lower than EPA’s proposed 
2009–2044 NOX Cap of 494,899 tons). 
As outlined above, EPA disagrees than 
any of the purported corrections 
suggested by the commenter are 
necessary or appropriate for projecting 
annual emissions to calculate the 2009– 
2044 NOX Cap. 



Comment: EPA double-counted the 
benefits of LNB/SOFA. 



One commenter asserted that EPA 
double-counted the benefits of the early 
installation of LNB/SOFA, stating that 
EPA calculated cumulative emissions 
for the BART alternatives including the 
benefits of early reductions, then 
subsequently applied a LNB/SOFA 
credit again to BART alternatives. 



Response: EPA disagrees with the 
assertion that we double-counted 
emission reductions associated with the 
early installation of LNB/SOFA. 



In our February 5, 2013 proposed 
rule, EPA calculated the value of the 
LNB/SOFA credit based on the 
difference between total emissions 
under the BART scenario where LNB/
SOFA is installed concurrently with 
SCR and the actual scenario when LNB/ 
SOFA was installed early. The value of 



this credit was then applied to total 
emissions over 2009–2044 under 
Alternative 1.128 Although our 
calculation of emissions under 
Alternative 1 did account for actual 
emissions with early installation of 
LNB/SOFA, and thus applying the LNB/ 
SOFA credit to the BART Alternative 
may appear to be double counting, it is 
not double-counting because the BART 
Alternatives were compared against a 
BART Benchmark that also accounted 
for actual emissions with early 
installation of LNB/SOFA. Thus, both 
the BART Benchmark and Alternative 1 
were calculated the same way (actual 
emissions accounting for early LNB/
SOFA installation), and the LNB/SOFA 
credit was only applied to Alternative 1. 
An example of double-counting would 
have been if EPA had applied the LNB/ 
SOFA credit to cumulative emissions 
over 2009–2044 under Alternative 1 and 
then compared that value to total 
emissions over the same period under 
BART assuming LNB/SOFA and SCR 
were installed concurrently. 



In our October 22, 2013 Supplemental 
Proposal, EPA approached the 
calculation from a different but 
equivalent perspective. The new 
calculation approach was used because 
it was more intuitive to apply and 
understand in the context of an 
enforceable cap on NOX emissions. In 
the Supplemental Proposal, the BART 
Benchmark was established as the total 
emissions over 2009–2044 that would 
have occurred if LNB/SOFA and SCR 
were installed concurrently, five years 
following the effective date of the final 
rule. Total emissions under BART 
Alternatives were then calculated using 
actual emissions beginning in 2009 (i.e., 
accounting for the early installation of 
LNB/SOFA) and projections for future 
emissions. Thus, in the methodology 
used in the Supplemental Proposal, the 
LNB/SOFA credit was applied to the 
BART Benchmark and NOX Cap, rather 
than to the TWG Alternative. This 
method is equivalent to the one used in 
the Proposed Rule but does not give the 
appearance of double-counting. In our 
Supplemental Proposal and supporting 
documents, EPA included calculations 
to show that these two methods are 
equivalent.129 The two methods are 
equivalent because what matters in the 
‘‘better than BART’’ context is the 
difference between total emissions 
under BART and total emissions under 
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the BART Alternative. Whether the 
LNB/SOFA credit is applied to BART or 
BART Alternatives will affect the 
absolute value of a total (e.g., using the 
numbers in Table 2 of the Supplemental 
Proposal, the LNB/SOFA credit 
represents a difference of 377,008 tons 
or 480,489 tons), but it does not affect 
the difference between BART and BART 
Alternatives. The method used in the 
Supplemental Proposal is more intuitive 
because BART and the BART 
Benchmark reflect total emissions over 
2009–2044 that would have occurred if 
LNB/SOFA were installed concurrently 
with SCR, and the BART Alternatives 
reflect actual emissions without further 
credit or modification. Because no 
credits or modifications are made to 
actual emissions under the BART 
Alternatives, this method is the more 
logical accounting methodology for 
determining compliance with the 2009– 
2044 NOX Cap. 



Comment: BART Alternatives would 
interfere with reasonable progress goals 
in other states. 



One commenter stated delaying the 
compliance date for BART will allow 
NGS to continue emitting pollutants in 
excess of the levels modeled by the 
WRAP and will interfere with the ability 
of Arizona, Utah, and Colorado to meet 
their reasonable progress goals for 2018. 



Response: The issue raised by the 
commenter is outside the scope of our 
rulemaking addressing the NOX BART 
requirements for NGS. Although 40 CFR 
51.308(d)(3) requires states to submit 
long-term strategies that are sufficient to 
ensure that the state has included all 
measures needed to achieve its share of 
emission reductions agreed to through 
the regional planning process, the 
Navajo Nation has not yet submitted a 
long-term regional haze strategy. In 
addition, EPA has not yet found it 
necessary or appropriate to address 
these requirements through a FIP. If 
EPA determines it is necessary or 
appropriate to do so, we will take 
appropriate action. 



Meanwhile, we note that for NGS, the 
WRAP assumed that NOX emissions in 
2018 would equal 10,611 tons per year. 
NOX emissions under the TWG 
Alternative, in turn, will range from 
approximately 13,000 to 15,000 tons per 
year following the closure of one unit 
(or equivalent curtailment) at the end of 
2019. We also note that the closure of 
one unit (or equivalent curtailment) by 
the end of 2019 would reduce not only 
NOX, but also emissions of SO2. Given 
the overall changes in emissions from 
the various regional haze actions since 
the WRAP made its projections, we will 
be better able to assess the need, if any, 
for further action once Arizona, Utah, 



and Colorado have prepared regional 
haze SIPs for the second planning 
period. 



J. Comments on the TWG Alternative 
and EPA’s Supplemental Proposal 



Comment: Opposition to TWG 
Alternative because it is premised on 
SCR as BART. 



One commenter argued that the 2009– 
2044 NOX Cap used for the TWG 
Alternative is unduly and arbitrarily 
stringent because it is based on a limit 
of 0.055 lb/MMBtu, which the 
commenter believes is too stringent 
because (1) EPA should not have 
determined that SCR is BART and (2) 
even if SCR were the appropriate basis 
for BART, 0.055 lb/MMBtu is not 
achievable. The commenter stated that 
because Arizona agricultural users will 
phase out their use of CAP Ag Pool 
water by December 2030 pursuant to the 
2004 Arizona Water Settlement Act 
(AWSA), capital costs that are collected 
in advance of SCR operation will be 
imposed on NIA users in exchange for 
no benefit. The commenter asserted that 
if EPA finalizes either of the ‘‘better 
than BART’’ alternatives without 
modification, it would be arbitrarily and 
capriciously apportioning compliance 
costs to NIA water users for which they 
are not responsible. Given EPA’s 
acknowledgment of the compliance 
flexibility that exists with respect to the 
TAR, the commenter believes that the 
failure to consider potential ‘‘better than 
BART’’ alternatives that would afford 
compliance flexibility to all NGS 
stakeholders on an evenhanded basis 
constitutes an abuse of discretion on the 
part of EPA. 



Response: EPA disagrees with the 
assertion that the TWG Alternative is 
unduly and arbitrarily stringent because 
it is based on a BART limit of 0.055 lb/ 
MMBtu. We consider the limit of 0.055 
lb/MMBtu to appropriate for 
establishing the BART Benchmark for 
NGS. EPA addressed specific comments 
related to the BART limit in section 8.1 
of the RTC. We also note that the TWG 
Alternative was developed as an 
agreement between diverse 
stakeholders, including SRP, the 
operator of NGS on behalf of itself and 
other co-owners, and the CAWCD. 
Although both entities submitted 
comments in opposition to the proposed 
BART limit of 0.055 lb/MMBtu, both 
parties signed the TWG Agreement that 
establishes the NOX Cap based on the 
proposed BART limit of 0.055 lb/
MMBtu. 



The commenters indicate that their 
access to CAP Ag Pool water is expected 
to end in 2030, and assert that the 
timeframes for compliance with the 



limit of 0.07 lb/MMBtu in 2030 would 
necessitate water rate increases prior to 
2030. The commenter asserts that it is 
arbitrary and capricious for NIA water 
users to pay a few years of higher CAP 
water rates for controls that will not be 
operational until after their access to the 
CAP Ag Pool expires. EPA notes that the 
direct impact of compliance with the 
limit of 0.07 lb/MMBtu in 2030 under 
the TWG Agreement, presumably with 
installation and operation of SCR, 
would be on the cost of electricity 
generation. Increasing water rates are 
indirect impacts that result from the 
relationship between NGS and CAP. 
EPA does not set or determine water 
rates charged by CAWCD to the CAP Ag 
Pool or any other classes of CAP 
customers. EPA’s proposed and final 
approval of requirements consistent 
with the TWG Agreement as a ‘‘better 
than BART’’ alternative is based on our 
review of the anticipated emission 
reductions associated with the TWG 
Alternative compared to BART. 
Although EPA, DOI, and DOE have 
committed to work together on many 
issues related to NGS, including funding 
for the federal portion of capital 
improvements at NGS, EPA does not 
determine how controls would be 
financed and how and when electricity 
or water rates would be adjusted to 
recover costs. 



Comment: TWG Alternative does not 
fully meet EPA’s obligations to the Gila 
River Indian Community. 



The Gila River Indian Community 
said that even though it fully supports 
the TWG Alternative, it is concerned 
that EPA has not met its obligations to 
the Community because of the 
significant costs on NGS and associated 
impacts on the Community. Rather, the 
commenter views the TWG Alternative 
as the first step in a process that will 
limit the impacts on the Community 
because only under the TWG 
Alternative will key U.S. commitments 
contained in the TWG Agreement be 
realized. Specifically, under the TWG 
Agreement, and as outlined by the 
commenter, DOI will work with the 
Community and other tribes in the area 
around NGS, to evaluate the actual 
impacts the regulatory requirements 
will have on NGS over time. The 
commenter specifically referred to the 
U.S. commitment to allocate $10 million 
annually for 10 years starting in 2020, 
from the Reclamation Water Settlements 
Fund to reduce impacts to the 
Development Fund. 



Response: EPA acknowledges the 
comment and is aware that costs 
associated with implementing the TWG 
Alternative will have implications for 
numerous Tribes, including the Gila 
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130 See RTC and references therein. 



River Indian Community. EPA is 
committed to continuing to work with 
the Department of the Interior and the 
Department of Energy in the Interagency 
Working Group on NGS, as laid out in 
the Joint Statement signed in January 
2013 by the heads of the three agencies, 
to work with tribes to address long-term 
issues related to NGS. The provisions in 
the TWG Agreement that are not related 
to EPA’s authority to evaluate BART or 
a ‘‘better than BART’’ alternative, 
however, are beyond the scope of this 
rulemaking. 



Comment: TWG Alternative is vague 
and unenforceable. 



One commenter stated that a BART 
determination must include clear 
requirements for emissions reductions 
and a clear timeline for those 
reductions, to ensure continuing 
visibility improvements in Class I areas. 
The commenter indicated that without 
specific emission limits and/or 
commitments to retire specific amounts 
of capacity from specific units, as of a 
date certain, it is impossible to calculate 
the visibility improvements that will 
result from the TWG Alternative, 
particularly TWG Alternatives A3 and 
B, and it will be impossible for 
individuals or EPA to assess whether 
NGS is on track to meet the emission 
reductions necessary to ensure 
reasonable progress toward natural 
visibility in affected Class I areas. 



Response: EPA disagrees with the 
assertion that the TWG Alternative is 
vague and unenforceable. EPA 
acknowledges that the TWG Alternative 
provides flexibility in a manner that 
appears complex. This complexity is a 
result of the role future ownership 
outcomes will have in determining the 
most reasonable compliance options in 
the future. Once the ownership issues 
are resolved, the scope of options under 
the TWG Alternative narrows. Although 
some flexibility still remains in the 
TWG Alternative, particularly under 
TWG Alternative B, the options for 
future operation of NGS are bounded by 
the limitations provided by the 2009– 
2044 and 2009–2029 NOX Caps. 



Contrary to the assertions by 
commenters, EPA included proposed 
regulatory language in our 
Supplemental Proposal that provided 
specific and enforceable timelines for 
achieving emission reductions under 
the TWG Alternative. The proposed 
language under 40 CFR 49.5513(j)(3)(i), 
‘‘Operating Scenarios to Comply with 
2009–2044 NOX Cap,’’ defines the 
timeframes and requirements under 
TWG Alternatives A1, A2, A3, and B, all 
of which must be implemented in a 
manner that ensures total NOX 
emissions over 2009–2044 remain below 



the 2009–2044 NOX Cap. Specifically, 
§ 49.5513(j)(3)(i)(A) defines Alternative 
A1, and specifies the following 
requirements: (1) By December 31, 2019, 
the owner/operator shall permanently 
cease operation of one coal-fired unit 
and (2) by December 31, 2030, the 
owner/operator shall comply with a 
NOX emission limit of 0.07 lb/MMBtu 
on each of the two remaining coal-fired 
units. Alternative A1 is the simplest of 
the possible operating scenarios under 
the TWG Alternative and 
§ 49.5513(j)(3)(ii)(A) specifies that 
Alternative A1 applies under three 
potential future ownership possibilities. 



TWG Alternative A2 is defined in 
§ 49.5513(j)(3)(i)(B) and requires (1) by 
December 31, 2019, the owner/operator 
shall permanently cease operation of 
one coal-fired unit, and (2) by December 
31, 2019, the owner/operator may elect 
to increase net generating capacity of 
the remaining two coal-fired units by a 
combined total of no more than 189 
MW. The actual increase in net 
generating capacity shall be limited to 
the sum of 19 MW and the ownership 
interest, in net MW capacity of up to 
170 MW, purchased by the Navajo 
Nation by December 31, 2019. The 
owner/operator shall ensure that any 
increase in the net generating capacity 
is in compliance with all pre- 
construction permitting requirements, 
as applicable, and (3) by December 31, 
2030, the owner/operator shall comply 
with a NOX emission limit of 0.07 lb/
MMBtu on each of the two remaining 
coal-fired units. The future ownership 
possibilities that would trigger 
Alternative A2 are defined in 
§ 49.5513(j)(3)(ii)(B). 



TWG Alternative A3 is defined in 
§ 49.5513(j)(3)(i)(C) and requires (1) by 
December 31, 2019, the owner/operator 
shall reduce net generating capacity of 
NGS by no less than 561 MW. The 
actual reduction in net generating 
capacity of NGS shall be determined by 
the difference between 731 MW and the 
ownership interest, in net MW capacity 
of up to 170 MW, purchased by the 
Navajo Nation by December 31, 2019, 
and (2) by December 31, 2030, the 
owner/operator shall comply with a 
NOX emission limit of 0.07 lb/MMBtu 
on two units. The future ownership 
possibilities that would trigger 
Alternative A2 are defined in 
§ 49.5513(j)(3)(ii)(C). 



TWG Alternative B is defined in 
§ 49.5513(j)(3)(i)(D) and requires that in 
addition to the 2009–2044 NOX Cap, the 
owner/operator shall ensure compliance 
with the 2009–2029 NOX Cap. The 
2009–2044 NOX Cap is defined in 
§ 49.5513(j)(2)(ii) as no more than 
494,899 tons of NOX, and the 2009–2029 



NOX Cap is defined in § 49.5513(j)(2)(i) 
as no more than 416,865 tons of NOX. 
The 2009–2029 NOX Cap is based on 
closure of one unit by December 31, 
2019 and the 2009–2044 NOX Cap is 
based on compliance with the BART 
emission limit of 0.055 lb/MMBtu by 
July 1, 2019. The future ownership 
possibilities that would trigger 
Alternative B are defined in 
§ 49.5513(j)(3)(ii)(D). As described in 
§ 49.5513(j)(4)(iv), if TWG Alternative B 
is triggered, the owner/operator must 
submit annual Emission Reduction 
Plans that contain the anticipated year- 
by-year emissions to ensure compliance 
with the 2009–2029 and 2009–2044 
NOX Caps. 



The commenter asserts that under the 
scenario of reduced capacity (three units 
remain open, i.e., TWG Alternative A3), 
EPA ignored other possible outcomes 
and simplistically assumed that two 
units would continue to operate at full 
capacity with SCR and the unit whose 
operation is curtailed would operate 
only with LNB/SOFA. The commenter 
asserts that there is no guarantee that 
the operator will choose to comply with 
TWG Alternative A3 in this manner. 
Although this specific arrangement 
under TWG Alternative A3 is not 
required, EPA disagrees that nothing 
compels the operator to comply with 
this operating scenario in a manner that 
reduces emissions comparably with the 
assumption that two units would 
operate at full capacity with SCR and 
the unit that is curtailed would operate 
with LNB/SOFA. EPA notes that under 
TWG Alternative A3, as well as all other 
TWG Alternatives, the owner/operator 
must operate the units at NGS so that 
total emissions remain below the 2009– 
2044 NOX Cap (as well as the 2009– 
2029 NOX Cap under Alternative B). For 
example, under TWG Alternative A3, if 
the operator chose to curtail all three 
units by a total of 561 MW equally and 
comply with a limit of 0.07 lb/MMBtu 
on two units and 0.24 lb/MMBtu on one 
unit, total emissions over 2009–2044 are 
not likely to comply with the 2009–2044 
NOX Cap.130 Thus, the operator would 
be prohibited from operating in this 
manner and would need to, for example, 
significantly curtail operations to reduce 
emissions further, or risk violating the 
FIP. 



As noted in our Supplemental 
Proposal, EPA estimated total NOX 
emissions over 2009–2044 for TWG 
Alternatives A1, A2, and A3 to provide 
assurance that the owner/operator could 
reasonably meet the 2009–2044 NOX 
Cap under the specific terms of those 
alternatives. EPA does not need to 
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131 The combination of the 2009–2044 and 2009– 
2029 NOX Caps under TWG Alternative B means 
that if NGS exceeds the 2009–2029 NOX Cap prior 
to 2029 it must cease operation, but the operator 
may re-start operation after 2030 as long as 
cumulative emissions have not yet exceeded the 
2009–2044 NOX Cap. 



132 See EarthJustice letter, page 10, footnote 25. 
133 See Supplemental Proposal, 78 FR 62513, 



footnote 21 (October 22, 2013). 



134 40 CFR 51.308(d). 
135 See Footnote 60 in the Proposed Rule, 78 FR 



8290 (February 5, 2013). 



determine that all operating possibilities 
that are consistent with the 
requirements of TWG Alternative A1, 
A2, and A3 would also meet the 2009– 
2044 NOX Cap. The regulatory 
requirements EPA is finalizing for the 
TWG Alternative provide specific dates 
on which the owner/operator must close 
a unit, curtail operations, and meet 
emission limits. While there is some 
flexibility in how emissions might be 
curtailed under TWG Alternative A3, 
the 2009–2044 NOX Cap ensures that 
the operator does not implement a 
strategy that results in substantially 
more emissions than would be achieved 
by installing SCR on the two units that 
are operated at full capacity and 
curtailing operations on the unit that 
was not retrofit with SCR. 



The commenter asserts that there are 
an infinite number of ways the operator 
could comply with the 2009–2029 and 
2009–2044 NOX Caps under TWG 
Alternative B. The commenter further 
states that the two possibilities EPA 
considered in our Supplemental 
Proposal are not likely to be the 
outcomes under TWG Alternative B. 
EPA agrees that TWG Alternative B 
provides more flexibility than TWG 
Alternative A. However, EPA disagrees 
that TWG Alternative B is so open- 
ended that it would not be enforceable 
or result in emission reductions at NGS. 
We note that the 2009–2029 NOX Cap 
was calculated based on the closure of 
one unit with no additional increase in 
capacity (i.e., equivalent to emissions 
under TWG Alternative A1). Thus, the 
operator cannot maintain the status quo 
(operation of all three units at full 
capacity at a limit of 0.24 lb/MMBtu) 
and meet the 2009–2029 NOX Cap. We 
recognize that several commenters are 
concerned about the flexibility under 
TWG Alternative B. However, as 
discussed further in the RTC, we note 
that the range of possible operating 
choices for TWG Alternative B is 
substantially constrained by the 
requirement to comply with the 2009– 
2029 and 2009–2044 NOX Caps. 



Although we disagree with 
commenters that the TWG Alternative is 
vague and unenforceable, in response to 
the concerns expressed by these 
commenters, to provide additional 
assurance that cumulative emissions of 
NOX from NGS under the TWG 
Alternative will not exceed the BART 
Benchmark, EPA is adding the following 
provisions to the Final Rule. Under all 
Alternatives, if cumulative emissions of 
NOX from NGS exceed the 2009–2044 
NOX Cap prior to 2044, the operator of 
NGS must permanently cease operation 
of NGS. In addition, under Alternative 
B, if cumulative emissions of NOX 



exceed the 2009–2029 NOX Cap prior to 
2029, the operator of NGS must 
temporarily cease operation of all units 
at NGS.131 



One commenter asserted that EPA 
was incorrect to claim that the TWG 
Alternative would absolve NGS of 
obligations related to a Reasonably 
Attributable Visibility Impairment 
(RAVI) finding that may be made for 
NGS.132 EPA disagrees that we claimed 
that the TWG Alternative would absolve 
NGS of obligations related to RAVI. The 
commenter cited to footnote 21 in our 
Supplemental Proposal.133 In that 
footnote, we acknowledged that the 
TWG had intended their alternative to 
satisfy both the ‘‘better than BART’’ 
requirements of the RHR as well as any 
requirements of the RAVI program. Our 
footnote merely noted that there was no 
outstanding petition to certify 
impairment from NGS at any Class I 
area and outlined the process and 
requirements for triggering a BART 
determination under RAVI. Although 
we stated that a BART determination 
under RAVI would likely be the same as 
a BART determination under regional 
haze (i.e., an analysis of the five factors 
listed in the CAA), EPA did not make 
any conclusions or absolve NGS of any 
obligations related to RAVI because 
there is currently no action before EPA 
to make an attribution finding related to 
NGS. 



EPA is finalizing the requirements of 
the TWG Alternative, consistent with 
Appendix B of the TWG Agreement, 
which require, among other things, 
emission reductions in 2019 and 2030. 
EPA is also adding as an enforceable 
requirement, the commitment from the 
TWG Agreement to cease conventional 
coal-fired electricity generation at NGS 
by 2044. EPA considers these 
timeframes to be consistent with the 
stated goal of section 169A of the CAA. 
EPA has addressed comments regarding 
consistency with EPA’s regulations, 
including the RHR and the TAR, in 
section 8.5 of the RTC. 



Comment: Additional concerns with 
TWG Alternative. 



The Hopi Tribe indicated that it has 
serious concerns with the proposed 
TWG Alternative for several reasons, 
including because the TWG Alternative 
does not specify the technology, i.e., 



either SCR or an equivalent that will be 
used to achieve the same level of NOX 
reductions as the BART proposal. The 
commenter states the TWG Alternative 
is ambiguous because both scenarios are 
vague and do not include the same level 
of assurance that the NOX reductions 
will be the same as under the BART 
proposal. Also, because the time NGS 
would be permitted to operate without 
SCR (or equivalent alternative) would be 
adjusted under the TWG Alternative, 
the commenter believes the TWG 
Alternative jeopardizes the goal of the 
CAA and the purpose of this regulation. 



Response: Our proposed BART 
determination did not specify what 
technology must be used because BART 
is defined as an emission limit that 
represents the level of control 
representing BART, not a particular 
technology. Thus, our Proposed Rule 
and the Supplemental Proposal both 
imposed emission limits for NOX. The 
limits for BART (0.055 lb/MMBtu) and 
the TWG Alternative (0.07 lb/MMBtu) 
are based on what is achievable using a 
specific technology. Both limits are 
achievable with SCR, but the operator 
may consider using newer technologies, 
if available, as long as each unit 
complies with its applicable emission 
limit by its compliance date. The 
commenter also noted that the extended 
period for compliance under the TWG 
Alternative may jeopardize the goal of 
the CAA and the purpose of the RHR. 
Under section 169A of the CAA and the 
RHR, the goal of restoring visibility in 
Class I areas to natural conditions is set 
for 2064.134 



Comment: ‘‘Arbitrary’’ 2044 end date. 
One commenter stated that the 2009– 



2044 period analyzed for the TWG 
Alternative is arbitrary because it is 
quite likely that one or more NGS units 
will operate beyond that time frame. 
The commenter asserted that if NGS 
units continue to operate for even 3 
additional years, until 2047, the TWG 
Alternative permits outcomes that will 
result in greater total NOX emissions 
than the 2009–2044 NOX Cap. 



Response: EPA disagrees with the 
comment that the 2044 end date for the 
NOX Cap is arbitrary. EPA used 2044 as 
the end date in our calculations of the 
BART Benchmark. We selected 2009– 
2044 as most appropriate because it 
includes the early installation dates for 
LNB/SOFA and extends until the 
anticipated 2044 termination date of the 
renewed site lease that was approved by 
the Navajo Nation.135 Under the TWG 
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136 See Section VII.F of the TWG Agreement (page 
14). 137 Miller/Sahu Report, Table 2 at p. 7. 



138 See Exhibit 2 to the Miller/Sahu report and 
RTC and references therein. 



139 See RTC and references therein. 
140 Id. 



Agreement signed by six entities 
including the Navajo Nation and SRP, 
the NGS Co-Tenants shall cease their 
operation of conventional coal-fired 
generating at NGS no later than 
December 22, 2044. At its election, 
consistent with the Lease Amendment, 
the Navajo Nation may continue plant 
operations at NGS after December 22, 
2044 consistent with EPA approval.136 
Thus, the Navajo Nation may seek to 
operate NGS after 2044, however, EPA 
expects that operation of NGS after the 
owners cease conventional coal-fired 
generation would involve substantial 
modification to NGS and NGS would be 
required to meet all applicable 
regulatory and permitting requirements 
in existence at that time. To make this 
end date federally-enforceable, EPA is 
adding it as a requirement to the 
regulatory language in today’s final 
action. EPA is adding the regulatory 
language in the Final Rule under 40 CFR 
49.5513(j)(3)(iii) stating that by 
December 22, 2044, the owner/operator 
shall permanently cease operation of all 
coal-fired units at NGS. At its election, 
the Navajo Nation may continue plant 
operation at NGS after December 22, 
2044, consistent with EPA approval 
under the New Source Review program. 



Comment: Emissions under the TWG 
Alternative. 



One commenter stated that neither 
EPA nor TWG have provided a 
comprehensive technical analysis of the 
emissions that are possible under the 
TWG Alternative. The commenter 
asserted that it is EPA’s responsibility to 
provide an administrative record that 
contains comprehensive modeling and 
analysis for any BART proposal, but 
EPA left this critical component of the 
alternatives analysis undone. 



The commenter provided its own 
calculations of emissions under TWG 
Alternative A and B and compared 
those estimates with its own calculation 
of a NOX Cap and BART Benchmark, 
and concluded that cumulative 
emissions from possible scenarios under 
the TWG Alternative are not lower than 
its NOX Cap or BART Benchmark. 



Response: EPA disagrees with the 
comment that we have failed to provide 
a comprehensive technical analysis of 
the TWG Alternative. We also disagree 
with the assertion that our 
administrative record for this 
rulemaking is incomplete. As stated 
elsewhere in the RTC, EPA’s analysis of 
the TWG Alternative is consistent with 
the required analyses for alternatives to 
BART outlined in the RHR. 



The comment relies on a report 
prepared by Nathan Miller and Ranijit 
Sahu (Miller/Sahu) for the commenter 
contending that EPA’s evaluation of the 
TWG Alternative is incorrect. But the 
report changes the central inputs 
underlying our calculations for BART 
and the TWG Alternative. The specific 
technical reasons that we disagree with 
the inputs that Miller/Sahu changed 
(e.g., NOX emissions limit achievable 
with SCR, heat input values from 
baseline period, annual vs. 30-day 
emission rates) are explained in detail 
in section 8.5 of the RTC. 



Table 2 in the Miller/Sahu report 
depicts BART–1 as ‘‘EPA BART (No 
Corrections),’’ showing a value of 
379,152 tons of cumulative NOX 
emissions over 2009–2044 that is 
nowhere traceable to EPA’s 
documents.137 The Miller/Sahu report 
then makes several ‘‘corrections’’ to 
reach a value of 280,554 tons of NOX 
emissions. EPA has explained in detail 
why we disagree with each of the 
Miller/Sahu ‘‘corrections’’ in section 8.5 
of the RTC and references therein. For 
the reasons set forth in section 8.5, we 
also continue to disagree that our 
calculation of the BART Benchmark or 
the NOX Cap has relied on any incorrect 
inputs. 



Because we disagree with the 
‘‘corrections’’ and the values presented 
in the Miller/Sahu report, we also 
disagree with the conclusions of Miller/ 
Sahu that the TWG Alternative fails to 
satisfy our requirements for 
demonstrating an alternative is ‘‘better 
than BART’’. The commenter cannot 
change the fact that its alternative 
preferences on the inputs for calculating 
BART are just preferences by simply 
calling them ‘‘corrections.’’ 



Comment: Visibility modeling under 
the TWG Alternative. 



One commenter stated that the TWG 
Alternative distributes emissions over 
time very differently than BART: While 
BART would require NOX reductions 
within 5 years, the bulk of the 
reductions in the TWG Alternative 
might not come until the end of the 
2009–2044 period. The commenter 
stated that the additional analysis and 
modeling it conducted reveals that the 
TWG Alternative is likely substantially 
worse than BART. 



Response: As discussed elsewhere in 
this document, because emission 
reductions achieved under the TWG 
Alternative will have the same 
geographic distribution as emission 
reductions under BART, EPA disagrees 
that visibility modeling is required for 
our evaluation of the TWG Alternative. 



We note that the commenter provided 
its own visibility modeling and EPA 
disagrees with methodologies used and 
conclusions drawn by the commenter. 



The Miller/Sahu Report compared 
anticipated visibility impacts from the 
TWG Alternative against the anticipated 
visibility impacts based on its own 
preferences for the NOX Cap and BART 
Benchmark. Although the commenter 
asserts that its analysis shows that 
visibility under the TWG Alternative is 
substantially worse than under its 
preferences for the BART Benchmark 
and NOX Cap, their analysis also shows 
that when the TWG Alternative is 
compared to the BART Benchmark and 
NOX Cap as proposed by EPA, the TWG 
Alternative scenarios it explored that 
meet the 2009–2044 and 2009–2029 
NOX Caps (as applicable) generally 
result in lower or comparable visibility 
impacts as BART.138 



EPA conducted visibility modeling to 
compare TWG Alternatives A1, A2, and 
A3 in 2019 and 2030 against the BART 
Benchmark.139 As indicated by 
commenters, other possibilities exist 
beyond the scenarios for the TWG 
Alternatives we considered explicitly in 
our Supplemental Proposal. EPA has 
stated elsewhere that we need not 
consider potential emissions under all 
possible scenarios in setting the NOX 
Cap, but must verify that NGS can 
reasonably be expected to comply with 
2009–2044 NOX Cap under the various 
constraints imposed under the TWG 
Alternatives (i.e., closure, curtailment, 
and a secondary 2009–2029 NOX cap). 
However, EPA explored two other 
possibilities under TWG Alternative A3 
that included reducing capacity on all 
three units equally or reducing capacity 
on two units and installing SCR on the 
two units that operate at reduced 
capacity.140 EPA did not include those 
two additional possibilities under TWG 
Alternative A3 in our visibility 
modeling analysis because those 
scenarios do not reduce emissions 
sufficiently to meet the 2009–2044 NOX 
Cap. 



Our visibility modeling of the TWG 
Alternatives compared to our proposed 
BART determination shows that, as 
expected, during the approximate 10- 
year period between 2019 and 2030, the 
visibility impacts of NGS under the 
TWG Alternatives are higher than the 
visibility impacts of NGS under BART. 
After 2030, when NGS achieves 
additional emission reductions through 
compliance with a limit of 0.07 lb/
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141 EPA expects that if the Navajo Nation elects 
to operate NGS after the owners have ceased 
conventional coal-fired generation, this would 
likely involve substantial modifications to NGS and 
NGS would be subject to all applicable regulatory 
and permitting requirements in existence at that 
time. 



MMBtu on two units, our modeling 
indicates that the visibility impacts 
under the TWG Alternatives are 
comparable to or lower than visibility 
impacts under BART (see RTC for 
further detail). These results are not 
surprising and mirror the comparative 
reduction in NOX emissions under the 
TWG Alternatives and the BART 
Benchmark over time, showing greater 
overall visibility improvement under 
the TWG Alternative than under the 
BART Benchmark. 



As noted elsewhere in the RTC, EPA 
is including as part of the TWG 
Alternative, in the regulatory language 
in the Final Rule, a provision consistent 
with the TWG Agreement that the 
operator of NGS permanently cease 
conventional coal-fired generation by 
the end of 2044. Thus, under the TWG 
Alternative, the visibility impact of NGS 
is likely to be zero or near zero in 2045 
and thereafter.141 Under BART, there 
would be no commitment or enforceable 
requirement to close after 2044, 
therefore, visibility impacts of NGS at 
all 11 Class I areas would be expected 
to continue in 2045 and thereafter. 



Comment: Economic Impacts of the 
TWG Alternative. 



The Hopi Tribe expressed concern 
that EPA did not assess the potential 
economic impacts of the TWG 
Alternative to the Hopi Tribe. The 
commenter opined that EPA recognized 
the significance of NGS to the Hopi 
Tribe in its analysis under Factor 2. 
Because the TWG Alternative includes 
closure of at least one unit in 2019, and 
EPA did not address the potential 
economic impacts of partial closure of 
NGS on the Hopi Tribe, the commenter 
contended that the Agency has not 
complied with the RHR and BART 
Guidelines. The Hopi Tribe noted that 
in the event capacity is reduced at NGS 
under the Supplemental Proposal, the 
amount of coal and water purchases 
from the Tribe would decrease leading 
to a decrease in income to the tribe from 
the sale of these. The commenter also 
stated that the Supplemental Proposal is 
not as effective in improving air quality 
and visibility for the Hopi Reservation. 
Extending the timeframe during which 
NGS can continue to operate without 
SCR or an equivalent technology would 
cause a continued air quality burden on 
the Hopi Tribe. 



Response: EPA recognizes that the 
TWG Alternative, which includes 



closure of one unit at NGS or equivalent 
curtailment of operation, may change 
the royalties and other payments related 
to coal and water that are paid to the 
Hopi Tribe. Although EPA evaluated 
cost-effectiveness and affordability of 
the options in our analysis of BART 
controls, we disagree that we must also 
conduct an economic impact analysis 
for alternatives to BART. The BART 
Guidelines provide little guidance on 
the evaluation of alternatives to BART 
and the RHR does not require an 
analysis of economic impacts of BART 
Alternatives. EPA’s evaluation of 
potential impacts to tribes in our 
analysis of BART controls was used to 
inform our government-to-government 
consultation with tribes and is 
consistent with BART. In addition, we 
have held numerous government-to- 
government consultation meetings with 
tribes to discuss NGS during this 
rulemaking. EPA continues to recognize 
the issues and concerns of tribes located 
in Arizona regarding NGS and is 
committed to continuing to work with 
our federal partners and the tribes 
through the Joint Federal Agency Work 
Group on NGS to help address these 
issues. 



The Hopi Tribe also expressed 
concern that the TWG Alternative is less 
effective than BART at improving air 
quality and visibility on the Hopi 
Reservation. EPA notes that the purpose 
of the RHR is to reduce visibility 
impairment at Class I areas; however, 
EPA disagrees that the TWG Alternative 
is less effective than BART. Although 
the timeframe for implementation of the 
TWG Alternative (new reductions in 
2019 and 2030) is longer than the 
timeframe for BART (in 2019), we note 
that BART would only reduce emissions 
of NOX, whereas the TWG Alternative, 
in 2019, would also reduce emissions of 
SO2, PM, CO2, and hazardous air 
pollutants as a result of the closure of 
one unit (or equivalent curtailment). 



Comment: Support for some changes 
EPA made to the TWG Agreement in the 
Supplemental Proposal. 



The TWG noted that there were 
several differences between Appendix B 
to the TWG Agreement and EPA’s 
Supplemental Proposal of the TWG 
Alternative. The commenters expressed 
support for some of the differences, and 
expressed concern with others. One 
commenter agreed with the 
methodology that EPA used to calculate 
the 2009–2044 NOX Cap of 494,899 
tons. 



The commenter supported the 
additional requirement to report annual 
heat input, although this information is 
already reported through the Acid Rain 
Program. However, the commenters 



requested that additional time be 
provided to ensure that the data 
submitted in the annual report are 
consistent with the data that the NGS 
operator submits to the Clean Air 
Markets Database (CAMD), in the 
annual emission inventory, and in the 
greenhouse gas (GHG) report required 
by 40 CFR part 98, which are not due 
until March 31st. 



Response: EPA recognizes that the 
TWG supports some of the changes EPA 
made to Appendix B to the TWG 
Agreement, including EPA’s revisions to 
the 2009–2044 NOX Cap and the 
requirement to report annual heat input. 
EPA agrees that it is reasonable to 
require the timeframe for the reporting 
requirements under BART to generally 
be more consistent with other reporting 
requirements. Therefore, EPA is revising 
the regulatory language accordingly. 



Comment: Suggested addition to 
§§ 49.5513(j)(4)(iv)(A) and (B). 



The TWG requested that EPA clarify 
the scope and content of the title V 
permit revision that is necessary to 
incorporate elements of the BART 
alternative by adding the language from 
Appendix B of the TWG Agreement to 
the requirements of the TWG 
Alternative. 



Response: EPA did not include the 
language from the TWG Agreement 
related to the title V (part 71) operating 
permit in the regulatory language in our 
Supplemental Proposal because the title 
V (part 71) regulations require that the 
operating permits include all applicable 
requirements, which for NGS would 
include the permit limits that exist in its 
PSD permit (i.e., the limit of 0.24 lb/
MMBtu when operating with LNB/
SOFA) as well as the final requirements 
in this FIP (e.g., the limit of 0.07 lb/
MMBtu on two units in 2030). 
Therefore, a specific requirement in the 
FIP that directs the operating permit to 
incorporate applicable requirements is 
not necessary. However, to the extent 
the TWG requests consistency with the 
language in the TWG Agreement, 
although EPA considers it unnecessary, 
EPA will amend § 49.5513(j)(4)(iii) as 
suggested by the commenter. 



We further note that in the proposed 
regulatory language in our 
Supplemental Proposal, EPA 
inadvertently did not specify an 
averaging period for the emission limits 
under the TWG Alternative Operating 
Scenarios (§ 49.5513(j)(3)). Therefore, 
EPA is adding to the regulatory language 
that emission limits apply over a rolling 
average of 30 boiler operating days, to 
40 CFR § 49.5513(j)(3), (j)(3)(i)(A)(2), 
(j)(3)(i)(B)(3), and (j)(3)(i)(C)(2). 



Comment: Another suggested addition 
to §§ 49.5513(j)(4)(iv)(A) and (B). 
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The TWG stated that the 
Supplemental Proposal specified a 
short-term NOX limit of 0.07 lb/MMBtu 
for TWG Alternative A, but not for 
Alternative B as was included in the 
TWG Agreement. 



Response: EPA agrees that if the 
owners of NGS elect to install SCR in 
order to comply with the applicable 
NOX Caps under TWG Alternative B, 
then it is useful to specify the emission 
limit that would apply. Although the 
limit of 0.07 lb/MMBtu (on a rolling 
average basis of 30 boiler operating 
days) would apply under TWG 
Alternatives A1, A2, A3, or B, EPA 
notes that the operator of NGS may need 
to operate SCR at an emission rate that 
is lower than 0.07 lb/MMBtu depending 
on their compliance with the NOX Cap, 
but the addition of this provision would 
prohibit emissions of NOX, when 
operating with SCR, to exceed 0.07 lb/ 
MMBtu (on a rolling average basis of 30 
boiler operating days). EPA will amend 
the regulatory text accordingly. 



Comment: Omitted ownership 
outcome. 



The TWG stated that the EPA 
described the NGS ownership outcomes 
in a manner that is different from the 
scenarios outlined in the TWG 
Agreement. The commenter indicated 
that the ownership outcomes appear to 
be consistent, except that one potential 
outcome was omitted—the scenario in 
which one or more of the existing NGS 
Participants (LADWP or NV Energy) 
remain in NGS, which would trigger 
Alternative B. 



Response: EPA agrees that we 
inadvertently omitted from 
§ 49.5513(j)(3)(ii)(D) the potential 
scenario where one or both of the 
Departing Participants (i.e., LADWP or 
NV Energy) do not exit NGS as 
expected. EPA is updating the language 
to incorporate the omitted ownership 
possibility. 



Comment: Describe details of TWG 
Agreement more fully in the preamble to 
the Final Rule. 



The TWG expressed concern that EPA 
only briefly described the elements of 
the TWG Agreement in the 
Supplemental Proposal. One member of 
the TWG asserted that the limited 
discussion does not accurately present 
the provisions of the Agreement as it 
relates to clean energy economic 
development for affected Tribes, the 
rigorous development and consideration 
of clean energy alternatives to NGS, 
mitigation of CO2 emissions, and Local 
Benefit Fund to address concerns of the 
public in the vicinity of NGS and the 
Kayenta-Black Mesa Mine Complex. 
Should EPA proceed with this 
alternative in the Final Rule, the 



commenter requested that the Agency 
fully describe the key elements in the 
preamble to the Final Rule. 



Response: EPA acknowledges that the 
TWG Agreement contains additional 
provisions that will be beneficial to the 
tribes in the area and to the 
environment. However, EPA does not 
consider it appropriate to provide a 
detailed discussion of these additional 
provisions of the TWG Agreement in 
our Final Rule. EPA was not a signatory 
to the TWG Agreement and did not 
participate in the TWG Stakeholder 
group. The TWG Agreement speaks for 
itself and the participants and 
signatories are the appropriate entities 
to interpret the provisions of the TWG 
Agreement. EPA is finding that it is 
necessary or appropriate to regulate 
NOX emissions from NGS to reduce 
visibility impairment at the GCNP and 
10 other Class I areas. The other 
measures described by the commenter 
are outside the scope of our authority 
for this action. Therefore, EPA is 
declining to provide any further 
discussion of the provisions in the TWG 
Agreement that go beyond addressing 
regional haze concerns associated with 
NOX emissions from NGS. 



The comment also requests EPA to 
add certain language to the Final Rule. 
Specifically, the comment asks EPA to 
add: ‘‘Nothing in this final rule shall 
preclude the NGS Participants from 
seeking to obtain greenhouse gas 
emission reduction credits, or similar 
commodities associated with activities 
committed to in the TWG Agreement, 
under any Federal or State law or policy 
to the extent permitted under such 
applicable law or policy.’’ 



EPA is also declining to add the 
requested language to our Final Rule. 
EPA is not exercising any authority in 
this action other than implementing the 
BART provisions in CAA section 169A 
and the RHR, through our discretion in 
the TAR. It would be inappropriate in 
this action to take any position on the 
future use or regulation of GHG 
emission reductions or ‘‘similar 
commodities.’’ 



Comment: TWG Alternative meets 
Reasonable Progress requirements. 



One member of the TWG stated that 
the TWG Alternative was intended to 
meet not only BART requirements, but 
also reasonable progress requirements 
applicable to NGS through 2044. The 
commenter requested that EPA 
acknowledge, in the preamble to the 
Final Rule, that the TWG Alternative 
satisfies both the BART and reasonable 
progress requirements of the CAA 
through 2044. 



Response: Today’s final rule 
addresses the NOX BART requirements 



of the RHR for NGS. We have not 
considered whether the TWG 
Alternative meets the reasonable 
progress requirements for NGS. We note 
that EPA has not made any finding 
pursuant to 40 CFR 49.11(a) that it is 
necessary or appropriate at this time to 
promulgate a FIP to meet the reasonable 
progress or other requirements under 
the RHR. The requirement for states to 
develop reasonable progress goals and 
long-term strategies to achieve those 
goals is set out in CAA section 169A 
and 40 CFR 51.308(d). There is no 
requirement that EPA address these 
requirements for sources on the Navajo 
Nation unless EPA makes a 
determination that it is necessary or 
appropriate for EPA to do so. 



Comment: Delete requirement to keep 
records of maintenance. 



One member of the TWG requested 
that EPA delete the requirement that the 
NGS operator keep records of all major 
maintenance activities that occur at 
NGS. According to the commenter, the 
existing title V permit, which requires 
that the operator maintain and operate 
emission control equipment in a manner 
that is consistent with good engineering 
practices to keep emissions at or below 
applicable emissions limitations, 
provides sufficient assurance that 
emission control equipment will be 
operated and maintained in accordance 
with best practices. 



Response: EPA is deleting the 
requirement proposed under 
§ 49.5513(j)(7)(vi) to require the operator 
of NGS to keep records of all major 
maintenance activities at NGS because 
records of major maintenance activities 
are not needed for demonstrating 
compliance with the 2009–2044 or 
2009–2029 NOX Caps or other 
provisions of the TWG Alternative. 



Comment: Require recordkeeping for 
the life of the plant. 



One commenter indicated that the 
requirement to maintain records for 5 
years is insufficient and inappropriate 
for the compliance schedule associated 
with NGS and recommended that 
records be maintained from 2009 
through the remaining operating life of 
the plant. 



Response: EPA agrees that because the 
operator of NGS must ensure 
compliance with the 2009–2044 NOX 
Cap, the operator of NGS should also 
maintain records for the life of the 
facility to demonstrate compliance with 
the TWG Alternative. In the regulatory 
language in our Final Rule, EPA is 
amending § 49.5513(j)(7) to require the 
owner or operator of each unit to 
maintain records, as required under 
§ 49.5513(j)(7)(i) to (vi), until the earlier 
of December 22, 2044 or the date that 
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142 At the request of the TWG, at their kick-off 
meeting, EPA presented a summary of our Proposed 
Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was 
generally the same presentation EPA provided to 
other stakeholders. See document 0033 in the 
docket for the rule. 



143 See document number 0122 in the docket for 
this rule. 



144 See document number 0182 and 0186 in the 
docket for this rule. 



145 At the request of the TWG, at their kick-off 
meeting, EPA presented a summary of our Proposed 
Rule and framework for BART Alternatives. The 
presentation at the TWG kick-off meeting was 
generally the same presentation EPA provided to 
other stakeholders. See document 0033 in the 
docket for the rule. 



the owners cease conventional coal- 
fired operation of all units at NGS. 



Comment: Concern that affected 
parties were excluded from TWG. 



Numerous commenters expressed 
frustration that all affected parties were 
not included in the development of the 
TWG Alternative. The Hopi Tribe noted 
that they have a Generating Performance 
Agreement with SRP that should have 
mandated their involvement. The White 
Mountain Apache Tribe also noted that 
it was not party to the TWG Agreement. 
Another commenter noted that 
Executive Order (EO) 13175 requires 
that all tribal nations be consulted on 
these types of regulations, and asserted 
that EPA and DOI violated this EO. 
Another commenter argued that the 
TWG did not include grassroots 
organizations and discouraged their 
participation in TWG public forums. 



One commenter stated that the EPA 
did not give the public enough time to 
comment on the TWG Alternative before 
proposing approval of it and, on that 
basis, demanded that the EPA withdraw 
its proposed approval. The commenter 
added that the TWG Agreement assumes 
that the Hopi will support the Kayenta 
Mine Lease extension when it expires in 
2025, but the Hopi have yet to discuss 
the extension with the 12 Hopi 
independent villages, which is a 
requirement in the Hopi Constitution. 
Furthermore, the commenter noted that 
the TWG Agreement ignores the 
requirement of completing an EIS and 
ROD before the NGS site lease with the 
Navajo Nation expires in 2019. The 
commenter argued that DOI’s signing of 
the TWG Agreement, without the 
fulfillment of these requirements, 
violates NEPA. The commenter added 
that in 1989, the Hopi Tribe rejected the 
Draft Kayenta Mine-Black Mesa Mine 
EIS in its entirety, and implied that the 
decision to accept the TWG proposal 
could compromise EPA’s final decision. 



Response: EPA recognizes that there 
are affected tribes and other 
stakeholders that were not invited to 
participate in the Technical Work 
Group. EPA was not involved in the 
formation of the TWG and not involved 
in any meetings or discussions of the 
TWG.142 As discussed in section 10.0 of 
the Response to Comments document, 
consistent with Executive Order 13175: 
Consultation and Coordination with 
Indian Tribal Governments, EPA 
consulted with tribes early and regularly 



during the development of this 
rulemaking for NGS. We note that the 
Regional Administrator for Region 9 
spoke with Chairman of the Hopi Tribe, 
LeRoy Shingoitewa, on September 13, 
2013 about the TWG Alternative and 
notified elected leaders or legal counsel 
for five tribes when EPA signed the 
Supplemental Proposal. EPA also held 
individual and joint consultation 
meetings with tribal leaders in Phoenix, 
Arizona on December 9 and 10, 2013. 



EPA disagrees that we did not provide 
the public enough time to review the 
TWG Alternative. EPA posted the TWG 
Alternative to the public docket on July 
26, 2013, the same day it was submitted 
to EPA.143 EPA reviewed the TWG 
Alternative and on September 25, 2013, 
signed a Supplemental Proposal that put 
forth the TWG Alternative as an 
additional better than BART alternative 
for public comment. On October 22, 
2013, the Supplemental Proposal was 
published in the Federal Register.144 
The public had nearly six months to 
review the TWG Agreement and 
Alternative as submitted to EPA and 
approximately three months to review 
and comment on EPA’s Supplemental 
Proposal. EPA also notes that EPA’s 
rulemaking is not subject to NEPA. 



Comment: EPA’s relationship to the 
TWG is confusing. 



The White Mountain Apache Tribe 
stated that although EPA stated it was 
not involved in the Technical Work 
Group, EPA was a signatory of the ‘‘Joint 
Federal Agency Statement Regarding 
Navajo Generating Station,’’ the scope of 
which includes numerous elements that 
reference EPA’s commitments, along 
with the Departments of the Interior and 
Energy, in relation to NGS. The 
commenter suggests that EPA was 
involved in a legal triangulation with 
the TWG signatories and that such 
action is an extra-jurisdictional exercise 
by EPA, to which the Tribe does not 
consent. The commenter concludes that 
the Tribe cannot consider the TWG 
Alternative unless its published form is 
changed by EPA to fully disentangle the 
proposal from the signatory group and 
all non-BART Agreement terms, and 
additional public comment is thereafter 
allowed. 



Response: We disagree that the Joint 
Federal Agency Statement Regarding 
Navajo Generating Station indicates that 
EPA was involved in the TWG. The 
Joint Federal Agency Statement was 
signed by the Administrator of EPA and 
the Secretaries of the Interior and 



Energy on January 4, 2013. Among other 
things, that document acknowledged 
that each of the three federal agencies 
has an interest in the operation of NGS 
and set forth the goals of the agencies 
with respect to NGS and energy 
production in the region served by NGS. 



Although EPA clearly has an interest 
in reducing the visibility impacts of 
NGS, EPA was not part of the TWG. 
EPA did not participate in any of the 
substantive discussions and 
negotiations of the TWG. Two 
representatives of EPA attended the 
beginning of the first meeting of the 
TWG but only to present a summary of 
EPA’s February 5, 2013 Proposed 
Rule.145 After the initial meeting, EPA 
was not involved with the TWG until 
the TWG Agreement was completed. As 
such, EPA disagrees with the 
commenter that EPA is ‘‘entangled’’ 
with the TWG. 



The TWG was not primarily 
composed of federal agencies. The TWG 
had two Tribes (Gila River Indian 
Community and the Navajo Nation), two 
environmental organizations 
(Environmental Defense Fund and 
Western Resource Advocates), two 
Arizona utilities (CAWCD and SRP) and 
DOI. Appendix B of the TWG 
Agreement contains provisions relating 
to BART but there were several other 
provisions of the TWG Agreement that 
are beyond the scope of BART and are 
not part of EPA’s rulemaking in this 
action. 



For all the above reasons, EPA does 
not agree with the assumption 
underlying the comment that the White 
Mountain Apache Tribe ‘‘cannot 
consider the TWG Alternative unless its 
published form is changed by EPA to 
fully disentangle the proposal from the 
signatory group and all non-BART 
Agreement terms.’’ EPA does not agree 
that any further public comment is 
warranted. 



K. Other BART Alternatives 
Comment: Suggested BART 



Alternative from EarthJustice. 
Despite its objections to the proposed 



BART alternatives, one commenter 
suggested an alternative that includes 
(1) an enforceable requirement that one 
NGS unit shut down by 2020 and (2) an 
enforceable requirement that the 
remaining two units install SCR and 
meet a NOX emission limit of 0.065 lb/ 
MMBtu by the beginning of 2020. The 
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commenter recognized that other 
alternatives may exist, but asserted that 
for any alternative to comply with the 
minimum legal requirements, it must 
produce better visibility outcomes in 
Class I areas than BART and 
demonstrate that it does so through the 
use of visibility modeling. 



Response: Neither the BART 
requirements nor the provisions in the 
RHR governing alternatives to BART 
requires that BART sources cease 
operation. As such, EPA does not 
consider it appropriate for the Agency to 
require the shutdown of one unit of 
NGS by 2020 absent the consent of the 
owners. Regardless of whether the 
suggested alternative would provide for 
earlier and greater visibility 
improvement, it is not an option at this 
time. As explained in this rulemaking, 
the TWG Alternative does comply with 
the legal requirements for BART 
alternatives. 



Comment: Suggested BART 
Alternative from CAP NIA Users: New 
controls should not be required until 
after 2030. 



One commenter presented a table 
purporting to show EPA’s calculations 
of the NOX caps that would apply for a 
range of potential BART emission 
limits: 0.055, 0.06, 0.07, and 0.15 lb/
MMBtu. According to the commenter, 
the NOX cap that would apply under 
limits of 0.06 and 0.07 lb/MMBtu would 
exceed the proposed 2009–2044 NOX 
CAP by 2.5 and 7.5 percent, 
respectively. The commenter asserted 
that these differences would have 
imperceptible impacts on visibility and 
that, therefore, the use of the NOX cap 
based on a limit of 0.055 lb/MMBtu 
unduly constrained TWG Alternative A 
and resulted in an unwarranted 
requirement to install SCR on two NGS 
units by 2030, which would impose 
inequitable compliance costs on 
agricultural water users. The commenter 
stated that a NOX cap based on a BART 
limit of 0.06 or 0.07 lb/MMBtu would be 
very similar to the proposed 2009–2044 
NOX Cap, but would provide enough of 
an incremental increase to add 3 years 
of additional compliance flexibility for 
the installation of SCR on two units. 



The same commenter also stated that 
based on the 2009–2044 NOX Cap as 
proposed in the Supplemental Proposal, 
TWG Alternative A contains unused 
‘‘headroom’’ that renders the operation 
of SCR by 2030 unnecessary. According 
to the commenter, TWG Alternative A 
has the effect of forcing NOX emissions 
to a level that is at least 33,000 tons 
below the NOX cap, which the 
commenter believes makes the 
requirement to install and operate SCR 
by 2030 artificially stringent and 



unnecessary, and therefore arbitrary and 
capricious. The commenter indicated 
that the headroom under TWG 
Alternative A1 would yield more than 6 
years of additional compliance 
flexibility for the operation of SCR, and 
TWG Alternatives A2 and A3 would 
yield more than 3 years. The commenter 
concluded that EPA should revise the 
TWG Alternatives to provide the 
maximum amount of compliance 
flexibility for installation of SCR on 
NGS so as to not unnecessarily impose 
costs on NIA water users. 



Response: EPA disagrees with the 
assertion that new controls should not 
be required until after 2030. As stated 
previously, the TWG Agreement was a 
negotiated agreement, submitted to EPA, 
representing diverse interests. EPA 
evaluated the TWG Alternative to 
determine whether it was consistent 
with our framework for better than 
BART alternatives. Thus, although a few 
commenters may believe that the 
timeframes for compliance in the TWG 
Alternative are too stringent, the TWG 
Alternative is consistent with our 
proposed framework and it is consistent 
with the level of control in Appendix B 
to the TWG Agreement, which the 
operator and owners of NGS, as well as 
CAP, two tribes and two environmental 
organizations, have determined is 
acceptable. 



As stated elsewhere in the RTC, we 
disagree with the assertion that BART 
for NGS is an emission limit associated 
with SNCR (0.15 lb/MMBtu) or a less 
stringent limit associated with SCR 
(0.06 or 0.07 lb/MMBtu). Therefore, the 
additional time for compliance 
suggested by the commenters using 
higher BART Benchmarks or NOX Caps 
is not appropriate. The commenters 
further assert that NGS could comply 
with a limit of 0.07 lb/MMBtu in 2032 
and 2033 and still maintain total 
emissions below the 2009–2044 NOX 
Cap. EPA disagrees with commenters 
that the ‘‘unused headroom’’ warrants 
additional time to comply with the limit 
of 0.07 lb/MMBtu. The emission 
estimates that EPA presented in our 
Supplemental Proposal for the TWG 
Alternative involved projecting future 
emissions to 2044 based on average heat 
input at NGS over 2001–2008. Heat 
input in the future is expected to be 
variable and could possibly remain 
higher than average over an extended 
period of time, significantly affecting 
the total flexibility or compliance 
margin. EPA’s analysis was provided 
simply to assess whether operation 
consistent with the requirements under 
each TWG Alternative (A1–A3) could 
reasonably be determined to maintain 
emissions below the 2009–2044 NOX 



Cap and were not intended to represent 
actual year-by-year emissions in the 
future. Thus, the ‘‘unused headroom’’ is 
theoretical and could be smaller or 
larger than cited by the commenters. 



L. Other Comments 
Comment: Disproportionate impacts 



to tribes. 
The Tonto Apache Tribe and the San 



Carlos Apache Tribe commented that 
both the original BART proposal and the 
proposed TWG Alternative are contrary 
to the obligations of the United States 
and its trust responsibilities to Indian 
Tribes under CAP. The commenters 
stated that both regulatory programs 
would have disproportionate impacts on 
tribes with CAP contracts. The 
commenters noted that environmental 
quality is of utmost importance to the 
tribes, but that clean air is the 
responsibility of all citizens. Therefore, 
the commenters assert that because the 
United States owns 24.3 percent of NGS, 
the costs of compliance for that 24.3 
percent share should be shared among 
all American people, who will benefit 
from cleaner air. The commenters urged 
EPA to develop an alternative regulation 
that does not place additional burden on 
Indian Tribes. 



Response: EPA agrees that our 
proposed BART determination and the 
TWG Alternative will impact tribes with 
CAP water contracts. We note that the 
Joint Federal Agency Statement on NGS 
reflects the U.S. Government’s 
recognition of its responsibilities related 
to NGS and trust responsibility to 
Indian tribes affected by NGS. 



Although EPA is finalizing a BART 
Benchmark for NGS, the regulatory 
requirements of this Final Rule will 
include only the requirements and 
compliance timeframes for the TWG 
Alternative as proposed in our 
Supplemental Proposal. Under the TWG 
Alternative, emission reductions at NGS 
would be achieved in phases, including 
closure of one unit or the equivalent in 
2019, and compliance with an emission 
limit achievable with SCR in 2030. We 
note that the closure of one unit was 
possible because of the planned 
divestment of LADWP and NV Energy 
from NGS by 2019. Because LADWP 
and NV Energy are unrelated to CAP, 
EPA does not expect substantial 
compliance costs to be borne by 
Reclamation (and thus, tribes or other 
CAP water users) due to the first phase 
of emission reductions at NGS in 2019. 
EPA further notes that the 2030 
compliance date for meeting an 
emission limit achievable with SCR on 
two units at NGS is approximately 16 
years from the present day. As stated 
elsewhere in the RTC, the requirements 
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under BART and the TWG Alternative 
include emission limits, rather than 
technology requirements. Thus, 16 years 
from now, although SCR will be capable 
of meeting the emission limit, other 
technologies or options may become 
available for the operator of NGS to 
more cost-effectively meet the NOX 
emission limit of 0.07 lb/MMBtu. 



EPA recognized the potential impacts 
to tribes of our proposed BART 
determination and sought ways to 
provide flexibility and a framework for 
affected stakeholders to develop 
alternative approaches to BART. EPA 
has determined that the TWG 
Alternative achieves greater emission 
reductions than would otherwise be 
achieved under our BART 
determination, while providing 
additional time for compliance. This 
additional time allows the DOI, DOE, 
and EPA time to work with tribal 
stakeholders to identify and implement 
strategies for achieving the goals 
outlined in the Joint Federal Agency 
Statement on NGS. 



Comment: EPA lacks authority to 
regulate NGS 



Several commenters indicated that 
EPA overstepped its authority and 
stated that EPA’s proposal hinders the 
state’s ability to deal with 
environmental issues on a local level. 
One commenter stated that EPA’s 
regulations are an attack on free 
enterprise, and believes that the agenda 
of the current administration is to ban 
all coal-fired power plants regardless of 
the economic effect. 



Response: EPA disagrees that it has 
overstepped its regulatory authority and 
disagrees that any State has authority to 
regulate air pollution from sources 
located on the Navajo reservation. EPA’s 
authority to regulate NGS is established 
in sections 301(a) and 301(d)(4) of the 
CAA and the TAR. Section 301(d)(4) 
authorizes EPA to directly administer 
provisions of the CAA in Indian country 
under certain circumstances. The State 
of Arizona lacks authority to regulate air 
pollution sources located on the Navajo 
reservation. 



EPA disagrees that the regulations 
promulgated in this action, which are 
requirements consistent with the TWG 
Agreement, constitutes an attack on free 
enterprise. The TWG Alternative was 
submitted to EPA by a stakeholder 
group that had determined it was a more 
cost-effective approach to continuing to 
operate NGS than a prior proposal by 
EPA. EPA considered the direct costs of 
compliance in our five-factor BART 
analysis, and although not specifically 
required in the BART Guidelines, EPA 
also considered numerous indirect 
impacts and costs in our analysis of 



Factor 2. The comment provides no 
information other than conclusory 
statements that EPA failed to adequately 
consider the cost of compliance. EPA 
also disagrees that there is any agenda 
or effort to ban coal burning electricity 
generation. The TWG Agreement, as 
agreed upon by the members of the 
TWG, includes a provision that specifies 
continued operation of NGS as a 
conventional coal-fired power plant 
until 2044 when its lease with the 
Navajo Nation expires. Therefore, this 
rulemaking does not constitute a ban on 
burning coal. 



Comment: Lack of Consultation with 
Tribes. 



The Navajo Nation commented that 
EPA should improve communication at 
the start of any rulemakings to ensure 
that the Navajo Nation can provide 
meaningful information. The 
commenter said that even when the 
Agency develops supporting rule 
information like the RIA the Navajo 
Nation would like to be involved as it 
could impact the Nation. The 
commenter pointed out that EPA has 
known for decades that the Navajo 
Nation would be impacted by regulation 
of NGS and FCPP. The commenter 
quoted excerpts from Executive Order 
13175—Consultation and Coordination 
with Indian Tribal Governments and 
said that the standard for determining if 
a regulation has tribal implication is not 
whether it ‘‘impose[s] substantial direct 
compliance costs on tribal 
governments,’’ but rather a regulation 
has ‘‘substantial direct effects on one or 
more Indian tribes.’’ 



The Navajo Nation stated that it was 
not consulted during the development 
of the ANPR and indicated that in 
August of 2009, one day prior to the 
ANPR for NGS and FCPP, EPA made a 
courtesy call to the President of the 
Navajo Nation. The Navajo Nation 
believes that if early and meaningful 
consultation with the Nation had 
occurred this could have led to an 
adequate analysis of BART controls and 
careful examination of non-air quality 
impacts. 



The Gila River Indian Community 
expressed similar concerns regarding 
the lack of consultation. During a 
consultation on August 7, 2012, the 
commenter stated that it was their 
understanding that EPA would describe 
to the Community the proposed 
regulation prior to the rulemaking being 
issued. Instead, the commenter said, 
EPA called the night before issuing the 
rule, which the commenter said was 
inadequate and inconsistent with the 
expectations regarding consultation. 
The commenter also understood that the 
rule was to be proposed in September 



2012 but it was not proposed until 
January 2013 and in the meantime 
several stakeholders provided 
additional input to the Agency. 
However, the Community was not 
consulted during this time. In addition, 
the Community expects an explanation 
of the final rule after it is issued by EPA. 



The Hopi Tribe also commented on 
the lack of consultation and 
involvement of tribes in developing the 
regulation. The commenter submitted 
multiple letters to EPA indicating its 
concern about not being involved in the 
development of the rule or consulted 
but without providing pertinent 
information. In one of the letters, the 
commenter said that the government 
acknowledged the Hopi Tribe as a 
stakeholder and the intention to work 
with the Tribe; however, contrary to 
statements in the Joint Federal Agency 
Statement on NGS to work with tribes, 
the Hopi Tribe was not included in the 
TWG. 



The Hopi Tribe specifically indicated 
that it was denied information regarding 
the TWG Alternative and the 
development of the alternative, 
something the commenter pointed out is 
essential in order to provide relevant 
and useful comments to EPA. The 
commenter said that it has submitted 
two Freedom of Information Act (FOIA) 
requests to DOI, which included 
documentation related to NGS and 
information documenting DOI’s 
representation of the Hopi Tribe during 
the negotiation of the TWG Alternative. 
The commenter said that until it has the 
information requested via FOIA, it is not 
able to provide written comments on the 
TWG Alternative. 



The Hopi Tribe asserted that it is has 
been treated differently than other tribal 
stakeholders in the TWG Agreement. 
For example, the TWG Agreement states 
that SRP will advocate to EPA the 
Navajo Nation’s treatment as state (TAS) 
status. The Hopi Tribe indicated that the 
TWG Alternative protects the economic 
interests of the Navajo Nation and the 
Gila Indian Community but 
compromises the coal revenues of the 
Hopi Tribe and contains no mitigation 
measures for the significant and adverse 
economic impact. The Hopi Tribe 
indicated that it will be 
disproportionately and adversely 
affected by the reduced capacity at NGS. 



The Kaibab Band of Paiute Indians 
expressed similar concerns regarding 
the lack of involvement of Indian Tribes 
and demanded that EPA consider the 
requests of the Kaibab Paiute. The 
commenter referred to the TWG 
Agreement and requested that the 
Kaibab Paiute Indian Reservation 
receive $2.5 million of the $5 million 
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146 http://www.gpo.gov/fdsys/pkg/WCPD-2000-11- 
13/pdf/WCPD-2000-11-13-Pg2806-2.pdf. 



147 See listed item indicating consultation 
meeting on June 10, 2009 between Laura Yoshii, 
Acting Regional Administrator of EPA Region 9, 
and President Joe Shirley, Jr., of the Navajo Nation, 
to discuss moving forward on the ANPR for Four 
Corners Power Plant and NGS. See document titled 
‘‘2013_0109 Timeline of all tribal consultations on 
NGS.docx’’ in document number 0005 in the docket 
for this rule. 



148 See 74 FR 44313 at 44314 (August 28, 2009). 
149 See document titled ‘‘2013_0109 Timeline of 



all tribal consultation on NGS.pdf’’ in document 
number 0005 in the docket for the rule at and 
document titled ‘‘Updated Timeline of all Tribal 
Consultation on NGS_for Final Rule.pdf’’ in the 
docket for the rule. 



150 Id., and see, e.g., document 0008 in the docket 
for the rule. 



151 See page 25 and 26 of the TSD to the Proposed 
Rule, document 0014 in the docket for this rule. 



152 See document titled ‘‘Updated Timeline of all 
Tribal Consultation on NGS_for Final Rule.pdf’’ in 
the docket for the rule. 



153 Id. 
154 See comment numbers 0340, 0317, 0387, 0402, 



0419, and 0421 in the docket for the rule. 
155 See comment number 0440 in the docket for 



the rule. 
156 See document titled ‘‘2014_0107 EPA Letter to 



Chairman Honanie with Enclosure 1.pdf’’ in the 
docket for this rule. 



Local Benefit Fund designated for 
community projects within 100 miles of 
NGS (the reservation is 60 miles from 
NGS). Also, the commenter said that the 
TWG Agreement promotes the 
development of clean energy, and based 
on that provision of the agreement, the 
commenter requested a 250 MW solar 
farm. 



The Tohono O’odham Nation objected 
that a number of Indian nations that 
would be substantially affected by the 
rule were excluded from the TWG. The 
commenter noted that it is particularly 
concerned with maintaining CAP water 
delivery under whatever rule is 
finalized by EPA. 



Response: EPA understands the 
importance of NGS to numerous tribes 
located in Arizona and the importance 
of our trust responsibility to Indian 
tribes affected by NGS. As a result, we 
have attempted to ensure that these 
tribes were consulted throughout the 
rulemaking process. We respectfully 
disagree that there was a lack of 
consultation with tribes. 



EPA agrees with the Navajo Nation 
that Executive Order 13175 defines 
‘‘policies that have tribal implications’’ 
to refer to regulations or other actions 
that have substantial direct effects on 
one or more Indian tribes.146 We 
disagree that EPA’s discussion of direct 
compliance costs on tribal governments 
is not a correct standard for 
consideration and note that section 5(b) 
of EO 13175 further states that 



To the extent practicable and permitted by 
law, no agency shall promulgate any 
regulation that has tribal implications, that 
imposes substantial direct compliance costs 
on Indian tribal governments, and that is not 
required by statute . . . 



In our discussion of EO 13175, we 
included consideration of substantial 
direct compliance costs to tribal 
governments, as well as the broader 
consideration of substantial direct 
effects on one or more Indian tribes. We 
conclude that our proposed action on 
NGS will have tribal implications and 
may have substantial indirect effects on 
tribes, but will not impose substantial 
direct compliance costs on Indian tribal 
governments. We also conclude that this 
rule is appropriate under the CAA 
because NGS is a facility that is subject 
to BART. 



In our proposed rule, EPA provided a 
document that listed all written or 
telephone correspondence as well as 
consultation meetings between EPA and 
Tribes on NGS. Although the 
commenter suggests that EPA’s 
telephone call to the President of the 



Navajo Nation one day prior to the 
signature of the ANPR in August 2009 
was our first communication with the 
Nation on the subject, we note that the 
timeline includes a meeting between 
EPA and the Navajo Nation that 
occurred two months prior to the ANPR 
to discuss EPA’s plans to move forward 
on an ANPR related to our ongoing 
BART analyses for FCPP and NGS.147 
EPA further notes that the ANPR was 
not a proposed rule. The ANPR was an 
Advanced Notice of Proposed 
Rulemaking where we provided the 
public advance notice of our intention 
to develop rulemakings for FCPP and 
NGS. EPA included some initial 
analysis of two of the BART factors and 
stated that the ‘‘specific purpose of this 
ANPR is for EPA to collect additional 
information.’’ 148 Subsequent to the 
publication of the ANPR in the Federal 
Register on August 28, 2009, and prior 
to our proposed rule on NGS, EPA held 
four consultation meetings with tribes 
in 2009, eight consultation meetings 
with tribes in 2010, eight consultation 
meetings in 2011, and ten consultation 
meetings with tribes in 2012.149 Of these 
meetings, at least eight were held as 
group consultation sessions where all 
tribes in Arizona were invited to 
participate and were provided the 
opportunity to request individual 
consultation meetings as well.150 



The Navajo Nation, the Hopi Tribe, 
the Gila River Indian Community, the 
Tohono O’odham Nation, the Ak-Chin 
Indian Community, the Pascua Yaqui 
Tribe, the Fort McDowell Yavapai 
Nation, and the Yavapai-Apache Nation, 
and the Inter Tribal Council of Arizona 
submitted comments to EPA on the 
ANPR. EPA summarized and provided 
responses to comments received from 
tribal governments in the TSD for our 
proposed rule on NGS.151 The primary 
concerns expressed by the tribal 
governments related to the economic 
importance of NGS and the relationship 
of NGS with CAP and Indian Water 



Settlement Agreements. The Navajo 
Nation also commented on specific 
aspects of the five-factor analysis for 
BART, and the Hopi Tribe submitted an 
economic study it had commissioned 
that expresses concern that regulatory 
actions would force NGS to close. In our 
proposed rule and in our development 
of our proposed framework for BART 
Alternatives, including the credit for 
early installation of LNB/SOFA, EPA 
recognized the importance of NGS to 
tribes in Arizona, both in contributing to 
the economies of the Navajo Nation and 
Hopi Tribe, and in serving as a source 
of electrical power for CAP and a source 
of revenue to the Lower Colorado River 
Basin Development Fund, as related to 
water settlement agreements with 
numerous tribes in Arizona. Based on 
this recognition, EPA put forth 
additional options for greater flexibility 
in the compliance timeframe and 
invited stakeholders to develop and 
submit additional BART Alternatives to 
EPA for consideration. 



Following the publication of our 
proposed rule on February 5, 2013, EPA 
engaged in 17 consultation meetings 
with tribes prior to the January 2014 
close of the public comment period.152 
Of these meetings, at least two were 
held as group consultation sessions 
where all tribes in Arizona were invited 
to participate and were provided the 
opportunity to request individual 
consultation meetings as well.153 EPA 
received comment letters on our 
proposal and Supplemental Proposal 
from the Navajo Nation, the Gila River 
Indian Community, the Tohono 
O’odham Nation, the Ak-Chin Indian 
Community, the Tonto Apache Tribe, 
the San Carlos Apache Tribe, and the 
Kaibab Band of Paiute Indians.154 At the 
request of two tribes for additional time 
beyond January 6, 2014 to submit 
comments, EPA agreed that we would 
consider comments from tribal 
governments submitted after the close of 
the comment period. The White 
Mountain Apache Tribe submitted 
comments on February 5, 2014.155 In 
addition, in response to their request to 
EPA for information related to NGS, we 
provided responsive documents to the 
Hopi Tribe on January 7, 2014.156 As 
shown in additional correspondence, 
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157 See document titled ‘‘2014_0131 Letter from 
Chairman Honanie.pdf’’ and document titled 
‘‘2014_0206 EPA Response to Chairman Honanie_
Hopi Tribe.pdf’’ in the docket for this rule. 



158 The EPA policy on Consultation and 
Coordination with Indian Tribes is posted on the 
following Web site: http://www.epa.gov/tribal/
consultation/consult-policy.htm. 



159 See Appendix A (List of Written Comments) 
to the RTC and the docket for this rulemaking. 



the Hopi Tribe requested additional 
time to submit comments, and EPA 
again agreed to consider late comments 
from the Hopi Tribe.157 EPA did not 
receive any further comments from the 
Hopi Tribe. 



Several tribes also expressed concern 
that the Technical Work Group included 
only two tribes, the Navajo Nation and 
the Gila River Indian Community, and 
excluded numerous other tribes that 
also have a significant economic interest 
in NGS. EPA recognizes that many 
tribes were not included in the 
development of the TWG Agreement. 
EPA was not involved in the formation 
of the TWG or any of the negotiations 
between the members of the TWG in 
developing the TWG Agreement. In 
addition, our evaluation of the TWG 
Agreement was for the sole purpose of 
determining whether Appendix B to the 
TWG Agreement meets our framework 
for a ‘‘better than BART’’ Alternative. 
Therefore, although EPA agrees that 
many tribes have economic interest in 
NGS and CAP, EPA does not have any 
role in the distribution of funds 
described in the TWG Agreement. 



Based on numerous consultation 
meetings between high-level officials 
from EPA and elected tribal leaders, 
beginning in 2009 and extending into 
2013, and our development of flexible 
options for BART Alternatives in 
response to comments from tribes, EPA 
considers our consultation on NGS to be 
consistent with EO 13175 and EPA’s 
policy to engage in early and 
meaningful consultation with tribes.158 
EPA will provide notification of our 
Final Rule, in writing, to all tribal 
governments that submitted comments 
to EPA on our Proposed Rule or 
Supplemental Proposal and will provide 
our written responses to their specific 
comments. All written correspondence 
from tribal governments to EPA 
regarding NGS and our proposed BART 
determination is available in the docket 
for this rulemaking.159 



V. Summary of Final Action 



On February 5, 2013, EPA issued a 
proposed BART analysis of NOX 
controls at NGS. Based on that analysis, 
EPA proposed a NOX emission limit of 
0.055 lb/MMBtu for all three units 
within five years of a Final Rule. Our 



proposed rule also set out a framework 
for evaluating BART alternatives at 
NGS. EPA proposed a ‘‘better than 
BART’’ alternative (Alternative 1), 
consistent with this proposed 
framework, requiring compliance with a 
NOX emission limit of 0.055 lb/MMBtu 
on one unit per year in 2021, 2022, and 
2023. EPA invited stakeholders to 
submit additional alternatives, 
consistent with our proposed framework 
for ‘‘better than BART’’ alternatives, to 
EPA for consideration. 



On July 26, 2013, a stakeholder group, 
known as the TWG, submitted an 
agreement among seven diverse entities 
(TWG Agreement) that included an 
additional BART alternative (Appendix 
B to the TWG Agreement). In general, 
this alternative includes closure of one 
unit at NGS, or curtailment of net 
generating capacity by an equivalent 
amount, in 2019 and compliance with 
an emission limit of 0.07 lb/MMBtu on 
two units at NGS in 2030. The TWG 
Agreement also included a provision 
requiring the owners of NGS to cease 
conventional coal-fired generation at 
NGS by the end of 2044. EPA 
independently evaluated Appendix B to 
the TWG Agreement to determine 
whether it complied with the framework 
we put forth in our Proposed Rule, as 
well as the statutory and regulatory 
requirements in the CAA and the RHR. 



On October 22, 2013, EPA published 
a Supplemental Proposal. Our 
Supplemental Proposal contained a 
detailed evaluation of Appendix B to 
the TWG Agreement along with a 
discussion of our legal rationale for 
proposing to approve requirements 
consistent with the TWG Agreement as 
a ‘‘better than BART’’ alternative. Our 
Supplemental Proposal and this Final 
Rule refer to our regulations that are 
generally consistent with Appendix B to 
the TWG Agreement as the ‘‘TWG 
Alternative.’’ The Supplemental 
Proposal (i.e., the TWG Alternative) 
included regulatory requirements to 
achieve substantial NOX reductions over 
time, as well as a cap in cumulative 
NOX emissions from NGS over 2009– 
2044 (2009–2044 NOX Cap) to ensure 
that lifetime emissions from NGS under 
the TWG Alternative do not exceed 
lifetime emissions that would have 
otherwise occurred under our proposed 
BART determination for NGS (BART 
Benchmark). 



Based on our review of all comments 
we received on the Proposed Rule and 
Supplemental Proposal, EPA is taking 
action to finalize requirements 
consistent with the TWG Agreement, as 
a ‘‘better than BART’’ Alternative (TWG 
Alternative) put forth in our 
Supplemental Proposal. EPA is also 



taking final action to determine that a 
BART Benchmark, consistent with our 
proposed BART determination, is 
appropriate for establishing the 2009– 
2044 NOX Cap under the TWG 
Alternative. EPA is not finalizing our 
proposed BART determination for NGS 
in the regulatory requirements of this 
Final Rule, and EPA is not taking action 
to finalize Alternative 1, the ‘‘better than 
BART’’ Alternative we put forth in our 
Proposed Rule. 



This Final Action is expected to result 
in over an 80 percent reduction in NOX 
emissions and to significantly reduce 
the impact of NGS on visibility at 11 
mandatory Class I Federal areas. EPA’s 
action to finalize requirements 
consistent with the TWG Agreement as 
a ‘‘better than BART’’ alternative for 
NGS will ensure that lifetime NOX 
emissions from NGS do not exceed the 
BART Benchmark. 



VI. Administrative Requirements 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



This action will finalize a source- 
specific FIP for a single generating 
source. This type of action is exempt 
from review under Executive Orders 
12866 (58 FR 51735, October 4, 1993) 
and 13563 (76 FR 3821, January 21, 
2011). 



B. Paperwork Reduction Act 



This action does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. Under the 
Paperwork Reduction Act, a ‘‘collection 
of information’’ is defined as a 
requirement for ‘‘answers to . . . 
identical reporting or recordkeeping 
requirements imposed on ten or more 
persons. . . .’’ 44 U.S.C. 3502(3)(A). 
Because the final FIP applies to a single 
facility, Navajo Generating Station, the 
Paperwork Reduction Act does not 
apply. See 5 CFR 1320(c). 



Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
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information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 



An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR Part 9. 



C. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RFA) 



generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 



For purposes of assessing the impacts 
of today’s rule on small entities, small 
entity is defined as: (1) A small business 
as defined by the Small Business 
Administration’s (SBA) regulations at 13 
CFR 121.201; (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 
than 50,000; and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. 



After considering the economic 
impacts of this action on small entities, 
I certify that this final action will not 
have a significant economic impact on 
a substantial number of small entities. 
The Navajo Generating Station is not a 
small entity and the FIP for Navajo 
Generating Station being finalized today 
does not impose any compliance 
requirements on small entities. See Mid- 
Tex Electric Cooperative, Inc. v. FERC, 
773 F.2d 327 (D.C. Cir. 1985). We 
recognize that several tribes located in 
Arizona have expressed concerns 
regarding potential indirect effects of 
this Final Rule; however, these indirect 
effects are not direct compliance costs 
or requirements on small entities. 



D. Unfunded Mandates Reform Act 
(UMRA) 



This rule will impose an enforceable 
duty on the private sector owners of 
Navajo Generating Station. However, 
this rule does not contain a Federal 
mandate that may result in expenditures 
of $100 million (in 1996 dollars) or 
more for State, local, and tribal 
governments, in the aggregate, or the 



private sector in any one year. EPA’s 
estimate for the total annual cost to 
install and operate SCR on all three 
units at NGS if it had been required to 
comply with BART does not exceed 
$100 million (in 1996 dollars) in any 
one year. Because we are finalizing 
requirements consistent with Appendix 
B to the TWG Agreement, which 
provides more flexibility than EPA’s 
proposed BART determination and 
would, at most, require installation and 
operation of SCR on two units, rather 
than three units at NGS, EPA expects 
the total annual cost of implementing 
the TWG Alternative to also not exceed 
$100 million (in 1996 dollars). Thus, 
this rule is not subject to the 
requirements of sections 202 or 205 of 
UMRA. This action is also not subject to 
the requirements of section 203 of 
UMRA because it contains no regulatory 
requirements that might significantly or 
uniquely affect small governments. This 
rule will not impose direct compliance 
costs on the Navajo Nation, and will not 
preempt Navajo law. This final action 
will reduce the emissions of NOX from 
a single source, the Navajo Generating 
Station. 



E. Executive Order 13132: Federalism 
This action does not have federalism 



implications. It will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or in the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. This final action 
requires emission reductions of NOX at 
a specific stationary source located in 
Indian country. Thus, Executive Order 
13132 does not apply to this action. 



F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 



Subject to the Executive Order 13175 
(65 FR 67249, November 9, 2000) EPA 
may not issue a regulation that has tribal 
implications, that imposes substantial 
direct compliance costs, and that is not 
required by statute, unless the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by tribal governments, or 
EPA consults with tribal officials early 
in the process of developing the 
proposed regulation and develops a 
tribal summary impact statement. EO 
13175 defines ‘‘policies that have tribal 
implications’’ to refer to regulations or 
other actions that have substantial direct 
effects on one or more Indian tribes. 



EPA has concluded that this Final 
Action will have tribal implications 
based on the direct relationship between 



NGS and the Navajo Nation. In addition, 
EPA anticipates that the following direct 
and indirect effects may result from the 
TWG Alternative and Reclamation’s 
ownership interest in NGS: Decreased 
revenues to the Hopi Tribe and the 
Navajo Nation associated with the 
closure of one unit or curtailment of 
electricity generation in 2019; and 
increased water costs to tribes 
associated with the installation of 
controls to meet an emission limit of 
0.07 lb/MMBtu in 2030. However, it 
will neither pre-empt Tribal law nor 
impose substantial direct compliance 
costs on tribal governments (no tribal 
government is an owner or participant 
in NGS and therefore no tribal 
government will be required to pay 
direct costs of compliance). We note 
that the Navajo Nation has the option to 
purchase up to a 170 MW share of NGS 
in 2019. EPA understands that the 
Navajo Nation has not yet made its 
decision and therefore, currently, no 
tribal government is a Participant in 
NGS. 



The owners of NGS, together with the 
Navajo Nation, the Gila River Indian 
Community, and several other 
stakeholders, submitted the TWG 
Agreement to EPA that would provide 
compliance flexibility to the owners and 
result in greater reasonable progress 
than BART toward the national 
visibility goal. This TWG Alternative 
involves closure or curtailment of 
production on one unit of NGS and 
installation of add-on pollution controls 
to the remaining two units. EPA issued 
a Supplemental Proposal proposing to 
find that the TWG Alternative met the 
requirements of the CAA and RHR. 
Today, EPA is finalizing requirements 
consistent with the TWG Agreement. 
Because the TWG Alternative involves 
the closure or curtailment of production 
on one unit and an associated decline in 
the amount of coal mined and 
combusted, to the extent that taxes or 
royalties paid to the Hopi Tribe and the 
Navajo Nation by the operators of 
Navajo Generating Station and the 
Kayenta Mine, are tied to the amount of 
coal that is mined or the amount of 
electricity that is generated at NGS, the 
revenues to the Hopi Tribe and Navajo 
Nation may be expected to decline. In 
addition, under the TWG Alternative, 
when the installation of add-on 
pollution controls occurs in 2030, EPA 
expects the CAWCD variable OM&R 
water rate to increase, affecting tribes 
with allocations of CAP water. 



EPA consulted with tribal officials 
early in the process of developing this 
regulation to permit them to have 
meaningful and timely input into its 
development. EPA first put forth an 
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160 See Joint Federal Agency Statement Regarding 
Navajo Generating Station, dated January 4, 2013, 
in the docket for this proposed rulemaking. 



161 See Factor 2 analysis, 78 FR 8281–8284 
(February 5, 2013). 



162 Id. 
163 Id. at 8291. 
164 Id. at 8289. 



165 As described in our Supplemental Proposal 
(78 FR 62512, October 22, 2013), the seven elements 
of the TWG Agreement were (1) a description of a 
‘‘Reasonable Progress Alternative to BART’’ 
(Appendix B to the TWG Agreement); (2) a study 
of options by Reclamation for replacing the federal 
share of energy being generated from NGS with low- 
emitting energy; (3) commitments by Interior to 
reduce or offset emissions of carbon dioxide (CO2) 
by three percent per year and facilitate the 
development of clean energy resources; (4) 
commitments by Interior to mitigate potential 
impacts from EPA’s final BART rule to Affected 
Tribes; (5) a commitment by Interior to carry out the 
Phase 2 Study by the National Renewable Energy 
Laboratory (NREL) for the purposes of studying 
options for the future of NGS; (6) a commitment by 
SRP to make funds available for a Local Benefit 
Fund for community improvement projects within 
100 miles of NGS or the Kayenta Mine; and (7) a 
summary of obligations of the Parties to the 
Agreement and miscellaneous legal provisions. 



166 See document titled ‘‘Updated Timeline of All 
Tribal Consultations on NGS for Final Rule.docx’’ 
in the docket for this rulemaking. 



167 See document titled ‘‘Updated Timeline of all 
Tribal Consultation on NGS_for Final Rule.pdf’’ in 
the docket for the rule. 



168 Id. 



ANPR on August 28, 2009 to accept 
comment on preliminary information 
provided by FCPP and NGS and to begin 
the consultation process with the 
Federal Land Managers and affected 
tribes. 



EPA received numerous comments on 
the ANPR from tribes and tribal 
organizations, including the Navajo 
Nation, Hopi Tribe, Gila River Indian 
Community, Ak-Chin Indian 
Community, Tohono O’odham Nation, 
Pascua Yaqui Tribe, Fort McDowell 
Yavapai Nation, Yavapai-Apache 
Nation, and the Inter Tribal Council of 
Arizona. Comments from the Navajo 
Nation on NGS and from the Hopi Tribe 
focused on the significant contribution 
of coal-related royalties, taxes, and 
employment at NGS and the Kayenta 
Mine to the economies of the Navajo 
Nation and the Hopi Tribe. Comments 
from the Gila River Indian Community, 
the Tohono O’odham Nation, and other 
tribes located in Arizona focused on the 
importance of continued operation of 
NGS as a source of power to CAP, in 
order for the federal government to meet 
obligations under existing water 
settlement agreements. The importance 
to tribes of continued operation of NGS 
and affordable water costs cannot be 
overemphasized. 



Given the extent of federal and tribal 
interests in NGS and the federal 
government’s trust responsibility to 
Indian tribes, on January 4, 2013, EPA, 
DOI, and DOE signed a joint federal 
agency statement committing to 
collaborate on several short- and long- 
term goals, including analyzing and 
pursuing strategies for providing clean, 
affordable and reliable power, affordable 
and sustainable water, and sustainable 
economic development to key 
stakeholders who currently depend on 
NGS.160 The partner agencies have 
already begun to work together with 
stakeholders to identify and undertake 
actions that support implementation of 
BART, including seeking funding to 
cover expenses for pollution control or 
other necessary upgrades for the federal 
portion of NGS. The agencies have also 
begun work to jointly support a phase 
2 report to analyze a full range of clean 
energy options for NGS. Finally, the 
agencies intend to work with 
stakeholders to develop a roadmap for 
achieving long-term, innovative clean 
energy solutions for NGS. 



In our February 5, 2013 Proposed 
Rule, EPA exercised discretion to 
include in our analysis of Factor 2 
(Energy and Non-Air Quality Impacts), 



an examination of the viability of 
continued operation of NGS if new NOX 
controls are required, to address the 
concern expressed by numerous tribes 
that a BART determination requiring 
SCR would force NGS to close. Our 
analysis showed that although SCR 
would increase the cost of electricity 
generation at NGS, installing and 
operating SCR at NGS would still be less 
costly than replacing NGS with power 
purchased from elsewhere in the 
West.161 However, we also recognized 
that the timing of regulatory compliance 
is an important consideration given 
potential ownership changes and other 
requirements related to the extension of 
the NGS lease and other rights-of-way 
agreements. As part of our Factor 2 
analysis, we also estimated potential 
water rate increases to tribes.162 As 
discussed in our proposed rule, EPA 
considers the potential economic 
impacts to tribes to argue for flexibility 
in the compliance timeframe for NGS. 



In addition to our proposed BART 
determination for NGS, EPA also 
proposed a framework for evaluating 
alternatives to BART that provide 
options for flexibility in achieving 
emission reductions at NGS. EPA 
proposed an alternative to BART 
consistent with our proposed framework 
and invited stakeholders to submit other 
alternatives to BART that reduce NOX 
emissions at NGS while providing long- 
term, sustainable benefits for tribes.163 
We noted that the extended timeframe 
for compliance would not, in itself, 
avoid or mitigate increases in water 
rates for tribes located in Arizona; 
however, it would provide time for the 
collaborating federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover the expenses for the 
federal portion of pollution control at 
NGS.164 



Following our Proposed Rule, the 
TWG, which included the Navajo 
Nation, the Gila River Indian 
Community, and the Interior, together 
with four additional groups, submitted 
their agreement (TWG Agreement) that 
contained an additional BART 
alternative for consideration (Appendix 
B to the TWG Agreement). Although 
EPA was not part of the TWG, we note 
that the TWG Agreement included 
seven elements, including elements 
directly or indirectly related to tribes, 
i.e., commitments by Interior to mitigate 
potential impacts from EPA’s final 



BART rule to Affected Tribes and a 
commitment by SRP to make funds 
available for a Local Benefit Fund for 
community improvement projects 
within 100 miles of NGS or the Kayenta 
Mine.165 



EPA has met with tribes on numerous 
occasions to discuss the significance of 
NGS to tribal economies and tribal 
water interests in Arizona.166 
Consultations with tribes included 
potential economic impacts associated 
with a BART determination for NGS, as 
well as potential impacts from EPA’s 
Mercury and Air Toxics Standards 
(MATS) rulemaking. 



In recognition of the unusual 
complexity of regulating NGS, 
representatives from EPA, including the 
Assistant Administrator and the Deputy 
Assistant Administrator for the Office of 
Air and Radiation and the Regional 
Administrator for Region 9, visited NGS 
and affected communities in the area. 
EPA officials have also met with 
additional stakeholders, at various 
locations, including EPA offices in San 
Francisco, California and Washington, 
DC, and offices of individual tribal 
governing councils and the Inter Tribal 
Council of Arizona. 



Following the publication of our 
proposed rule on February 5, 2013, EPA 
engaged in 17 consultation meetings 
with tribes prior to the January 2014 
close of the public comment period.167 
Of these meetings, at least two were 
held as group consultation sessions 
where all tribes in Arizona were invited 
to participate and were provided the 
opportunity to request individual 
consultation meetings as well.168 EPA 
received comment letters on our 
proposal and Supplemental Proposal 
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169 See comment numbers 0340, 0317, 0387, 0402, 
0419, and 0421 in the docket for the rule. 



170 See comment number 0440 in the docket for 
the rule. 



171 See document titled ‘‘2014_0107 EPA Letter to 
Chairman Honanie with Enclosure 1.pdf’’ in the 
docket for this rule. 



172 See document titled ‘‘2014_0131 Letter from 
Chairman Honanie.pdf’’ and document titled 
‘‘2014_0206 EPA Response to Chairman Honanie_
Hopi Tribe.pdf’’ in the docket for this rule. 



173 EPA’s policy on Consultation and 
Coordination with Indian Tribes is posted on the 
following Web site: http://www.epa.gov/tribal/
consultation/consult-policy.htm. 



from the Navajo Nation, the Gila River 
Indian Community, the Tohono 
O’odham Nation, the Ak-Chin Indian 
Community, the Tonto Apache Tribe, 
the San Carlos Apache Tribe, and the 
Kaibab Band of Paiute Indians.169 At the 
request of two tribes for additional time 
beyond January 6, 2014 to submit 
comments, EPA exercised our discretion 
to accept comments from tribal 
governments after the close of the 
comment period. The White Mountain 
Apache Tribe submitted comments on 
February 5, 2014.170 In addition, in 
response to their request to EPA for 
information related to NGS, we 
provided responsive documents to the 
Hopi Tribe on January 7, 2014.171 As 
shown in additional correspondence, 
the Hopi Tribe requested additional 
time to submit comments, and EPA 
continued to exercise our discretion to 
accept late comments from the Hopi 
Tribe.172 Our separate response to 
comments document contains a 
summary of all substantive comments 
and EPA’s responses to those comments. 



Several tribes expressed concern that 
the Technical Work Group included 
only two tribes, the Navajo Nation and 
the Gila River Indian Community, and 
excluded numerous other tribes that 
also have a significant economic interest 
in NGS. Several tribes also asserted that 
the Proposed Rule and Supplemental 
Proposal have disproportionate impacts 
on tribes with CAP water settlements 
and urged EPA to develop an alternative 
regulation that does not place an 
additional burden on Indian tribes. 
Another tribe requested that a portion of 
the funds identified in the TWG 
Agreement be designated to their tribe. 



EPA recognizes that many tribes did 
not participate in the development of 
the TWG Agreement. EPA was not 
involved in the formation of the 
Technical Work Group or any of the 
negotiations between the members of 
the TWG in developing the TWG 
Agreement. In addition, our evaluation 
of the TWG Agreement was for the sole 
purpose of determining whether the 
TWG Alternative (Appendix B to the 
TWG Agreement) meets our framework 
for a ‘‘better than BART’’ Alternative. 
Therefore, although EPA agrees that 
many tribes have economic interests in 



NGS and CAP, EPA did not have a role 
in the TWG Agreement and does not 
have any role in the distribution of 
funds described in the TWG Agreement. 



EPA recognizes that our final action 
will have tribal implications. Because 
we are taking action to finalize 
requirements consistent with the TWG 
Agreement, EPA anticipates that 
increases in CAP water costs as a result 
of the installation of new air pollution 
controls at NGS would not occur until 
2030. In addition, as stated elsewhere, 
EPA has committed to collaborating 
with other federal agencies to explore 
options to avoid or minimize potential 
impacts to tribes, including seeking 
funding to cover the expenses for the 
federal portion of pollution control at 
NGS. 



In summary, EPA has taken numerous 
steps, as described in the preceding 
paragraphs, to evaluate the potential 
impacts on Tribes and to identify and 
provide the flexibility for others to 
develop alternative approaches that 
would meet the requirements of the 
CAA and the RHR while being as 
sensitive as possible to concerns raised 
by Tribes. Through the Joint Federal 
Agency Statement on NGS, the federal 
government has recognized its 
obligations through its trust 
responsibility and through its specific 
historical and ongoing involvement 
with NGS and water rights settlements 
with Tribes. That agreement reflects our 
commitment to ongoing engagement 
with affected Tribes and to the pursuit 
of a long-term solution for electricity 
generation that is protective of the 
economic interests of Tribes and public 
health and the environment. 



Based on numerous consultation 
meetings between high-level officials 
from EPA and elected tribal leaders, 
beginning in 2009 and extending into 
2013, and our development of flexible 
options for BART Alternatives in 
response to comments from tribes, EPA 
considers our consultation on NGS to be 
consistent with EO 13175 and EPA’s 
policy to engage in early and 
meaningful consultation with tribes.173 



G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



Executive Order 13045: Protection of 
Children from Environmental Health 
Risks and Safety Risks (62 FR 19885, 
April 23, 1997), applies to any rule that: 
(1) Is determined to be economically 
significant as defined under Executive 



Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 



This rule is not subject to Executive 
Order 13045 because it requires 
emissions reductions of NOX from a 
single stationary source. Because this 
action only applies to a single source 
and is not a rule of general applicability, 
it is not economically significant as 
defined under Executive Order 12866, 
and does not have a disproportionate 
effect on children. However, to the 
extent that the rule will reduce 
emissions of NOX, which contributes to 
ozone formation, the rule will have a 
beneficial effect on children’s health by 
reducing air pollution that causes or 
exacerbates childhood asthma and other 
respiratory issues. 



H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



This action is not subject to Executive 
Order 13211 (66 FR 28355 (May 22, 
2001)), because it is not a significant 
regulatory action under Executive Order 
12866. 



I. National Technology Transfer and 
Advancement Act 



Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA), Public Law 104– 
113, 12 (10) (15 U.S.C. 272 note) directs 
EPA to use voluntary consensus 
standards (VCS) in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. VCS are 
technical standards (e.g., materials 
specifications, test methods, sampling 
procedures and business practices) that 
are developed or adopted by the VCS 
bodies. The NTTAA directs EPA to 
provide Congress, through annual 
reports to OMB, with explanations 
when the Agency decides not to use 
available and applicable VCS. 



Consistent with the NTTAA, the 
Agency conducted a search to identify 
potentially applicable VCS. For the 
measurements listed below, there are a 
number of VCS that appear to have 
possible use in lieu of the EPA test 
methods and performance specifications 
(40 CFR Part 60, Appendices A and B) 
noted next to the measurement 
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174 See, for example, document number 0232 in 
the ANPR docket at EPA–R09–OAR–2009–0598, 
and document numbers 0008 and 0009 in the 
docket for this rule at EPA–R09–OAR–2013–0009. 



175 See, for example, document number 0150, 
0152, 0166, 0173, 0302, and 0303 in the docket for 
this rule. 



176 See document number 0122 in the docket for 
this rulemaking. 



177 See document numbers 0182, 0183, and 0184 
in the docket for this rulemaking. 



178 EPA engaged with the government of the Hopi 
Tribe to search for an oral interpreter between 
English and the Hopi language, but the Hopi Tribe 
was unable to locate anyone to provide those 
services. 



179 See document 0219 in the docket for this 
rulemaking. 



requirements. It would not be practical 
to specify these standards in the current 
rulemaking due to a lack of sufficient 
data on equivalency and validation and 
because some are still under 
development. However, EPA’s Office of 
Air Quality Planning and Standards is 
in the process of reviewing all available 
VCS for incorporation by reference into 
the test methods and performance 
specifications of 40 CFR Part 60, 
Appendices A and B. Any VCS so 
incorporated in a specified test method 
or performance specification would 
then be available for use in determining 
the emissions from this facility. This 
will be an ongoing process designed to 
incorporate suitable VCS as they 
become available. 



J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 



Executive Order 12898 (59 FR 7629, 
February 16, 1994), establishes federal 
executive policy on environmental 
justice. Its main provision directs 
federal agencies, to the greatest extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. 



EPA has determined that this final 
rule will not have disproportionately 
high and adverse human health or 
environmental effects on minority or 
low-income populations because it 
increases the level of environmental 
protection for all affected populations 
without having any disproportionately 
high and adverse human health or 
environmental effects on any 
population, including any minority or 
low-income population. 



EPA recognizes that numerous 
commenters have stated that this 
rulemaking has environmental justice 
implications because NGS, which is 
among the largest coal-fired power 
plants in the country, is located on the 
Navajo Nation. Commenters have also 
expressed concern that the documents 
associated with this rule are too 
technical for community members to 
understand. Some commenters have 
also argued that EPA should apply the 
same standard to NGS as other coal- 
burning power plants (e.g., Four Corners 
Power Plant), and that the extended 
compliance timeframe for NGS is an 
environmental justice issue. 



Fair treatment and meaningful 
involvement are critical components of 



environmental justice and EPA takes 
fair treatment and meaningful 
involvement seriously. We provided 
numerous opportunities for tribal 
governments, environmental and tribal 
non-governmental organizations, and 
other interested stakeholders to provide 
input in the development of our 
Proposed Rule, Supplemental Proposal, 
and Final Rule for NGS. 



As discussed in more detail in the 
RTC, EPA began our public involvement 
process for a BART determination for 
NGS in 2009, when we published an 
Advanced Notice of Proposed 
Rulemaking (ANPR). During 2009 
through 2012, EPA met with various 
stakeholders, including tribal 
governments and Navajo environmental 
groups to discuss NGS and hear 
concerns related to a BART 
determination for this facility.174 During 
the 11-month comment period for our 
Proposed Rule, EPA continued to meet 
with stakeholders to discuss our 
proposed BART determination for NGS 
and our framework for ‘‘better than 
BART’’ alternatives.175 



On July 26, 2013, the TWG submitted 
the TWG Agreement to EPA for 
consideration. EPA posted the TWG 
Agreement to our docket on the same 
day to provide the public an 
opportunity to review it.176 On 
September 25, 2013, EPA posted a 
Supplemental Proposal, along with 
supporting documents, to the docket to 
allow for early review by interested 
parties.177 The Supplemental Proposal 
was published in the Federal Register 
on October 22, 2013. The comment 
period for the Supplemental Proposal 
closed on the same day as the BART 
proposal, on January 6, 2014. The 
Supplemental Proposal also included 
notice of five open house and public 
hearing events EPA scheduled 
throughout Arizona in November 2013. 
The open houses allowed members of 
the public an opportunity to talk with 
representatives from EPA and ask 
questions. EPA held events at the 
LeChee Chapter House, located on the 
Navajo Nation, as well as in Page, 
Arizona, and provided oral 
interpretation services between English 
and Diné (the Navajo language). EPA 
also held an event at the Hopi Day 



School, located in Kykotsmovi, the seat 
of the Hopi tribal government.178 
Finally, we also held events in Phoenix 
and in Tucson, Arizona, to allow 
stakeholders in central and southern 
Arizona, representing CAP water 
interests and several tribes receiving 
CAP water, the opportunity to provide 
comment and talk with representatives 
from EPA. 



EPA understands that the TSD and 
Federal Register notices include 
technical information that may be 
difficult to understand. EPA provided 
Fact Sheets and handouts, written in 
plain language, at the open house and 
public hearing events.179 EPA 
representatives were also present at the 
events to discuss and explain our 
Proposals. 



EPA recognizes that some 
commenters may view the timeframe for 
compliance under EPA’s framework for 
BART Alternatives as an environmental 
justice issue. We note that the Navajo 
Nation and other Tribes expressed 
concern with the potential economic 
impacts of this rulemaking. The 
flexibility we provided has allowed for 
a balance between these considerations. 



We further note that the LNB/SOFA 
credit, an important component of the 
timeframe under our ‘‘better than 
BART’’ framework, was based on real, 
actual emission reductions beginning in 
2009 that were voluntary and not 
required by any rule or regulation. We 
also note that the TWG Alternative, 
which calls for closure of one unit in 
2019 (or equivalent curtailment), will 
result not only in reductions of NOX, 
but also reductions of several other 
pollutants, including SO2, PM, CO2, and 
hazardous air pollutants. Although the 
compliance date of emission limit for 
two units (achievable with the 
installation of SCR) under the TWG 
Alternative is in 2030, over 2009 to 
2044, the TWG Alternative will result in 
greater NOX reductions than would have 
been achieved under BART, will result 
in step-wise reductions of NOX and 
additional pollutants that affect 
visibility or human health, and will 
provide an enforceable mechanism to 
ensure that NGS ceases conventional 
coal-fired electricity generation at NGS 
by the end of 2044. All of these 
measures will increase the level of 
environmental protection for 
communities affected by NGS. 
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K. Congressional Review Act 



The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. Section 804 
exempts from section 801 the following 
types of rules (1) rules of particular 
applicability; (2) rules relating to agency 
management or personnel; and (3) rules 
of agency organization, procedure, or 
practice that do not substantially affect 
the rights or obligations of non-agency 
parties. 5 U.S.C. 804(3). EPA is not 
required to submit a rule report 
regarding today’s action under section 
801 because this action is a rule of 
particular applicability. This rule 
finalizes a source-specific FIP for a 
single generating source. 



L. Petitions for Judicial Review 



Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by October 7, 2014. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. See CAA 
section 307(b)(2). 



List of Subjects in 40 CFR Part 49 



Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Indians, 
Intergovernmental relations, Reporting 
and recordkeeping requirements. 



Dated: July 28, 2014. 
Gina McCarthy, 
Administrator. 



Title 40, chapter I of the Code of 
Federal Regulations is amended as 
follows: 



PART 49—INDIAN COUNTRY: AIR 
QUALITY PLANNING AND 
MANAGEMENT 



■ 1. The authority citation for part 49 
continues to read as follows: 



Authority: 42 U.S.C. 7401, et seq. 



■ 2. Section 49.5513 is amended by 
adding paragraph (j) to read as follows: 



§ 49.5513 Federal Implementation Plan 
Provisions for Navajo Generating Station, 
Navajo Nation. 



* * * * * 
(j)(1) Applicability. Regional Haze 



Best Available Retrofit Technology 
limits for NOX for this plant are in 
addition to the requirements of 
paragraphs (a) through (i) of this section. 
The provisions of this paragraph (j) are 
severable, and if any provision of this 
paragraph (j), or the application of any 
provision of this paragraph (j) to any 
owner/operator or circumstance, is held 
invalid, the application of such 
provision to other owner/operators and 
other circumstances, and the remainder 
of this paragraph (j), will not be affected 
thereby. Nothing in this paragraph (j) 
allows or authorizes any Unit to emit 
NOX at a rate that exceeds its existing 
emission limit of 0.24 lb/MMBtu as 
established by EPA permit AZ 08–01 
issued on November 20, 2008. 



(2) Definitions. Terms not defined 
below have the meaning given to them 
in the Clean Air Act or EPA’s 
regulations implementing the Clean Air 
Act and in paragraph (c) of this section. 
For purposes of this paragraph (j): 



(i) 2009–2029 NOX Cap means a limit 
on emissions from Units 1, 2, and 3 of 
no more than 416,865 tons of NOX. 



(ii) 2009–2044 NOX Cap means a limit 
on emissions from Units 1, 2, and 3 of 
no more than 494,899 tons of NOX. 



(iii) Boiler operating day means a 24- 
hour period between 12 midnight and 
the following midnight during which 
any fuel is combusted at any time in the 
steam-generating unit. It is not 
necessary for fuel to be combusted the 
entire 24-hour period. 



(iv) Coal-fired unit means any of Units 
1, 2, or 3 at Navajo Generating Station. 



(v) Continuous Emission Monitoring 
System or CEMS means the equipment 
required by 40 CFR part 75 and this 
paragraph (j). 



(vi) Departing Participant means 
either Los Angeles Department of Water 
and Power or Nevada Energy, also 
known as NV Energy or Nevada Power 
Company. 



(vii) Emission limitation or emission 
limit means the federal emissions 
limitation required by this paragraph. 



(viii) Existing Participant means the 
existing owners of NGS: Los Angeles 
Department of Water and Power; 
Nevada Energy, also known as NV 
Energy or Nevada Power Company; Salt 
River Project Agricultural Improvement 
and Power District; Arizona Public 
Service Company; and Tucson Electric 
Company, together with the United 
States, acting through the Bureau of 
Reclamation. 



(ix) lb means pound(s). 



(x) Low-NOX Burners and Separated 
Over-Fire Air or LNB/SOFA means 
combustion controls installed on each 
Unit between 2009 and 2011. 



(xi) Navajo Nation means the Navajo 
Nation, a federally recognized Indian 
Tribe. 



(xii) NGS or Navajo Generating 
Station means the steam electric 
generating station located on the Navajo 
Reservation near Page, Arizona, 
consisting of Units 1, 2, and 3, each 750 
MW (nameplate rating), the switchyard 
facilities, and all facilities and 
structures used or related thereto. 



(xiii) NOX means nitrogen oxides 
expressed as nitrogen dioxide (NO2). 



(xiv) Owner/operator means any 
person(s) who own(s) or who operate(s), 
control(s), or supervise(s) one more of 
the Units of the Navajo Generating 
Station. 



(xv) MMBtu means million British 
thermal unit(s). 



(xvi) Operating hour means any hour 
that fossil fuel is fired in the unit. 



(xvii) Unit means any of Units 1, 2, or 
3 at Navajo Generating Station. 



(xviii) Valid data means CEMs data 
that is not out of control as defined in 
40 CFR part 75. 



(3) ‘‘Better than BART’’ alternative for 
NOX. Total cumulative NOX emissions 
from Units 1, 2, and 3, from January 1, 
2009 to December 31, 2044, may not 
exceed the 2009–2044 NOX Cap. The 
owner/operator must implement the 
applicable operating scenario, under 
paragraph (j)(3)(i) of this section, to 
ensure NOX emission reductions 
sufficient to maintain total cumulative 
NOX emissions from Units 1, 2, and 3 
below the 2009–2044 NOX Cap. 



(i) Operating scenarios to comply with 
2009–2044 NOX Cap. The owner/ 
operator must comply with one of the 
following operating scenarios based on 
the applicability provisions in 
paragraph (j)(3)(ii) of this section. 



(A) Alternative A1. (1) By December 
31, 2019, the owner/operator must 
permanently cease operation of one 
coal-fired Unit; and 



(2) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on each of the two 
remaining coal-fired Units. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(B) Alternative A2. (1) By December 
31, 2019, the owner/operator must 
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permanently cease operation of one 
coal-fired Unit; and 



(2) By December 31, 2019, the owner/ 
operator may increase net generating 
capacity of the remaining two coal-fired 
Units by a combined total of no more 
than 189 MW. The actual increase in net 
generating capacity shall be limited by 
the sum of 19 MW and the ownership 
interest, in net MW capacity, purchased 
by the Navajo Nation by December 31, 
2019. Nothing in paragraph (j) of this 
section alters any regulatory 
requirements, including those for pre- 
construction permitting, associated with 
any increase in the net generating 
capacity of the Unit(s). 



(3) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on each of the two 
remaining coal-fired Units. 



(4) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(C) Alternative A3. (1) By December 
31, 2019, the owner/operator must 
reduce the net generating capacity of 
NGS by no less than 561 MW. The 
actual reduction in net generating 
capacity of NGS shall be determined by 
the difference between 731 MW and the 
ownership interest, in net MW capacity 
and limited to 170 MW, purchased by 
the Navajo Nation by December 31, 
2019. 



(2) By December 31, 2030, the owner/ 
operator must comply with a NOX 
emission limit of 0.07 lb/MMBtu, based 
on a rolling average of 30 boiler 
operating days, on two Units. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii) of this section, 
exceed the 2009–2044 NOX Cap at any 
time prior to December 31, 2044. 



(D) Alternative B. (1) Total cumulative 
NOX emissions from Units 1, 2, and 3 
may not exceed the 2009–2044 NOX Cap 
or the 2009–2029 NOX Cap. 



(2) The owner/operator must cease 
operation of Units 1, 2, and 3 if total 
cumulative emissions of NOX from 
Units 1, 2, and 3, based on annual 
reports required under paragraph 
(j)(4)(ii) of this section, exceed the 
2009–2029 NOX Cap at any time prior 
to December 31, 2029. The owner/
operator may restart operation of Units 
1, 2, and 3 after January 1, 2030, as long 



as total cumulative emissions of NOX 
from Units 1, 2, and 3, based on annual 
reports required under paragraph 
(j)(4)(ii) of this section, do not exceed 
the 2009–2044 NOX Cap. 



(3) The owner/operator must 
permanently cease operation of Units 1, 
2, and 3 if total cumulative emissions of 
NOX from Units 1, 2, and 3, based on 
annual reports required under 
paragraph (j)(4)(ii)), exceed the 2009– 
2044 NOX Cap at any time prior to 
December 31, 2044. 



(ii) Applicability of alternatives. (A) 
Alternative A1 applies if by December 
31, 2019, one of the following occurs: 



(1) Both of the Departing Participants 
retire their ownership interests in NGS 
by December 31, 2019, and the Navajo 
Nation does not purchase an ownership 
interest in NGS; or 



(2) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, and the Navajo 
Nation does not purchase an ownership 
interest in NGS; or 



(3) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, and the Navajo 
Nation does not purchase an ownership 
interest in NGS. 



(B) Alternative A2 applies if by 
December 31, 2019, one of the following 
occurs: 



(1) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has 
increased net generating capacity of the 
two remaining Units by a combined 
total of no more than 189 MW; or 



(2) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has 
increased net generating capacity of the 
two remaining Units by a combined 
total of no more than 189 MW. 



(C) Alternative A3 applies if by 
December 31, 2019, one of the following 
occurs: 



(1) Both of the Departing Participants 
sell their ownership interests in NGS to 
Existing Participants, the Navajo Nation 
has purchased an ownership interest in 
NGS, and the owner/operator has not 
increased net generating capacity of the 
Units at NGS; or 



(2) One of the Departing Participants 
retires its ownership interest in NGS 
and the other Departing Participant sells 
its ownership interest in NGS to an 
Existing Participant, the Navajo Nation 



has purchased an ownership interest in 
NGS, and the owner/operator has not 
increased net generating capacity of the 
Units at NGS. 



(D) Alternative B applies if, by 
December 31, 2019, if one of the 
following occurs: 



(1) Any of the Departing Participants 
sell their ownership interests in NGS to 
a Party other than the Navajo Nation 
that is not an Existing Participant, or 



(2) Any of the Departing Participants 
remains as a participant in NGS. 



(iii) By December 22, 2044, the 
owner/operator shall permanently cease 
conventional coal-fired electricity 
generation by all coal-fired Units at 
NGS. 



(4) Reporting and implementation 
requirements for BART. (i) No later than 
December 1, 2019, the owner/operator 
must notify EPA of the applicable 
Alternative for ensuring compliance 
with the 2009–2044 NOX Cap. 



(ii) Beginning in 2015, and annually 
thereafter until the earlier of December 
22, 2044 or the date on which the 
owner/operator ceases conventional 
coal-fired electricity generation by all 
coal-fired Units at NGS, the owner/
operator must report to EPA, the annual 
heat input, the annual emissions of 
sulfur dioxide, carbon dioxide, and NOX 
from the previous full calendar year. In 
addition, the owner/operator must also 
report total cumulative emissions of 
NOX from NGS to assure compliance 
with the 2009–2044 NOX Cap and the 
2009–2029 NOX Cap (if applicable). The 
owner/operator must make this report 
available to the public, either through a 
link on its Web site or directly on its 
Web site. The report must be made 
available within 30 days of the 
submittal deadline associated with the 
annual emission inventory required by 
the Part 71 Operating Permit for NGS. 



(iii) No later than December 31, 2020, 
the owner/operator must submit an 
application to revise its existing Part 71 
Operating Permit to incorporate the 
requirements and emission limits of the 
applicable Alternative to BART under 
paragraph (j)(3) of this section. The Part 
71 Operating Permit for NGS must 
incorporate practically enforceable 
limits for NOX of 0.24 lb/MMBtu, on a 
30-day rolling average basis, for each 
Unit equipped with LNB/SOFA, and 
0.07 lb/MMBtu, on a rolling average 
basis of 30 boiler operating days, for 
each Unit equipped with SCR, as 
federally enforceable permit conditions. 



(iv) In addition to the requirements of 
paragraphs (j)(4)(i), (ii) and (iii) of this 
section, if Alternative B applies, the 
owner/operator must submit annual 
Emission Reduction Plans to the 
Regional Administrator. 
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(A) No later than December 31, 2019 
and annually thereafter through 
December 31, 2028, the owner/operator 
must submit an Emission Reduction 
Plan containing anticipated year-by-year 
emissions from Units 1, 2, and 3 
covering the period from 2020 to 2029 
that will assure that the operation of 
NGS will result in emissions of NOX 
that do not exceed the 2009–2029 NOX 
Cap. The Emission Reduction Plan may 
contain several potential operating 
scenarios and must set forth the past 
annual actual emissions and the 
projected emissions for each potential 
operating scenario. Each potential 
operating scenario must demonstrate 
compliance with the 2009–2029 NOX 
Cap. The Emission Reduction Plan shall 
identify emission reduction measures 
that may include, but are not limited to, 
the installation of advanced emission 
controls, a reduction in generation 
output, or other operating strategies 
determined by the owner/operator. The 
owner/operator may revise the potential 
operating scenarios set forth in the 
Emission Reduction Plan, provided the 
revised plan ensure that NOX emissions 
remain below the 2009–2029 NOX Cap. 



(B) No later than December 31, 2029 
and annually thereafter, the owner/
operator shall submit an Emission 
Reduction Plan containing year-by-year 
emissions covering the period from 
January 1, 2030 to December 31, 2044 
that will assure that the operation of 
NGS will result in emissions of NOX 
that do not exceed the 2009–2044 NOX 
Cap. The Emission Reduction Plan shall 
identify emission reduction measures 
that may include, but are not limited to, 
the installation of advanced emission 
controls, a reduction in generation 
output, or other operating strategies 
determined by the owner/operator. The 
owner/operator may revise the potential 
operating scenarios set forth in the 
Emission Reduction Plan, provided the 
revised plan ensure that NOX emissions 
remain below the 2009–2044 NOX Cap. 



(C) The requirement to submit annual 
Emission Reduction Plans beginning no 
later than December 31, 2019, shall be 
incorporated into the Part 71 Operating 
Permit for NGS as federally enforceable 
permit conditions. 



(5) Continuous emission monitoring 
system (CEMS). (i) At all times, the 
owner/operator of each unit must 
maintain, calibrate, and operate a 
CEMS, in full compliance with the 
requirements found at 40 CFR part 75, 
to accurately measure NOX, diluent, and 
stack gas volumetric flow rate from each 
unit. All hourly valid data will be used 
to determine compliance with the 
emission limitations for NOX in 
paragraph (j)(3) of this section for each 



unit. If the CEMs data is not valid, that 
CEMs data shall be treated as missing 
data and not used to calculate the 
emission average. CEMs data does not 
need to be bias adjusted as defined in 
40 CFR part 75. Each required CEMS 
must obtain valid data for at least 90 
percent of the unit operating hours, on 
an annual basis. 



(ii) The owner/operator of each unit 
shall comply with the quality assurance 
procedures for CEMS found in 40 CFR 
part 75. In addition to these Part 75 
requirements, relative accuracy test 
audits shall be calculated for both the 
NOX pounds per hour measurement and 
the heat input measurement. The 
calculation of NOX pounds per hour and 
heat input relative accuracy shall be 
evaluated each time the CEMS undergo 
relative accuracy testing. 



(6) Compliance determination for NOX 
emission limits. (i) Compliance with the 
NOX emission limits under paragraphs 
(j)(3)(i) of this section shall be 
determined on a rolling average basis of 
thirty (30) Boiler Operating Days on a 
unit by unit basis. Compliance shall be 
calculated in accordance with the 
following procedure: Sum the total 
pounds of NOX emitted from the Unit 
during the current Boiler Operating Day 
and the previous twenty-nine (29) Boiler 
Operating Days; sum the total heat input 
to the Unit in MMBtu during the current 
Boiler Operating Day and the previous 
twenty-nine (29) Boiler Operating Days; 
and divide the total number of pounds 
of NOX by the total heat input in 
MMBtu during the thirty (30) Boiler 
Operating Days. A new 30 Boiler 
Operating Day rolling average shall be 
calculated for each new Boiler 
Operating Day. Each 30 Boiler Operating 
Day rolling average shall include all 
emissions that occur during periods 
within any Boiler Operating Day, 
including emissions from startup, 
shutdown, and malfunction. 



(ii) If a valid NOX pounds per hour or 
heat input is not available for any hour 
for a Unit, that heat input and NOX 
pounds per hour shall not be used in the 
calculation for that 30 boiler operating 
day period. 



(7) Recordkeeping. The owner/
operator of each Unit must maintain the 
following records until the earlier of 
December 22, 2044 or the date that 
conventional coal-fired operation of all 
units at NGS permanently ceases: 



(i) All CEMS data, including the date, 
place, and time of sampling or 
measurement; parameters sampled or 
measured; and results as required by 
Part 75 and as necessary to calculate 
each units pounds of NOX and heat 
input for each hour. 



(ii) Each Boiler Operating Day rolling 
average emission rate for NOX 
calculated in accordance with paragraph 
(j)(6)(i) of this section. 



(iii) Each unit’s 30 Boiler Operating 
Day pounds of NOX and heat input. 



(iv) Records of quality assurance and 
quality control activities for emissions 
measuring systems including, but not 
limited to, any records required by 40 
CFR part 75. 



(v) Records of the relative accuracy 
calculation of the NOX lb/hr 
measurement and hourly heat input. 



(vi) Any other records required by 40 
CFR part 75. 



(8) Reporting. All reports and 
notifications under this paragraph (j) 
must be submitted to the Director, 
Navajo Environmental Protection 
Agency, P.O. Box 339, Window Rock, 
Arizona 86515, and to the Director of 
Enforcement Division, U.S. EPA Region 
IX, at 75 Hawthorne Street, San 
Francisco, CA 94105. 



(i) The owner/operator must notify 
EPA within two weeks after completion 
of installation of NOX control 
technology on any of the units subject 
to this section. 



(ii) Within 30 days after the first 
applicable compliance date in 
paragraph (j)(3) of this section and 
within 30 days of every second calendar 
quarter thereafter (i.e., semi-annually), 
the owner/operator must submit a report 
that lists for each calendar day, 
calculated in accordance with paragraph 
(j)(6) of this section, total lb of NOX and 
heat input (as used to calculate 
compliance per paragraph (j)(6) of this 
section, for each unit’s last 30 boiler 
operating days. The owner/operator 
must include the results of the last 
relative accuracy test audit and the 
calculated relative accuracy for lb/hr 
NOX and heat input performed 45 days 
prior to the end of that reporting period. 
The end of the year report shall also 
include the percent valid data for each 
NOX, diluent, and flow monitor used in 
the calculations of compliance with 
paragraph (j)(6) of this section. 



(9) Enforcement. Notwithstanding any 
other provision in this implementation 
plan, any credible evidence or 
information relevant as to whether the 
unit would have been in compliance 
with applicable requirements if the 
appropriate performance or compliance 
test had been performed, can be used to 
establish whether or not the owner or 
operator has violated or is in violation 
of any standard or applicable emission 
limit in the plan. 



(10) Equipment operations. At all 
times, including periods of startup, 
shutdown, and malfunction, the owner/ 
operator shall, to the extent practicable, 
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maintain and operate the unit including 
associated air pollution control 
equipment in a manner consistent with 
good air pollution control practices for 
minimizing emissions. Determination of 
whether acceptable operating and 
maintenance procedures are being used 



will be based on information available 
to the Regional Administrator, or their 
designee, which may include, but is not 
limited to, monitoring results, review of 
operating and maintenance procedures, 
and inspection of the unit. 



(11) Affirmative defense. The 
affirmative defense provisions of 
paragraphs (c)(2) and (i) of this section 
do not apply to this paragraph (j). 
[FR Doc. 2014–18228 Filed 8–7–14; 8:45 am] 



BILLING CODE 6560–50–P 
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From: Lee, Anita
To: Bohning, Scott
Subject: RE: NGS cert index
Date: Friday, November 14, 2014 7:17:00 AM
Attachments: Certified Admin Record Index NGS 11142014.xlsx


Thanks so much Scott! You saved my butt! Attached is the final version – would you mind just taking
 a quick look to spot check? I’ll swing by your cube. Thanks again!
 


From: Bohning, Scott 
Sent: Thursday, November 13, 2014 6:18 PM
To: Lee, Anita
Subject: RE: NGS cert index
 
Anita -
 
I ran out of time today, but added a few items to very end of list.  It does not look like the list has
 everything that was in the indexes for the actions themselves, e.g. the NO3 and ammonia
 spreadsheets.
For “modeling files” I did not do any actual listing of file names.  May want to call them “modeling
 archive”?
 
- Scott B.
 
 


From: Lyons, Ann 
Sent: Monday, November 10, 2014 11:41 AM
To: Bohning, Scott; Anderson, Lea; Lee, Anita
Cc: Dertke, Daniel (ENRD)
Subject: RE: NGS cert index
 
Scott – it probably would be helpful to have the list of the modeling files in the Index if you can put
 them together when Anita returns on Thursday.  Thanks.
 
Ann Lyons
Office of Regional Counsel
U.S.E.P.A.
75 Hawthorne Steet
San Francisco, CA  94107
415-972-3883
lyons.ann@epa.gov
 


From: Bohning, Scott 
Sent: Monday, November 10, 2014 11:04 AM
To: Anderson, Lea; Lyons, Ann; Lee, Anita







Cc: Dertke, Daniel (ENRD)
Subject: RE: NGS cert index
 
All, FYI -  (time needed for modeling copy)
 
Realistically, it will take me several hours to look at all the past files (& our previous modeling
 “readme” files/lists) and make sure they are in a form that is complete easy to copy for requestors,
 a one-time effort.  Thereafter, the copy operation for individual requestors could run while I do
 something else, so would not take much of my time; I think a single portable drive would be
 enough. 
 
For the present index, if it’s just a matter of providing a more generic listing, then I could mainly rely
 on the previous modeling “readme” files/lists, and would probably take me under an hour.
 
- Scott B.
 


From: Anderson, Lea 
Sent: Monday, November 10, 2014 9:44 AM
To: Lyons, Ann; Bohning, Scott; Lee, Anita
Cc: Dertke, Daniel (ENRD)
Subject: Re: NGS cert index
 
Do you think anyone will want the modeling files at this point in time?  It seems like it would
 be difficult to make an argument based on this technical information without having raised
 the argument during the comment period.  I'm not suggesting we shouldn't give
 petitioners/intervenors the files if they request them, just suggesting that maybe they won't. 
 But perhaps I'm being optimistic.


From: Lyons, Ann
Sent: Monday, November 10, 2014 12:01 PM
To: Bohning, Scott; Lee, Anita
Cc: Anderson, Lea; Dertke, Daniel (ENRD)
Subject: RE: NGS cert index
 
Scott – do not worry about too much specificity (as Anita said).  I expect we will need to offer to
 provide the modeling files on a hard drive to the Petitioners and Intervenors but we can have more
 time to do that.  Would you be able to estimate how much time you would need to copy the files to a
 hard drive and whether you would need more than one hard drive for each party?  We probably can
 ask the petitioners and the intervenors to provide the hard drives to us if it is complicated to get
 them ourselves.
 
Ann Lyons
Office of Regional Counsel
U.S.E.P.A.







75 Hawthorne Steet
San Francisco, CA  94107
415-972-3883
lyons.ann@epa.gov
 


From: Bohning, Scott 
Sent: Monday, November 10, 2014 7:31 AM
To: Lee, Anita
Cc: Lyons, Ann
Subject: RE: NGS cert index
 
Anita & Ann -
 
Anita had told me before about need for NGS archive/index, I had not been able to get to it.  I will
 make an attempt for Thurs. 11/13.
- Scott B.
 


From: Lee, Anita 
Sent: Friday, November 07, 2014 3:06 PM
To: Bohning, Scott
Cc: Lyons, Ann
Subject: NGS cert index
 
Hi Scott,
 
I left you a VM about this. Just following up that we need to have an index of our record for NGS
 ready next Thurs. Attached is the current draft (I am still working on it).
 
We will need to list out the modeling files for the proposal and final action. I  am thinking that
 perhaps we can say something like “X number of Y kind of files”, rather than listing each file
 individually?
 
Please call Ann if you have any questions =) I’ll be back in the office next Thursday.
 
Thank you!
Anita
 
Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958
 






































From: Bohning, Scott
To: Lee, Anita
Subject: RE: NGS cert index
Date: Thursday, November 13, 2014 6:18:22 PM
Attachments: Certified Admin Record Index NGS 11072014 sb.xlsx


Anita -
 
I ran out of time today, but added a few items to very end of list.  It does not look like the list has
 everything that was in the indexes for the actions themselves, e.g. the NO3 and ammonia
 spreadsheets.
For “modeling files” I did not do any actual listing of file names.  May want to call them “modeling
 archive”?
 
- Scott B.
 
 


From: Lyons, Ann 
Sent: Monday, November 10, 2014 11:41 AM
To: Bohning, Scott; Anderson, Lea; Lee, Anita
Cc: Dertke, Daniel (ENRD)
Subject: RE: NGS cert index
 
Scott – it probably would be helpful to have the list of the modeling files in the Index if you can put
 them together when Anita returns on Thursday.  Thanks.
 
Ann Lyons
Office of Regional Counsel
U.S.E.P.A.
75 Hawthorne Steet
San Francisco, CA  94107
415-972-3883
lyons.ann@epa.gov
 


From: Bohning, Scott 
Sent: Monday, November 10, 2014 11:04 AM
To: Anderson, Lea; Lyons, Ann; Lee, Anita
Cc: Dertke, Daniel (ENRD)
Subject: RE: NGS cert index
 
All, FYI -  (time needed for modeling copy)
 
Realistically, it will take me several hours to look at all the past files (& our previous modeling
 “readme” files/lists) and make sure they are in a form that is complete easy to copy for requestors,
 a one-time effort.  Thereafter, the copy operation for individual requestors could run while I do
 something else, so would not take much of my time; I think a single portable drive would be







 enough. 
 
For the present index, if it’s just a matter of providing a more generic listing, then I could mainly rely
 on the previous modeling “readme” files/lists, and would probably take me under an hour.
 
- Scott B.
 


From: Anderson, Lea 
Sent: Monday, November 10, 2014 9:44 AM
To: Lyons, Ann; Bohning, Scott; Lee, Anita
Cc: Dertke, Daniel (ENRD)
Subject: Re: NGS cert index
 
Do you think anyone will want the modeling files at this point in time?  It seems like it would
 be difficult to make an argument based on this technical information without having raised
 the argument during the comment period.  I'm not suggesting we shouldn't give
 petitioners/intervenors the files if they request them, just suggesting that maybe they won't. 
 But perhaps I'm being optimistic.


From: Lyons, Ann
Sent: Monday, November 10, 2014 12:01 PM
To: Bohning, Scott; Lee, Anita
Cc: Anderson, Lea; Dertke, Daniel (ENRD)
Subject: RE: NGS cert index
 
Scott – do not worry about too much specificity (as Anita said).  I expect we will need to offer to
 provide the modeling files on a hard drive to the Petitioners and Intervenors but we can have more
 time to do that.  Would you be able to estimate how much time you would need to copy the files to a
 hard drive and whether you would need more than one hard drive for each party?  We probably can
 ask the petitioners and the intervenors to provide the hard drives to us if it is complicated to get
 them ourselves.
 
Ann Lyons
Office of Regional Counsel
U.S.E.P.A.
75 Hawthorne Steet
San Francisco, CA  94107
415-972-3883
lyons.ann@epa.gov
 


From: Bohning, Scott 
Sent: Monday, November 10, 2014 7:31 AM
To: Lee, Anita
Cc: Lyons, Ann







Subject: RE: NGS cert index
 
Anita & Ann -
 
Anita had told me before about need for NGS archive/index, I had not been able to get to it.  I will
 make an attempt for Thurs. 11/13.
- Scott B.
 


From: Lee, Anita 
Sent: Friday, November 07, 2014 3:06 PM
To: Bohning, Scott
Cc: Lyons, Ann
Subject: NGS cert index
 
Hi Scott,
 
I left you a VM about this. Just following up that we need to have an index of our record for NGS
 ready next Thurs. Attached is the current draft (I am still working on it).
 
We will need to list out the modeling files for the proposal and final action. I  am thinking that
 perhaps we can say something like “X number of Y kind of files”, rather than listing each file
 individually?
 
Please call Ann if you have any questions =) I’ll be back in the office next Thursday.
 
Thank you!
Anita
 
Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958
 

























From: Bohning, Scott
To: Lee, Anita
Subject: RE: NGS cert index
Date: Friday, November 14, 2014 7:48:39 AM
Attachments: Certified Admin Record Index NGS 11142014.xlsx


Anita -
 
I kept same file name, and changed only the GB totals for the modeling files.  Decided not to include
 the additional meteorology files. If you really want to include that, could put as:
Auxiliary modeling meteorology files, approximately 348 GB total size
 
I read through the rest of the list, and did not think of anything to add. 
 
This was really a mind-boggling list, amazing that you handled all of this!
 
- Scott B.
 


From: Lee, Anita 
Sent: Friday, November 14, 2014 7:18 AM
To: Bohning, Scott
Subject: RE: NGS cert index
 
Thanks so much Scott! You saved my butt! Attached is the final version – would you mind just taking
 a quick look to spot check? I’ll swing by your cube. Thanks again!
 


From: Bohning, Scott 
Sent: Thursday, November 13, 2014 6:18 PM
To: Lee, Anita
Subject: RE: NGS cert index
 
Anita -
 
I ran out of time today, but added a few items to very end of list.  It does not look like the list has
 everything that was in the indexes for the actions themselves, e.g. the NO3 and ammonia
 spreadsheets.
For “modeling files” I did not do any actual listing of file names.  May want to call them “modeling
 archive”?
 
- Scott B.
 
 


From: Lyons, Ann 
Sent: Monday, November 10, 2014 11:41 AM
To: Bohning, Scott; Anderson, Lea; Lee, Anita







Cc: Dertke, Daniel (ENRD)
Subject: RE: NGS cert index
 
Scott – it probably would be helpful to have the list of the modeling files in the Index if you can put
 them together when Anita returns on Thursday.  Thanks.
 
Ann Lyons
Office of Regional Counsel
U.S.E.P.A.
75 Hawthorne Steet
San Francisco, CA  94107
415-972-3883
lyons.ann@epa.gov
 


From: Bohning, Scott 
Sent: Monday, November 10, 2014 11:04 AM
To: Anderson, Lea; Lyons, Ann; Lee, Anita
Cc: Dertke, Daniel (ENRD)
Subject: RE: NGS cert index
 
All, FYI -  (time needed for modeling copy)
 
Realistically, it will take me several hours to look at all the past files (& our previous modeling
 “readme” files/lists) and make sure they are in a form that is complete easy to copy for requestors,
 a one-time effort.  Thereafter, the copy operation for individual requestors could run while I do
 something else, so would not take much of my time; I think a single portable drive would be
 enough. 
 
For the present index, if it’s just a matter of providing a more generic listing, then I could mainly rely
 on the previous modeling “readme” files/lists, and would probably take me under an hour.
 
- Scott B.
 


From: Anderson, Lea 
Sent: Monday, November 10, 2014 9:44 AM
To: Lyons, Ann; Bohning, Scott; Lee, Anita
Cc: Dertke, Daniel (ENRD)
Subject: Re: NGS cert index
 
Do you think anyone will want the modeling files at this point in time?  It seems like it would
 be difficult to make an argument based on this technical information without having raised
 the argument during the comment period.  I'm not suggesting we shouldn't give
 petitioners/intervenors the files if they request them, just suggesting that maybe they won't. 
 But perhaps I'm being optimistic.







From: Lyons, Ann
Sent: Monday, November 10, 2014 12:01 PM
To: Bohning, Scott; Lee, Anita
Cc: Anderson, Lea; Dertke, Daniel (ENRD)
Subject: RE: NGS cert index
 
Scott – do not worry about too much specificity (as Anita said).  I expect we will need to offer to
 provide the modeling files on a hard drive to the Petitioners and Intervenors but we can have more
 time to do that.  Would you be able to estimate how much time you would need to copy the files to a
 hard drive and whether you would need more than one hard drive for each party?  We probably can
 ask the petitioners and the intervenors to provide the hard drives to us if it is complicated to get
 them ourselves.
 
Ann Lyons
Office of Regional Counsel
U.S.E.P.A.
75 Hawthorne Steet
San Francisco, CA  94107
415-972-3883
lyons.ann@epa.gov
 


From: Bohning, Scott 
Sent: Monday, November 10, 2014 7:31 AM
To: Lee, Anita
Cc: Lyons, Ann
Subject: RE: NGS cert index
 
Anita & Ann -
 
Anita had told me before about need for NGS archive/index, I had not been able to get to it.  I will
 make an attempt for Thurs. 11/13.
- Scott B.
 


From: Lee, Anita 
Sent: Friday, November 07, 2014 3:06 PM
To: Bohning, Scott
Cc: Lyons, Ann
Subject: NGS cert index
 
Hi Scott,
 
I left you a VM about this. Just following up that we need to have an index of our record for NGS
 ready next Thurs. Attached is the current draft (I am still working on it).
 







We will need to list out the modeling files for the proposal and final action. I  am thinking that
 perhaps we can say something like “X number of Y kind of files”, rather than listing each file
 individually?
 
Please call Ann if you have any questions =) I’ll be back in the office next Thursday.
 
Thank you!
Anita
 
Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958
 








From: Lee, Anita
To: Glosson, Niloufar; McKaughan, Colleen; Lyons, Ann
Subject: RE: NGS comm strat with updated tribal calls - otherwise the same as v22
Date: Thursday, July 24, 2014 3:23:00 PM
Attachments: NGS Comm Strat - Final v24- 2014 0724 (2).docx


I made a few edits and will send this to Kristien Knapp per her request to see the timing of roll
 out.


_____________________________________________
From: Glosson, Niloufar
Sent: Thursday, July 24, 2014 9:17 AM
To: Lee, Anita; McKaughan, Colleen; Lyons, Ann
Subject: NGS comm strat with updated tribal calls - otherwise the same as v22


 << File: NGS Comm Strat - Final v23- 2014_0724.docx >>


Thanks,


- - Niloufar


_____________________________________________


Niloufar Nazmi Glosson


U. S. Environmental Protection Agency 


D: (415)972-3684| C: 415-328-1143| E: Glosson.niloufar@epa.gov


Deleted attachment - duplicate





















From: Glosson, Niloufar
To: Drinkard, Andrea; Millett, John; Saltman, Tamara
Cc: McKaughan, Colleen; Lee, Anita
Subject: RE: NGS communications material
Date: Wednesday, July 23, 2014 8:06:43 AM
Attachments: NGS Comm Strat - Final July 2014 v21.docx


Updated comm materials. The PR has not been approved yet but the fact sheet,
 which we will post, is in the front of the attached.  I will send the PR once it’s
 approved by our OPA and RA.


Thanks,


- - Niloufar


_____________________________________________


Niloufar Nazmi Glosson


U. S. Environmental Protection Agency 


D: (415)972-3684| C: 415-328-1143| E: Glosson.niloufar@epa.gov


_____________________________________________
From: Drinkard, Andrea
Sent: Tuesday, July 22, 2014 1:44 PM
To: Glosson, Niloufar; Millett, John; Saltman, Tamara
Cc: McKaughan, Colleen; Lee, Anita
Subject: RE: NGS communications material


I’m going to look at this first thing in the am. 


Andrea Drinkard


U.S. Environmental Protection Agency


Office of Air and Radiation


Email: drinkard.andrea@epa.gov


Phone: 202.564.1601


Cell: 202.236.7765


Deleted attachment - duplicate







_____________________________________________
From: Glosson, Niloufar
Sent: Friday, July 18, 2014 3:25 PM
To: Drinkard, Andrea; Millett, John; Saltman, Tamara
Cc: McKaughan, Colleen; Lee, Anita
Subject: NGS communications material


Hi John, Andrea and Tamara,


The signature date for the NGS final BART FIP is 7/28.


Our communications strategy is attached.  Thank you for your input. The two pieces
 that will be available to the public are the fact sheet, page 3, and the draft press
 release on the last two pages.


Please let me know if you have any questions.


 << File: NGS Comm Strat - Final July 2014 v21.docx >>


Thanks,


- - Niloufar


_____________________________________________


Niloufar Nazmi Glosson


U. S. Environmental Protection Agency 


D: (415)972-3684| C: 415-328-1143| E: Glosson.niloufar@epa.gov





















From: McKaughan, Colleen
To: Glosson, Niloufar
Subject: RE: NGS edit please?
Date: Thursday, October 09, 2014 1:02:00 PM


Ann’s edit on NGS is good. I did look at the other topics and they are still current.


_____________________________________________
From: Glosson, Niloufar
Sent: Thursday, October 09, 2014 12:26 PM
To: McKaughan, Colleen
Subject: FW: NGS edit please?


My brain is going soft… Meant to copy you on the email below.


_____________________________________________
From: Glosson, Niloufar
Sent: Thursday, October 09, 2014 12:26 PM
To: Lyons, Ann; Lee, Anita
Subject: RE: NGS edit please?


Thank you Ann.


Colleen – I thought you might be en route most of the day so I reached out to Ann
 and Anita to get an update on NGS for the Janet paper.


Unless you have other additions I will use Ann’s edits. Also please let me know if
 anything else needs to be changed.


Thanks,


- - Niloufar


_____________________________________________


Niloufar Nazmi Glosson


U. S. Environmental Protection Agency 


D: (415)972-3684| C: 415-328-1143| E: Glosson.niloufar@epa.gov


_____________________________________________
From: Lyons, Ann
Sent: Thursday, October 09, 2014 12:17 PM







To: Glosson, Niloufar; Lee, Anita
Subject: RE: NGS edit please?


I added some text to replace the highlighted yellow section.  Going out for lunch but back in a
 bit.


Ann Lyons


Office of Regional Counsel


U.S.E.P.A.


75 Hawthorne Steet


San Francisco, CA  94107


415-972-3883


lyons.ann@epa.gov


_____________________________________________
From: Glosson, Niloufar
Sent: Thursday, October 09, 2014 12:01 PM
To: Lee, Anita; Lyons, Ann
Subject: NGS edit please?


I think Colleen is flying right now. How can we edit this to reflect the recent petitions for
 Sierra Club and others? This is a short briefing paper for Janet at NAACA.


1.      BRIEF STATEMENT OF THE ISSUE: Final BART Determination for Navajo
 Generating Station


ISSUE BACKGROUND: EPA made a final BART determination for Navajo
 Generating Station (NGS) on August 8, 2014, requiring the Navajo Generating Station
 (NGS) to reduce nitrogen oxide (NOx) emissions in order to reduce visibility impacts
 of the facility at 11 national parks and wilderness areas. EPA finalized requirements
 that are consistent with an agreement developed by a diverse group of stakeholders
 known as the Technical Working Group on NGS (TWG). This final action establishes a
 cap in NOx emissions from NGS over 2009 – 2044 and requires that the facility either
 shut down a unit, or curtail generation by a similar amount, by 2019, and install
 additional pollution controls (SCR) by 2030 on the other two units. This final action,
 when fully implemented, requires over an 80% reduction in NOx emissions from NGS.
 Governor Brewer supports EPA’s action.


        







Litigation Filed:  There were four petitions for review of the final rule filed in the Ninth
 Circuit Court of Appeals on October 6th and 7th, 2014.  The final rule was challenged by the
 Hopi Tribe, Vincent Yazzie, To Nizhoni Ani, and Earthjustice, representing National Parks
 Conservation Association, Sierra Club, Grand Canyon Trust and Natural Resources Defense
 Council.  Although the Ninth Circuit issued a schedule requiring the Petitioners to file
 opening briefs by December 26, 2014, with the EPA responding on January 26, 2015, it is
 probable that the Department of Justice will negotiate an extended briefing schedule.


UPCOMING DEADLINES: None, although litigation from NPCA is likely. Delete.


SUMMARY MESSAGE TO CONVEY: EPA understands the importance of NGS to
 the State of Arizona and Arizona tribes.  EPA determined BART, but also created a
 Better than BART framework that allowed stakeholders to develop more flexible
 options for meeting the BART threshold.


REGIONAL CONTACT:  Colleen McKaughan, 520-498-0118


Thanks,


- - Niloufar


_____________________________________________


Niloufar Nazmi Glosson


U. S. Environmental Protection Agency 


D: (415)972-3684| C: 415-328-1143| E: Glosson.niloufar@epa.gov












 
 
 
 
 
 
 
 
 












From: Lee, Anita
To: McKaughan, Colleen; Zito, Kelly; PerezSullivan, Margot; Glosson, Niloufar; Bohning, Scott
Subject: RE: NGS edits
Date: Tuesday, July 22, 2014 7:54:00 AM
Attachments: ngs 6 plus colleen anita.doc


Thank you!
Anita


From: McKaughan, Colleen 
Sent: Monday, July 21, 2014 5:02 PM
To: Zito, Kelly; PerezSullivan, Margot; Glosson, Niloufar; Lee, Anita; Bohning, Scott
Subject: RE: NGS edits


Here are my comments. 


From: Zito, Kelly 
Sent: Monday, July 21, 2014 4:34 PM
To: McKaughan, Colleen; PerezSullivan, Margot; Glosson, Niloufar
Subject: NGS edits


Hi folks –
After chatting with Jared today, I edited the NGS PR to reflect his input.
I also highlighted in red some areas with outstanding questions


Thanks-
Kelly


Saved attachment to partial release folder and deleted from here


All redactions: internal and deliberative







 
 
_____________________________________
Kelly Zito
Director of Public Affairs
U.S. Environmental Protection Agency - Region 9
San Francisco, CA
Office: 415.947.4306
Mobile: 415.760.9171
 
Web: EPA in the Pacific Southwest
Twitter  https://twitter.com/EPAregion9
Facebook  https://www.facebook.com/EPAregion9
 
 
 
 
















 
















 
 
 
























































 
  
 
 
  


 
 
   


 


 


Debbie


From: McCabe, Janet 
Sent: Sunday, July 27, 2014 5:03 AM
To: Blumenfeld, Jared; Jordan, Deborah
Cc: Stewart, Lori; Janet McCabe
Subject: RE: NGS


Thanks, Jared.   We'll be ready to do some quick work on the preamble and press release for
 any changes tomorrow morning.


  .


Thanks again.


From: Blumenfeld, Jared
Sent: Saturday, July 26, 2014 11:50 PM
To: McCabe, Janet; Jordan, Deborah
Subject: Re: NGS


Working on it! 


Redaction:  Non-responsive; PII

































From: Lee, Anita
To: Morgan, Ruthw; Adams, Darryl
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien
Subject: RE: Navajo Generating Station [FRL-9914-62-Region 9]
Date: Friday, July 25, 2014 12:57:00 PM
Attachments: 2014 0725 NGS Final  with redline.docx


2014 0725 NGS Final  clean.docx


Hi all,


Thanks again to everyone for your reviews and help getting this through. I am attaching the redline
 (in case anyone is interested) as well as the clean version of the notice. Thanks again so much and
 please let me know if you need anything from me.


Have a great weekend!
Anita


From: Morgan, Ruthw 
Sent: Friday, July 25, 2014 11:23 AM
To: Adams, Darryl; Lee, Anita
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien
Subject: RE: Navajo Generating Station [FRL-9914-62-Region 9]


Yes Anita, make all changes and send back to me and I will print-out & put on diskette and deliver to
 Darryl Adams.  I’m here on Monday also if this doesn’t get done today…


Thanks!
Ruthw Morgan
202 564-1326…


From: Adams, Darryl 
Sent: Friday, July 25, 2014 2:06 PM
To: Lee, Anita
Cc: VanLare, Paula; Pritchard, Eileen; Knapp, Kristien; Morgan, Ruthw
Subject: FW: Navajo Generating Station [FRL-9914-62-Region 9]


Hi Anita,
I’ve attached the FR comments from RMD.  Please make the changes and then work with OAR (most
 likely Ruth Morgan) to get the new copies and disk to me.  OP will then clear the package and I can
 send to OEX for signature.  Thanks.  Let me know if you have questions.


Darryl Adams
Regulatory Management Division
Office of Policy, U.S. EPA
202 564-6569


Saved attachments to Partial release folder and deleted from here.







Mail Code 1803A, Room 3512D WJC North
 
 

























Deadline:


   Please note that Region is now requesting signature on the Final Notice by 12:00 noon EDT on


 Monday, July 28th rather than Wednesday, July 23rd.


Contact: Region IX - Anita Lee - 415 972-3958
Mgmt. Level Reviewer: Region IX - Ann Lyons 415 972-3883
OPAR Contact: Region IX - Colleen McKaughan - 520 498-0118


Communications Contact:


Thanks,


Ruthw Morgan
564-1326, 6358 AR North








From: Distefano, Nichole
To: McCabe, Janet
Subject: Fwd: Navajo Generating Station (NGS) Communications Material
Date: Wednesday, July 23, 2014 2:05:57 PM
Attachments: ngs 7 final.doc


ATT00001.htm
NGS Comm Strat - Final July 2014 v21.docx
ATT00002.htm


Sent from my iPhone


All attachments  deleted from here - duplicate








From: Lee, Anita
To: Lyons, Ann
Subject: RE: how about this?
Date: Tuesday, September 02, 2014 10:08:00 AM


Thanks Ann!


From: Lyons, Ann 
Sent: Tuesday, September 02, 2014 10:05 AM
To: Lee, Anita
Subject: RE: how about this?


Yes, that looks good to me.


Ann Lyons
Office of Regional Counsel
U.S.E.P.A.
75 Hawthorne Steet
San Francisco, CA  94107
415-972-3883
lyons.ann@epa.gov


From: Lee, Anita 
Sent: Tuesday, September 02, 2014 10:05 AM
To: Lyons, Ann
Subject: how about this?


Considerations Related to Regulation of FCPP and NGS by Navajo Nation


· The TWG Agreement includes statements about the VCA that does not appear to preclude
future regulation of NGS by the Navajo Nation:


[excerpt from TWG Agreement]


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


Redaction:  Non-responsive












From: PerezSullivan, Margot
To: Blumenfeld, Jared
Subject: Fwd: TWG Press Release
Date: Monday, July 28, 2014 1:45:41 PM
Attachments: TWG Joint News Release.docx


ATT00001.htm


Begin forwarded message:


From: "Androff, Blake" <blake_androff@ios.doi.gov>
Date: July 28, 2014 at 9:40:49 AM PDT
To: "PerezSullivan, Margot" <PerezSullivan.Margot@epa.gov>
Subject: Re: FW: TWG Press Release


Current version of the TWG release.


On Mon, Jul 28, 2014 at 12:40 PM, PerezSullivan, Margot
 <PerezSullivan.Margot@epa.gov> wrote:


Margot Perez-Sullivan
U.S. Environmental Protection Agency 
D: 415.947.4149 C: 415.412.1115 E:perezsullivan.margot@epa.gov 


From: Zito, Kelly 
Sent: Monday, July 28, 2014 9:38 AM
To: PerezSullivan, Margot
Subject: FW: TWG Press Release


Don’t see TWG PR attached… Maybe you could reach out to Blake..?


From: Drinkard, Andrea 
Sent: Monday, July 28, 2014 9:32 AM
To: Johnson, Alisha; Hull, George
Cc: Zito, Kelly


Release attachments in full







Subject: RE: TWG Press Release


 


I asked Kelly to give me a heads up on timing. Adding her here.  


 


Andrea Drinkard


U.S. Environmental Protection Agency


Office of Air and Radiation


Email: drinkard.andrea@epa.gov


Phone: 202.564.1601


Cell: 202.236.7765


 


From: Johnson, Alisha 
Sent: Monday, July 28, 2014 12:31 PM
To: Drinkard, Andrea; Hull, George
Subject: FW: TWG Press Release


 


FYI – DOI plans to put out the attached once we make the NGS announcement. Any
 update from R9 on timing?


 


From: Androff, Blake [mailto:blake_androff@ios.doi.gov] 
Sent: Monday, July 28, 2014 12:14 PM
To: Johnson, Alisha
Cc: Katherine Kelly; Jessica L Kershaw
Subject: TWG Press Release


 


Hi Alisha --


Attached is the current version of the press release that the TWG will issue after
 EPA makes the BART announcement.  Please let me know if you have any
 concerns.







 


Thanks!


 


Best,


 


Blake


 


--


Blake Androff
Deputy Director of Communications
U.S. Department of the Interior
Office: (202) 208-6416 | Cell: (202) 725-7435


-- 
Blake Androff
Deputy Director of Communications
U.S. Department of the Interior
Office: (202) 208-6416 | Cell: (202) 725-7435













[image: ]News Release   July 28, 2014


Contacts:  Crystal Thompson, Central Arizona Project, (623) 869-2138, Vickie Patton, EDF (720) 837-6239, Linus Everling, GRIC (520) 562-9763, Stephen Etsitty, Navajo Nation (505) 870-6595, Scott Harelson, SRP (602) 236-2500, Jessica Kershaw, DOI (202) 208-6416, John Nielsen, Western Resource Advocates (303) 885-8099


              


[bookmark: _GoBack]EPA Issues Final Rule Adopting Emission Reduction Plan for Navajo Generating Station


Final Regional Haze Rule Provides Greater Emission Reductions and Certainty for Arizona Water and Power Customers


	


	The U.S. Environmental Protection Agency (EPA) today issued a final regional haze rule under the Clean Air Act that provides for an emission-reduction plan for the Navajo Generating Station (NGS).  The final rule incorporates major elements of the proposal by the Technical Work Group (TWG) that had recommended alternatives for the plant with greater emissions reductions than the Best Available Retrofit Technology (BART) proposal.  EPA had specifically requested public comment on alternative approaches that addressed the complex issues at the plant, and the agency held a public comment period and public hearings on the TWG recommendations.	


	Members of the Technical Work Group expressed appreciation that the EPA’s final rule reflects the TWG’s “better-than-BART” recommendations.  The TWG consists of representatives from the Central Arizona Water Conservation District, the Environmental Defense Fund, the Gila River Indian Community, the Navajo Nation, Salt River Project (on behalf of itself and the other NGS owners), the U.S. Department of the Interior and Western Resource Advocates. 


	“The TWG recommendations were the best possible of all the proposed alternatives that were ‘better than BART’,” said Stephen B. Etsitty, executive director of the Navajo Nation EPA.  “This alternative not only saves crucial jobs and keeps vital revenue on the Navajo Nation, but opens the door to new low-emitting energy development pursuant to the agreement.”


	“EPA’s action provides the path forward for a more comprehensive solution to achieve cleaner air, climate security and a stronger clean-energy economy,” said Vickie Patton, General Counsel at Environmental Defense Fund.  “Today’s plan recognizes the roadmap to secure cleaner air at the Grand Canyon and surrounding communities, to cut climate pollution and protect scarce water resources, and to move forward with the vital transition from coal to strong clean energy economic development for the affected Tribes.”


	“We are very pleased that EPA has accepted the TWG agreement,” said Steve Michel, Chief Counsel with Western Resource Advocates.  “This agreement provides a wonderful example of how thoughtful people can work through their differences and develop an outcome that reduces regional haze, provides clean energy economic development and addresses climate change.”	


	The EPA issued an initial BART proposal for Navajo Generating Station in February 2013.  In recognition of the importance of NGS and the unique circumstances surrounding the plant – including its significance to municipal and agricultural water users in Arizona and tribal economies – EPA also invited the submittal of alternative proposals that would achieve the same or greater emissions reductions as EPA’s initial proposals.  


	In response to EPA’s invitation, the TWG worked to address the diverse concerns of many parties and to reach an agreement on recommendations. It developed a “better‐than‐BART” alternative plan that achieves overall greater NOx emission reductions than EPA’s proposal. The TWG Alternative also provides the additional benefit of potential multi-pollutant reductions, including carbon dioxide and hazardous air pollutants, through a transition for part of the plant or other actions to achieve comparable emissions reductions.


	Additionally, the TWG agreement includes a variety of commitments from the Department of Interior that provide significant environmental, clean energy and economic benefits beyond those associated with regional haze.  These benefits include 27 million megawatt-hours of new clean energy with a focus on providing economic development for affected tribes, and a commitment from the Interior Department to reduce or offset by 3 percent each year, carbon dioxide emissions associated with NGS power used to service Central Arizona Project (CAP).


	“EPA’s decision to uphold the principles of the historic agreement reached by our diverse group of partners will help improve air quality while minimizing the chances of an abrupt closure of the Navajo Generating Station,” said Michael Connor, Deputy Secretary of the Department of the Interior. “The decision facilitates a long-term transition to a clean energy economy, laying the groundwork for energy sources that will help cut carbon pollution.”


	“Today the EPA selected the best of the alternatives that the agency was considering for NGS,” said Gila River Indian Community Governor Gregory Mendoza.  “While there is still much work to be done, we commend EPA on recognizing its legal and trust obligations concerning CAP water delivery, and the extreme environmental, social and economic ramifications for tribes such as the Community if NGS were to abruptly close.”


	“We are pleased that the EPA has incorporated the TWG proposal into the final rule,” said Mike Hummel, associate general manager and chief power system executive at Salt River Project.  “Providing the necessary time for the installation of additional controls will allow for continued operation of the plant and the benefits it brings to our customers, the Navajo Nation and the state of Arizona. We will continue to work diligently with the other NGS participants on the necessary agreements for Los Angeles Department of Water and Power and NV Energy to exit the plant.”


	“We applaud the decision by the EPA to pattern this BART rule after the TWG proposal,” stated CAP Board President Pamela Pickard.  “CAP is the primary water provider for the region where the majority of Arizona’s population lives.  NGS provides more than 90 percent of CAP’s energy.  The BART rule provides certainty that NGS will continue to provide that power for decades.”


	The EPA conducted several public comment sessions throughout the state on the EPA’s initial BART proposal, as well as the TWG Alternative, and reviewed 77,000 written comments in reaching the decision issued today. 


	NGS is a 2,250-megawatt, coal-fired power plant located just outside of Page, Ariz., on the Navajo Reservation. The plant is operated by Salt River Project.  The other participants in Navajo Generating Station include the U.S. Bureau of Reclamation, Arizona Public Service Co., Los Angeles Department of Water and Power, Tucson Electric Power Co. and NV Energy.  
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From: Jordan, Deborah
To: Lee, Anita; PerezSullivan, Margot; Glosson, Niloufar
Cc: McKaughan, Colleen
Subject: RE: stakeholders
Date: Friday, July 25, 2014 4:50:00 PM


The plant would need to undergo new environmental review, because it can’t continue to run as a
 conventional coal-fired power plant.  That provision was part of the TWG agreement and is
 reflected in our rule.
 


From: Lee, Anita 
Sent: Friday, July 25, 2014 3:55 PM
To: PerezSullivan, Margot; Jordan, Deborah; Glosson, Niloufar
Subject: RE: stakeholders
 
Yes.
 
I’m heading out, but I think I think it is sufficient to say yes, unless Debbie thinks we need to
 elaborate (about how permitting would be required at that point).
 


From: PerezSullivan, Margot 
Sent: Friday, July 25, 2014 3:42 PM
To: Jordan, Deborah; Glosson, Niloufar; Lee, Anita
Subject: FW: stakeholders
 
Follow up from Felicia.
 
Margot Perez-Sullivan
U.S. Environmental Protection Agency 
D: 415.947.4149 C: 415.412.1115 E:perezsullivan.margot@epa.gov   
 
From: Fonseca, Felicia [mailto:ffonseca@ap.org] 
Sent: Friday, July 25, 2014 2:42 PM
To: PerezSullivan, Margot
Subject: RE: stakeholders
 
One more question – in previous stories I had that the TWG proposal stated that the plant would
 shut down in 2044 unless the Navajo Nation opted to run it. Is that what’s reflected in the rule?
 


From: PerezSullivan, Margot [mailto:PerezSullivan.Margot@epa.gov] 
Sent: Friday, July 25, 2014 1:51 PM
To: Fonseca, Felicia
Subject: Re: stakeholders
 
Only TWG members. 


Sent from my iPhone







On Jul 25, 2014, at 1:00 PM, "Fonseca, Felicia" <ffonseca@ap.org> wrote:


To clarify – when you say stakeholders, are you talking about people involved in TWG
 proposal or anyone who had an interest in NGS rule? For example, EPA wouldn’t want
 me to contact an environmental group that wasn’t involved in the TWG proposal
 today? I’m OK with that just want to be sure.
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Felicia Fonseca
Northern Arizona correspondent
Office (928) 213-5740
Cell (928) 614-9689
http://www.twitter.com/FonsecaAP
 


The information contained in this communication is intended for the use
of the designated recipients named above. If the reader of this 
communication is not the intended recipient, you are hereby notified
that you have received this communication in error, and that any review,
dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please 
notify The Associated Press immediately by telephone at +1-212-621-1898 
and delete this email. Thank you.
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From: Jordan, Deborah
To: PerezSullivan, Margot; Glosson, Niloufar; McKaughan, Colleen; Zito, Kelly
Subject: RE: stakeholders
Date: Friday, July 25, 2014 1:59:00 PM


Yes. 
 


From: PerezSullivan, Margot 
Sent: Friday, July 25, 2014 1:56 PM
To: Glosson, Niloufar; Jordan, Deborah; McKaughan, Colleen; Zito, Kelly
Subject: Fwd: stakeholders
 
Can she contact these stakeholders?


Begin forwarded message:


From: "Fonseca, Felicia" <ffonseca@ap.org>
Date: July 25, 2014 at 1:54:27 PM PDT
To: "PerezSullivan, Margot" <PerezSullivan.Margot@epa.gov>
Subject: RE: stakeholders


OK. Here’s who I have on that list:
                                                                               
Salt River Project                                             
Central Arizona Project                                
Department of the Interior                        
Gila River Indian Community                      
Navajo Nation                                                                                                            
Western Resource Advocates                   
Environmental Defense Fund                    
 
 


From: PerezSullivan, Margot [mailto:PerezSullivan.Margot@epa.gov] 
Sent: Friday, July 25, 2014 1:51 PM
To: Fonseca, Felicia
Subject: Re: stakeholders
 
Only TWG members. 


Sent from my iPhone


On Jul 25, 2014, at 1:00 PM, "Fonseca, Felicia" <ffonseca@ap.org> wrote:


To clarify – when you say stakeholders, are you talking about people
 involved in TWG proposal or anyone who had an interest in NGS rule? For
 example, EPA wouldn’t want me to contact an environmental group that







 wasn’t involved in the TWG proposal today? I’m OK with that just want to
 be sure.
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Felicia Fonseca
Northern Arizona correspondent
Office (928) 213-5740
Cell (928) 614-9689
http://www.twitter.com/FonsecaAP
 


The information contained in this communication is intended for the
 use
of the designated recipients named above. If the reader of this 
communication is not the intended recipient, you are hereby notified
that you have received this communication in error, and that any
 review,
dissemination, distribution or copying of this communication is
 strictly
prohibited. If you have received this communication in error, please 
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From: Glosson, Niloufar
To: Blumenfeld, Jared
Cc: Zito, Kelly; Keener, Bill; PerezSullivan, Margot; Jordan, Deborah; McKaughan, Colleen
Subject: GHG emissions in NGS PR
Date: Thursday, July 24, 2014 9:49:29 PM


Hi Jared,


Welcome back. 
 
 


 
 
 
 


Hope that helps.


Thanks,


Niloufar


_____________________________________________


Niloufar Nazmi Glosson


U. S. Environmental Protection Agency 


D: (415)972-3684| C: 415-328-1143| E: Glosson.niloufar@epa.gov


All redactions: internal and deliberative process












From: McKaughan, Colleen
To: Glosson, Niloufar
Subject: Help with my Powerpoint
Date: Monday, October 27, 2014 11:00:00 AM
Attachments: Arizona Forward - October 2014.pptx


Hi, Niloufar,


Here is my powerpoint for tomorrow.  Could you help me get the same formatting on all the pages? I
 followed the supposed directions for doing this and it doesn’t work. This version of powerpoint is
 not very intuitive (at least for me). Thanks!


Colleen


Converted attachment to PDF and deleted from here. See partial release folder.








From: Jordan, Deborah
To: PerezSullivan, Margot
Cc: Lee, Anita; Glosson, Niloufar; McKaughan, Colleen; Zito, Kelly
Subject: RE: stakeholders
Date: Friday, July 25, 2014 5:13:31 PM


It could be operated by them as something other than a conventional coal-fired power plant.  I
 wouldn’t want us to speculate on what it might become if the NN were to want to continue to
 operate it as something other than that.
 
I would hope reporters don’t focus on a potential (if unlikely) scenario that is 30 years in the future.
 


From: PerezSullivan, Margot 
Sent: Friday, July 25, 2014 5:07 PM
To: Jordan, Deborah
Cc: Lee, Anita; Glosson, Niloufar; McKaughan, Colleen; Zito, Kelly
Subject: Re: stakeholders
 
Thanks Debbie. Does that mean that the Navajo Nation would have the ability to operate the plant if
 it underwent a separate review in 2044? So technically, the plant could be operated by them post
 closure? 
 
Also, we don't have to get back to her until Monday. 
 
Thanks!!


On Jul 25, 2014, at 4:50 PM, "Jordan, Deborah" <Jordan.Deborah@epa.gov> wrote:


The plant would need to undergo new environmental review, because it can’t continue
 to run as a conventional coal-fired power plant.  That provision was part of the TWG
 agreement and is reflected in our rule.
 


From: Lee, Anita 
Sent: Friday, July 25, 2014 3:55 PM
To: PerezSullivan, Margot; Jordan, Deborah; Glosson, Niloufar
Subject: RE: stakeholders
 
Yes.
 
I’m heading out, but I think I think it is sufficient to say yes, unless Debbie thinks we
 need to elaborate (about how permitting would be required at that point).
 


From: PerezSullivan, Margot 
Sent: Friday, July 25, 2014 3:42 PM
To: Jordan, Deborah; Glosson, Niloufar; Lee, Anita
Subject: FW: stakeholders







 
Follow up from Felicia.
 
Margot Perez-Sullivan
U.S. Environmental Protection Agency 
D: 415.947.4149 C: 415.412.1115 E:perezsullivan.margot@epa.gov   
 
From: Fonseca, Felicia [mailto:ffonseca@ap.org] 
Sent: Friday, July 25, 2014 2:42 PM
To: PerezSullivan, Margot
Subject: RE: stakeholders
 
One more question – in previous stories I had that the TWG proposal stated that the
 plant would shut down in 2044 unless the Navajo Nation opted to run it. Is that what’s
 reflected in the rule?
 


From: PerezSullivan, Margot [mailto:PerezSullivan.Margot@epa.gov] 
Sent: Friday, July 25, 2014 1:51 PM
To: Fonseca, Felicia
Subject: Re: stakeholders
 
Only TWG members. 


Sent from my iPhone


On Jul 25, 2014, at 1:00 PM, "Fonseca, Felicia" <ffonseca@ap.org> wrote:


To clarify – when you say stakeholders, are you talking about people
 involved in TWG proposal or anyone who had an interest in NGS rule? For
 example, EPA wouldn’t want me to contact an environmental group that
 wasn’t involved in the TWG proposal today? I’m OK with that just want to
 be sure.
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Felicia Fonseca
Northern Arizona correspondent
Office (928) 213-5740
Cell (928) 614-9689
http://www.twitter.com/FonsecaAP
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From: Drake, Kerry
To: McKaughan, Colleen
Subject: Here it is with my edits. What do you think?
Date: Friday, November 21, 2014 11:39:17 AM
Attachments: Gold Writeup - 2014 EPA Form 3130-16- kd.docx


Saved attachment to Partial Release folder and deleted from here.












To: Zito, Kelly; PerezSullivan, Margot; Glosson, Niloufar; Lee, Anita; Bohning, Scott
Subject: RE: NGS edits
 
Here are my comments.  
 


 
 


From: Zito, Kelly 
Sent: Monday, July 21, 2014 4:34 PM
To: McKaughan, Colleen; PerezSullivan, Margot; Glosson, Niloufar
Subject: NGS edits
 
Hi folks –
After chatting with Jared today, I edited the NGS PR to reflect his input.
I also highlighted in red some areas with outstanding questions. 
 


Thanks-
Kelly
 
 
 
_____________________________________
Kelly Zito
Director of Public Affairs
U.S. Environmental Protection Agency - Region 9
San Francisco, CA
Office: 415.947.4306
Mobile: 415.760.9171
 
Web: EPA in the Pacific Southwest
Twitter  https://twitter.com/EPAregion9
Facebook  https://www.facebook.com/EPAregion9
 
 
 
 












From: Lee, Anita
To: Lee, Anita
Date: Thursday, July 24, 2014 10:14:00 PM
Attachments: 2014 0724 Responses to Comments Draft 8.docx


Anita Lee, PhD
Environmental Scientist
US EPA, Air Division, Planning Office (Air-2)
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3958


Saved attachment to partial release folder - deleted from here
















San Francisco, CA
Office: 415.947.4306
Mobile: 415.760.9171
 
Web: EPA in the Pacific Southwest
Twitter  https://twitter.com/EPAregion9
Facebook  https://www.facebook.com/EPAregion9
 
 
 
 












From: Stewart, Lori
To: McCabe, Janet
Cc: Knapp, Kristien
Date: Thursday, July 24, 2014 1:03:36 PM
Attachments: 2014 0721 NGS Final Rule Final.docx


Janet, here is the NGS file that went to OP.  Kristien tells me that OP is making some edits, which
 unfortunately seems to be a trend lately (OP reviewing/editing after it goes to you versus before).  It
 doesn’t sound like anything significant but we’ll flag it if we see anything that looks like it could be a
 concern.


Saved attachment to partial release folder and deleted from here.












 
 
 


 
 
 
 


 


 
 
 
 
 
 
 
 
 


 
 
 


Jared Blumenfeld, EPA


From: Zito, Kelly
Sent: Wednesday, July 23, 2014 5:26:33 PM
To: Blumenfeld, Jared
Cc: Keener, Bill
Subject: NGS PR - DRAFT, Please Review
 
Hi Jared – Here’s the latest NGS PR. Janet McCabe would like to see it, so we’re hoping we can get
 any feedback from you before we send it along.
Thanks-











 
 
 
 
 
 
 
 


 
 


 
For more information, visit: WEBPAGE
 
 
_____________________________________
Kelly Zito
Director of Public Affairs
U.S. Environmental Protection Agency - Region 9
San Francisco, CA
Office: 415.947.4306
Mobile: 415.760.9171
 
Web: EPA in the Pacific Southwest
Twitter  https://twitter.com/EPAregion9
Facebook  https://www.facebook.com/EPAregion9
 
 
 
 











